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ADTERTISEMENT 

TO    THE   SECOND    EDITION 


Since  the  former  edition  of  this  work  was  published,  nearly 
three  years  ago,  the  system  of  pleading  introduced  by  the  Code, 
and  the  principles  which  govern  it  in  its  practical  application, 
have  undergone  a  careful  and  thorough  examination  by  our 
Courts;  and  though  it  cannot  be  said  that  the  system  itself  has 
become  entirely  mature  and  perfect  in  all  its  parts,  yet  its 
general  outlines,  and  its  fundamental  principles  may  now  be 
regarded  as  well  settled  and  established. 

In  preparing  this  new  edition  for  the  press,  I  have  availed 
myself  of  the  light  which  the  decisions  of  our  Courts  for  the 
past  three  years  have  thrown  upon  the  subject,  and  have  en- 
deavored to  digest,  arrange,  and  systematize  the  materials  at 
my  command  in  such  a  manner  as  would  serve  to  present  a 
connected  and  harmonious  view  of  this  important  branch  of 
legal  science.  In  doing  so,  I  have  been  compelled  to  revise  the 
entire  text, — to  make  many  and  important  qualifications  and 
corrections,  and  to  amplify  and  enlarge  the  work  much  beyond 
its  original  size.  This  has  been  rendered  necessary  in  order  to 
enable  me  to  illustrate  the  subject,  not  only  by  a  reference  to 
all  the  subsequent  decisions  of  our  own  Courts  bearing  upon  it, 
but  also  by  presenting  a  fuller  and  more  careful  comparison 
and  analysis  of  the  general  principles  which  govern  the  old 
common  law  proceedings  than  I  was  able  to  give  in  the  first 
edition,  and  by  tracing  farther  analogies  between  the  present 
system  and  the  former  practice  in  Equity,  and  in  the  Courts  of 
Admiralty.  • 

The  references  in  the  present  volume,  are  brought  down  to, 
and  include  —  10th  Howard's  Practice  Reports;  18th  Bar- 
bour's Supreme  Court  Reports;  2d  Duer's  Superior  Court 
Reports;  4th  Selden,  and  1st  Kernan's  Reports  of  the  Court 
of  Appeals. 

Tboy,  July,  1865. 
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In  presenting  for  the  favorable  consideralkjn;.of 
the  profession  a  treatise  on  the  system  of  pleadiilg  .-. 
in  civil  actions  as  modified  by  the  Code  of  Procedure,' " 
a  brief  explanation  of  the  object  and  design  of  the 
work  will  not  be  inappropriate. 

The  idea  of  underi;aking  a  task  of  the  kind,  pre- 
sented itself  to  the  author  as  the  suggestion  first,  of 
his  own  immediate  wants  in  the  daily  practice  of  the 
profession ;  and,  second,  as  a  suggestion  arising  from 
the  wapts  of  that  large  class  who  are  engaged  in  a 
course  of  elementary  study  preparatory  to  entering 
upon  the  practice  of  law.  From  his  own  experience, 
the  author  was  entirely  satisfied  of  the  utility  and 
general  convenience  to  the  practicing  lawyer  of  a 
treatise  exclusively  confined  to  the  subject  of  plead- 
ing, and  presenting  at  one  view  the  general  features 
of  pleading,  under  the  former  practice  both  at  law 
and  in  equity,  with  the  modifications  and  changes 
eflfected  by  the  Code,  the  principles  governing  the 
new  system,  the  rules  now  applicable  thereto,  and  a 
reference  to,  and  analysis  of,  the  decision  made  by 

the  Courts  in  illustration  and  explanation  of  those 
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rules  and  principles.  Sac^  jl'work,  if  properly  exe- 
cuted, the  author  waai'satisfied,  firom  his  own  wants 
and  experience,  JBii^t  he  of  mnch  utility,  as  a  hook 

of  reference  16  Ute  profession  generaUy. 

*  '*•  *" 
Still  mor^  do  to  the  law  student,  might  such  an 

elenxc^qttar^  work  he  deemed  of  use  and  service  as  an 

}ntri>ddctoiy  study  to  the  science  of  pleading,  and  as 

Aa 'guide  to  indicate  the  extent  and  nature  of  the 

•  •  ^^ 

\  '  changes  made  in  that  science  hy  the  Code.  There 
is  scarcely  a  more  perplexing  suhject  to  one 
entering  upon  the  study  of  the  law,  than  that  which 
emhraces  the  system  and  science  of  pleading  as  it 
now  exists,  nor  one  which  requires  more  accurate 
and  careful  study  to  master.  Under  the  old  system, 
as  it  heretofore  prevailed  in  this  State,  mingling  as 
it  did  much  of  a  useless  form  and  frivolous  techni- 
cality, with  much  of  that  substantial  logic  and  sound 
reason  which  must  always  characterise  any  system 
so  long  as  legal  distinctions  are  preserved,  the  study 
though  difficult,  was  accurate  and  systematic,  and 
the  land-marks  of  the  science  clearly  and  distinctly 
defined.  The  authorities  had  been  so  carefully  col- 
lated, and  so  thoroughly  digested,  both  in  the  di- 
gests themselves,  and  in  elementary  works  on  plead- 
ing, that  if  patience  and  industry  only  held  out,  one 
was  certain  in  time  to  grasp  the  entire  subject. 
There  could  be  no  mistake  in  the  way  of  acquiring 
this  knowledge.    The  ablest  writers  on  law  had 
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treated  of,  and,  perhaps,  exhausted  the  subject. 
The  student  could  consult  among  others,  on  plead- 
ing at  law,  such  writers  as  Chitty,  Gould  and 
Stephen.  In  Equity,  Lube,  Cooper,  Mitford  and 
Story.  Nor  were  precedents^  in  every  conceivable 
variety  and  form,  wanted  to  illustrate  the  subject, 
and  assist  him  not  only  in  its  acquisition,  but  in  its 
practical  application. 

All  this  is  now  changed.  At  the  very  outset  one 
is  embarrassed  in  selecting  the  proper  course  to  .pur- 
sue, or  the  immediate  study  to  enter  upon,  in  acquir- 
ing a  practical  knowledge  of  the  science  of  pleading 
under  the  code.  The  very  first  provision  that  meets 
us  at  the  threshold  is,  the  provision  of  the  code^; 
^'  all  the  forms  of  pleading  heretofore  existing  are 
abolished ;  and  hereafter  the  forms  of  pleading  and 
the  rules  by  which  the  stcfficiency  of  the  pleadings  is 
to  be  determined  shall  be  those  which  are  prescribed 
in  this  act."     Am.  Code,  §  140. 

Under  this  provision,  it  would  seem  as  idle  to 
place  in  the  hands  of  the  student,  a  volume  of 
Chitty,  or  Stephen,  of  Cooper,  or  Story,  with  a  view 
of  his  obtaining  from  them  alone  a  knowledge  of 
pleading  at  law  and  in  equity,  as  it  would  be  to 
place  in  his  hands  an  elementary  treatise  on  Uses 
and  Trusts^  with  a  view  of  his  becoming  master  of 
that  branch  of  the  law  as  now  Codified  by  the  Re- 
vised Statutes. 
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Nor  does  the  Code  itself  furnish  the  desideratum. 
It  abolishes  but  it  does  not  reconstruct ;  it  tears  down 
an  old  system,  but  it  does  not  build  up  a  new  and 
complete  one  in  its  place.  It  lays  the  foundation, 
it  is  true,  simple,  broad  and  strong,  but  it  leaves  the 
edifice  to  be  erected ;  it  sketches,  boldly  and  dis- 
tinctly the  outlines,  but  does  not  fill  out  and  com- 
plete the  picture. 

It  is  not  true  then,  as  one  on  a  cursory  glance 
might  be  led  to  suppose,  that  the  main  rules  of 
pleading,  founded  as  they  are  in  sound  logic  and 

solid  reason,  are  utterly  abolished,  though  the  forms 

« 

may  be ;  nor  that  the  study  of  the  elementary  wri- 
ters above  mentioned,  and  of  others  who  havQ  treat- 
ed upon  this  subject,  and  the  authorities  which  es- 
tablish, and  the  decisions  which  illustrate  the  prin- 
ciples of  pleading  under  the  old  system,  are  to  be 
wholly  discarded  in  acquiring  a  thorough  knowledge 
of  the  new. 

It  is  undoubtedly  true,  that  everything  technical 
and  formal  has  been  swept  away,  and  that  many 
important  changes  in  other  respects  have  been  made 
by  the  Code ;  but  much  of  what  was  substantial  and 
solid  still  remains ;  and  it  is  also  true,  that  a  knowl- 
edge of  the  fundamental  principles  on  which  the 
former  systems,  both  at  law  and  in  equity,  were 
based,  is  still  essential  to  a  thorough  and  practical 
knowledge  of  the  subject.     The  main  difficulty  to 
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the  lawyer  in  his  practice  is  in  the  adaptation  of 
these  principles  to  the  new  system.  The  main  diffi- 
culty to  the  student  is  in  determining  for  himself 
the  proper  course  of  study  and  investigation — the 
starting  point  of  inquiry — arising  from  his  ignorance 
or  doubts  of  the  nature  and  extent  of  the  changes 
introduced  by  the  Code,  and  how  much  of  the  old 
and  well  established  theory  is  still  applicable  to  the 
new  practice. 

It  is  the  object  and  design  of  the  present  work, 
in  some  humble  degree,  to  supply,  partially  at  least, 
this  want  of  the  profession.  The  following  pages 
it  is  hqped  will  prove  of  service  and  utility,  not 
only  to  the  student,  as  an  elementary  book,  in  fur- 
nishing to  him  facilities  for,  and  assisting  him  in, 
the  right  prosecution  of  his  studies  in  this  branch 
of  the  law,  but  to  members  of  the  profession  gene- 
rally, as  a  book  of  easy  reference  to  establish  pre- 
cedents and  recognized  principles  of  pleading,  both 
under  the  former  practice  and  under  the  Code. 

The  importance  of  the  subject  is  such,  certainly, 
as  to  justify  its  consideration  in  the  form  proposed. 
The  Commissioners  of  the  Code  say,  they  consider 
the  change  in  pleading  to  be  the  key-note  of  the 
reforms  recommended  by  them,  without  which  they 
would  despair  of  eflFecting  any  very  useful  or  practi- 
cal reforms.  We  may  regard  this,  therefore,  as  the 
most  important,  as  it  is  the  most  radical  and  exten- 
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sive  of  the  changes  made ;  and  it  has,  for  this  rea- 
son, been  deemed  proper  to  treat  it  as  an  entire 
subject,  separate  in  itself,  and  distinct  from  the  sub«- 
ject  of  practice  under  the  Code.  Nor  is  it  pretended 
that  in  the  following  pages  the  subject  has  been  ex- 
hausted, or  the  entire  groimd  fully  explored.  To 
do  this  would  lead  us  far  beyond  the  limits  marked 
out.  A  full  and  comprehensive  view  of  the  whole 
subject  would  require  the  discussion  of  principles 
drawn  from  almost  every  branch  of  the  law.  In 
order  to  frame  a  pleading  correctly  under  the  new 
system,  not  only  the  rules  of  pleading,  properly 
speaking,  but  the  legal  principles  involved  ip  the  ac- 
tion,  and  upon  which  the  relief  depends,  must  be 
thoroughly  understood.  The  forms  and  precedents, 
to  which,  like  the  bed  of  Procustes,  under  the  old 
system,  every  cause  of  action  was  made  readily  to 
conform,  are  now  abandoned.  The  pleader  must  state 
his  facts  ;  and  the  facts  must  be  such,  and  such  only, 
as  constitute  a  single  good  cause  of  action.  The  ques- 
tion that  meets  him  on  the  threshold  is,  what  facts 
constitute  a  good  cause  of  action?  and  without  the 
aid  of  any  form  or  precedent  to  guide  him,  this  ques- 
tion must  be  satisfactorily  answered  before*  he  can 
safely  take  the  first  step  in  pleading.  It  is  evident, 
therefore,that  the  science  of  pleading  comprises  some- 
thing more  than  a  mere  system  of  rules  respecting 
the  mode  and  manner  of  making  allegation  in  a  cause. 
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Most  members  of  the  profession  will  no  doubt  agree 
that  it  requires  a  better  lawyer  to  frame  the  pleadings 
correctly  under  the  Code,  than  under  the  old  system. 

Take  one  of  the  most  simple  and  familiar  cases — 
that  of  an  action  of  trover,  at  common  law.  Alxnost 
every  variety  of  case  in  trover  might  be  properly 
adapted  to  the  old  form,  namely, — ^that  the  plaintiff 
A,  was  possessed,  as  of  his  own  property,  of  a  certain 
chattel  which  he  casually  lost,  and  which  afterwards 
came  into  B's  hands  by  finding.  But,  the  said  B, 
(although  often  requested)  has  not  returned  the 
same,  but  has  converted  it  to  his  own  use,  &c.  No 
request  was,  perhaps,  ever  made,  and  no  loss  or 
finding  was  necessary  to  be  proved,  and  yet  the 
pleading  was  theoretically  good ;  and  the  plaintiff 

a 

was  allowed  to  show  any  state  of  facts  to  prove  that 
the  defendant  had  converted,  or  sold,  or  destroyed, 
or  was  exercising  unlawful  dominion  over  the  prop- 
erty. Under  the  new  practice,  the  facts  alone  must 
be  stated.  A  demand  is  not  necessary  to  be  averred 
except  when  necessary  also  to  be  proved,  or  rather 
when  the  facts  in  the  complaint  show  that  such  de- 
mand must  be  proved  to  sustain  the  action.  In 
what  cases,  therefore,  it  may  be  asked,  is  a  demand 
necessary  to  be  alleged  in  an  action  which  would 
have  been  formerly  trover,  or  in  an  action  to  recover 
personal  property  ?  This  question,  often  a  nice  and 
difficult  question  of  law,  it  will  be  seen,  must  be  first 
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satisfactorily  solved  before  the  pleading  can  be  cor- 
rectly drawn ;  for  no  general  form  of  pleading  can 
meet  every  variety  of  case,  particularly  where  it  may 
be  desirable  to  verify  it  by  the  oath  of  the  party. 

A  full  consideration,  therefore,  of  the  subject  of 
the  science  of  pleading  might  be  said  to  embrace  the 
discussion  of  the  principles  of  law  on  which  the  ac- 
tion is  grounded,  and  which  determine  the  kind  and 
measure  of  relief. 

The  present  Treatise,  of  course,  attempts  no  such 
wide  range,  and  to  accomplish  no  such  ambitious 
design.  It  professes  merely  to  consider  and  discuss 
the  new  principles  of  pleading  (as  distinct  from 
practice)  adopted  by  the  Code,  and  to  refer  to,  and 
comment  upon,  the  adjudicated  decisions  thereon ; 
and-  also  to  compare  these  principles  and  decisions 
with  the  established  principles  and  adjudicated  cases 
before  the  Code.  It  professes  also  to  consider  and 
note  the  changes  eflFected  by  the  Code,  and  to  dis- 
cussi  and  point  out  the  rules  which  now  exist,  to  test 
the  sufficiency  of  the  pleadings ;  to  apply  these  rules 
in  detail  to  the  various  pleadings  on  the  part  of 
either  party — ^the  complaint,  the  answer,  the  reply, 
the  demurrer — ^and  to  compare  the  nature,  object, 
and  use,  as  well  as  the  mode  and  manner  of  allega- 
tion, of  each  of  these  pleadings,  with  its  correspond- 
ing pleading  under  the  former  law  or  equity  system ; 
and  finally  to  consider  the  efiect  of  the  pleadings, 
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and  the  rules  for  the  construction  thereof  under  the 
Code^  together  with  some  questions  of  a  practical  na- 
ture connected  therewith.  This  will  be  found  in  the 
main  to  comprise  the  entire  scope  of  the  work.  It 
is,  of  course,  from  the  nature  of  the  subject,  and  the 
changes  made  by  the  Code,  essentially  different  from 
any  former  treatise  on  pleading ;  and  from  its  gener- 
ality,  embracing  as  it  does  the  subject  of  pleading, 
both  at  law  and  in  equity,  must  be  in  many  other 
respects  far  from  complete. 

It  is  believed,  however,  to  present  a  full  and  cor- 
rect view  of  the  main  features  of  the  new  system ; 
together  with  such  of  the  former  general  rules  of 
pleading,  as  are  applicable  to  that  system,  and  as 
do  not  conflict  with  the  provisions  of  the  Code  and 
the  a(^udicated  cases  thereon. 

The  propriety  of  accompanying  the  volume  with 

a  collection  of  approved  precedents  of  pleading, 

adapted  to  the  text,  and  drawn  in  conformity  with 

the  principles  there  laid  down,  has  been  suggested, 

and  at  first  recommended  itself  to  the  judgment  of 

the  author ;  but  on  reflection  the  design  was  aban* 

doned.    Pleading,  as  we  have  seen,  ip  a  matter  of 

substance  and  not  of  form,  under  the  Code.    It  does 

not  rest  upon  technical  rules  and  formulas,  but  upon 

those  broader  legal  principles  which  determine  the 

right  of  action,  the  measure  and  kind  of  relief,  and 

the  nature  of  the  evidence  which  sustains  it.  Every 
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right  of  action,  involving  as  it  does,  different  legal 
principles,  and  being  based  upon  different  facts  and 
circumstances,  may  require  a  different  form  of  state^ . 
ment ;  and  no  collection  of  precedents,  however  ex- 
tensive it  might  be,  would  be  sufficient  to  furnish  a 
form  for  every  kind  of  remedy  sought  in  our  courts. 
Under  the  Code,  precedents  are,  in  general,  to  be  in- 
vented, and  cannot  in  all  cases  be  prepared  beforehand 
for  use.  The  pleader  is  required  to  understand  the 
legal  principles  on  which  his  action  is  based,  the  evi- 
dence necessary  to  support  it,  the  general  rules  of 
pleading,  and  make  his  forms  for  himself.  It  is  not, 
however,  meant  by  this,  that  a  collection  of  approved 
precedents  of  pleading,  under  the  Code,  might  not  ba 
of  considerable  utility,  not  only  in  practice,  but  also 
in  illustration  of  the  principles  discussed  in  the  text. 
On  the  contrary,  the  author  has  no  doubt  such  a  col- 
lection, if  carefully  and  correctly  made,  would  be  use- 
ful and  serviceable,  and  might  moreover  tend  to  es- 
tablish  a  uniformity  in  the  language  of  an  ordinary 
pleading,  which  would  certainly  be  desirable  to  coun- 
sel, and  tend  to  facilitate  business  in  court. 

Should  the  wants  of  the  profession  require,  and 
the  approval  of  the  present  work  justify  such  a 
collection  of  precedents  and  forms  of  pleading,  it 
can  be  readily  supplied  hereafter. 


CHAPTER    I. 


# 


OF   PLEADING   IN   GENEBAL. 

t  The  term  Pleading,  at  common   law,  signified 

^  the  allegations  of  parties  to  suits  when  they  are 

put  in  a  proper  legal  form.  It  was  in  strictness 
no  more  than  setting  forth  that  fact,  which,  in  law, 
showed  the  justice  of  the  demand  made  hj  the 
plaintiff,  or  the  discharge  and  defence  made  by  the 
defendant.(l) 

In  Equity  also,  pleading  signified  nothing  more 
than  the  written  allegations  of  the  respective  parties, 
containing  the  facts  of  the  case  (in  a  due  legal  form) 
on  which  the  one  party  founded  his  title  to  relief, 
or  the  equitable  aid  of  the  Court,  and  the  Other  his 
discharge  and  defence.(2) 

In  the  present  chapter,  treating  of  the  general 
nature  of  pleading  under  the  former^  as  well  as 
under  our  present  system,  the  subject  will  be  con- 
sidered in  the  following  order : 

1.  Origin  and  history  of  Pleading. 

2.  Pleading  as  it  existed  before  the  Code. . 

3.  General  changes  effected  by  the  Code. 

4.  Of  the  rules  to  determine  the   sufl&ciency  of 

Pleading  under  the  Code. 

■  -      - 

(I)  Baeon  Abr.  Tiile  Pleading.  (2  Story  Eq.  PI.  S  4. 
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SECTION  I. 

ORIGIN   AND   BISTORT   OF   PLEADING. 

The  system  known  by  the  name  of  pleading  is  of 
'  remote  antiquity.  Mr.  Stephen,  in  a  note  to  his 
Treatise  on  Pleading,  (1)  traces  the  origin  and 
meaning  of  the  word  plea.  He  thinks  it  of  Norman 
origin,  derived  perhaps  from  the  Roman  placitum^ 
the  name  applied  to  the  rescripts  of  the  Emperors, 
and  the  judicial  decisions  of  the  Roman  empire.  It 
was  anciently  used  to  signify  suit  or  action;  but 
within  the  meaning  of  the  later  English  law  is  taken 
in  its  more  restricted  sense  of  making  allegation  in  a 
cause. 

The  pleadings  in  equity,  it  is  said,  were  probably 
borrowed  from  the  civil  law,  or  from  the  canon  law, 
(which  is  a  derivative  from  the  civil  law)  or  from 
both,  tience,  at  almost  every  step  there  may  be 
traced  coincidences  between  the  pleadings  and  prac- 
tice in  Chancery,  and  the  pleadings  and  practice  in 
a  Roman  suit  and  in  an  Ecclesiastical  suit.(2) 

These  two  modes  of  pleading,  however,  from  Ihe 
earliest  period  were  kept  separate  and  distinct,  and 
still  are  to  this  day  in  England,  and  most  of  the 
States  in  the  Union,  where  the  common  law  and 
equity  are  administered,  if  not  in  different  tribunals, 
yet  under  different  forms  of  proceeding.     The  Code 

(1)  Note  1,  Appendix. 

(2)  SU^  Eq.  PI.  §  14,  and  see  note  to  this  section,  tracing  an  outline 
of  the  proceedings  in  suits  under  the  ciril  and  canon  law. 
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of  Procedure  of  New  York  attempts  to  unite  and 
blend  them  together. 

Anciently,  the  appearance  of  the  parties  in  court 
in  actions  at  law,  was  an  actual  appearance,  and  the 
pleading  was  an  oral  altercatihn  in  open  court,  in 
presence  of  the  judges.  This  mode  was  in  use  in  the 
reign  of  Henry  III.,  and  written  pleadings,  it  is  sup- 
posed, were  not  introduced  till  about  the  middle  of 
the  reign  of  Edward  III.(l) 

It  was  the  office  of  the  judge  to  superintend  this 
oral  contention,  and  to  compel  the  pleaders  so  to 
manage  their  alternate  allegations,  as  at  length  to 
arrive  at  some  specific  point  or  matter  affirmed  on  the 
one  side  and  denied  on  the  other.  The  result  being 
attained,  the  parties  are  said  to  be  at  Issue.  If  the 
issue  proved  to  be  one  of  law,  it  fell  to  the  judges  to 
decide ;  if  of  fact,  the  parties  referred  it  to  one  of 
the  various  modes  of  trial  then  practiced,  or  to  such 
trial  as  the  court  should  think  proper.(2) 

The  change  of  oral  pleading  in  open  court  for  that 
of  written  statements,  led  to  no  departure  irom  the 
ancient  style  of  allegation.  The  pleadings  ever  since 
continued  to  be  framed  upon  the  same  principles  and 
to  pursue  the  same  forms  as  when  they  were  oral. 

Pleading  is  said  to  have  been  first  methodically 
formed,  and  cultivated  into  a  science,  in  the  reign 
of  Edward  I.  From  that  time  the  judges  began  to 
prescribe  and  enforce  certain  rules  of  statement,  of 
which  some  had  been  established  at  periods  con- 
siderably more  remote,  and  others  apparently  were 
then,   from  time   to   time   first   introduced.(3)     A 

(1)  8  Reevea,  96.  (2)  Stepb.  PI.  24.  <8)  Steph.  on  PI.,  128. 
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modern  writer  thinks  the  science  was  in  a  state  of 
progressive  advance  till  the  reigns  of  Henry  VI.  and 
Edward  IV.;  when  it  was  "  cultivated  with  so  much 
industry  and  skill,  that  it  was  raised  to  a  sudden 
perfection  in  the  course  of  a  few  years."(l)  But  Lord 
Coke,  and  Sir  M.  Hale,  refer  to  the  reign  of  Edward 
III.  as  the  period  when  pleading  had  attained  its 
highest  point  of  excellence.  The  latter  complains 
that  the  judges  and  pleaders  had  become  "  some- 
what too  curious,  and  that  the  science  had  degene- 
rated from  its  primitive  simplicity."  The  "  trivial 
niceties''  and  prolixity  of  which  he  complains,  are 
abuses  that  continued  to  exist  till  long  after  his  day, 
and  though  in  modern  times  much  checked  and  dis- 
couraged, were  never  entirely  extirpated.(2) 

Pleadings  being  thus  modified,  from  time  to  time, 
by  the  application  of  a  variety  of  arbitrary  and  tech- 
nical rules,  were  gradually  moulded  and  refined 
through  the  course  of  centuries,  into  that  system  of 
special  pleading,  peculiar  to  the  English  common 
law,  from  which  our  own  system  was  derived. 

It  was  a  feature  of  this  system  that  every  cause  of 
action  had  its  appropriate  form  of  remedy,  and  each 
form,  its  rules  peculiar  to  itself  The  origin  of  these 
different  forms  of  action  is  a  curious  portion  of  the 
history  of  English  jurisprudence,  and  it  may  not  be 
uninteresting  or  unprofitable  here,  briefly  to  notice 
this  branch  of  the  subject,  as  it  will  serve  in  some 
degree  to  account  for  and  explain  the  difference 
which  existed  from  the  earliest  periods  between  the 
pleadings  and  practice  at  law  and  in  equity. 

(1)  8  Bjoqvw,  424.  <2)  Appendix  to  Steph.  PI.    Note  85. 
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It  has  been  well  observed  that  in  strictness,  there 
were  not  and  could  not  be  distinct  systems  of  law 
and  of  equity.  They  were  more  properly,  distinct 
systems  of  pleading  and  practice.(l)  Both  originally 
issued  from  the  same  source,  and  were  based  upon 
the  same  laws.  Thus,  actions  at  law,  in  the  earliest 
ages  of  £nglish  jurisprudence,  and  before  the  system 
which  we  now  call  equity  was  established,  were 
commenced  by  the  issuing  of  what  were  afterwards 
known  as  original  writs^  technically  termed  brevia.{2) 
These  writs  were  issued  on  the  petition  and  applica- 
tion of  the  suitors  out  of  Chancery.  The  Chancellor, 
deriving  his  power  from  the  Crown,  as  the  head  and 
fountain  of  justice,  administered  legal  redress  in  all 
cases.  On  the  application  of  a  suitor,  the  Chancellor, 
instead  of  administering  the  relief  himself,  issued  an 
original  writ  under  the  great  seal,  in  the  King's 
name,  directed  to  the  SheriflF  of  the  county  where 
the  injury  was  alleged  to  have  been  committed,  con- 
taining a  summary  statement  of  the  cause  of  com- 
plaint, and  requiring  the  party  to  do  justice,  or  to 
appear  before  some  of  the  king's  judges  or  courts,  to 
whom  the  writ  was  directed,  and  who  were  author- 
ized by  it  to  determine  the  controversy  between  the 
parties.  Thus,  the  writ  was  in  substance  a  commis- 
sion from  Chancery  to  an  inferior  tribunal,  to  hear 
and  determine  the  claim,  instead  of  its  being  heard 
in  the  first  instance  by  the  Chancellor  himself.  It 
was  regarded  as  essential  to  the  due  institution  of 
the  suit,  and  as  giving  jurisdiction  to  the  Court  in 


(1)  See  GoDst.  Debates,  pp.  i41,  2  and  8     Argus  £d. 

(2)  Their  use  may  be  traced  as  far  back  as  the  time  of  Henry  II.,  and 
they  are  generally  supposed  to  have  been  of  Normal^  origin. 
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which  the  defendant  was  directed  to  appear.  These 
writs  were  conceived  in  fixed  and  certain  forms,  and 
differed  from  each  other  according  to  the  nature  of 
the  injury  they  were  designed  to  redress.  In  the 
course  of  time  they  came  to  have  the  effect  of  limit- 
ing and  defining  the  right  of  action  itself,  so  that  no 
cases  were  considered  within  the  scope  of  judicial 
remedy,  but  those  to  which  the  language  of  some 
known  writ  was  found  to  apply .(1)  It  was  soon 
found,  however,  that  cases  of  injury  arose,  for  the 
redress  of  which  no  known  precedent,  or  form  of  ac^ 
tioitj  could  be  found ;  accordingly  a  statute  was 
passed  in  the  reign  of  Edward  I.,  authorizing  the 
clerks  of  Chancery  to  issue  new  writs  as  occasion 
might  require  ;  under  this  statute  many  writs  were 
issued,  which  being  analogous  to  writs  of  trespasSy 
were  denominated  trespass  on  the  case. 

It  was  supposed  at  one  time  there  were  fifty-nine 
of  these  different  original  writSy  or  forms  of  actions, 
in  use.  They  were,  however,  much  reduced  in  num- 
ber, from  time  to  time.  At  the  adoption  of  the 
Code,  in  this  State,  there  were  but  ten  forms  of  per- 
sonal actions.  No  new  writ  had  been  invented  for 
the  last  three  hundred  years.(2) 

It  was,  however,  found  difficult  or  impossible  to 
invent  different  forms  of  action,  sufficient  to  afford 
the  appropriate  remedy  for  every  case  which  might 
arise.  Though  remedies  and  forms  of  action  had  been 
provided  to  enable  suitors  to  recover  money  demands, 
or  specific  chattels,  or  lands,  yet  there  were  none  to 

(1)  Steph.  on  PI.  8.    1  Burr.  Pr.  10. 

(2)  See  Report,  Com.  Code,  129. 
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enable  them  to  restrain  a  party  from  the  commission 
of  a  wrong,  to  enforce  the  specific  execution  of  a  con- 
tracty  or  obtain  other  specific  relief.  The  ekigencios 
of  society  soon  rendered  this  necessary,  and  the 
remedy  was  accordingly  provided.  When  the  suitor 
came  with  his  petition  to  the  Court  of  Chancery  by 
specific,  or,  as  it  is  now  called,  equitable  relief,  and 
found  no  appropriate  writ  or  form  of  action  where- 
by to  obtain  it,  the  Chancellor,  instead  of  devising  a 
new  writ  and  sending  him  with  it  to  the  Courts  of 
Law,  to  obtain  redress  under  that  form,  heard  the 
petition  and  administered  the  relief  in  person.  This 
was  the  origin  of  Equity  Jurisprudence*  It  is  to  be 
particularly  observed  that  no  argument  can  be 
drawn  from  the  origin  of  the  two  systems  in  favor  of 
an  inherent  difference  between  legal  and  equitable  re- 
lief. There  is  no  reason  why  in  the  earlier  ages  of 
English  jurisprudence  a  writ  should  not  have  been 
furnished  to  a  suitor,  providing  him  with  a  form  of 
action  at  law  to  restrain  the  commission  of  an  injury, 
or  to  enforce  a  special  contract,  as  well  as  to  recover 
chattels  or  real  estate.  In  such  case,  these  actions, 
now  classed  as  equitable^  would  have  been  legd^  and 
governed  and  controlled  by  legal  forms  as  much  as 
the  action  of  replevin  or  ejectment. 

The  different  forms  of  pleading  adapted  to  the  two 
classes  of  cases,  grew  out  of  this  practice  of  adminis* 
tering  relief  in  two  distinct  tribunals.  The  pleadings 
at  common  law,  as  we  have  seen,  were  moulded  into 
a  system  in  the  courts  of  law,  and  were,  as  has  been 
well  expressed,  *^  the  necessary  growth  and  conse- 
quence of  the  gradual  refinement  of  English  juris- 
prudence through  a  succession  of  centuries."    The 
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allegiitioiis  of  the  parties,  as  we  have  also  seen,  dif- 
ferent from  the  practice  of  the  civil  law,  were  origi- 
nally oral ;  and  the  judges  applied  their  own  rules 
and  invented  their  own  forms  of  pleading  to  attain 
the  specific  ohject  in  view,  namely,  the  production 
of  an  issue. 

In  Chancery,  however,  the  forms  of  the  civil  law 
obtained.  The  early  Chancellors  being  either  eccle- 
siastics or  statesmen,  were  many  of  them  bred  up  in 
the  jurisprudence  of  the  civil  and  canon  law,  and 
it  was  natural  for  them  in  the  administration  of  their 
judicial  functions  in  the  court  of  Chancery,  to  trans- 
fer into  that  Court  thie  modes  of  proceeding  with 
which  they  were  most  familiar.(l)  Finding  the 
modes  of  proceeding  at  law,  limited  and  restrained 
by  a  system  of  rules  so  arbitrary  and  inflexible  as  to 
render  those  modes  inadequate  to  afford  relief  in  a 
large  class  of  cases,  in  which,  by  the  common  law  of 
England,  relief  ought  properly  to  be  granted,  they 
disregarded  those  modes  and  forms,  and  threw  off 
entirely  the  restraints  which  confined  and  limited 
the  proceedings  in  actions  at  law.  They  adopted  no 
particular,  form  of  action ;  they  departed  entirely 
from  the  system  of  special  pleading.  The  suitor 
simply  presented  his  petition  or  complaint,  answer- 
ing to  the  libd  of  the  civil  law ;  briefly  stating  in 
writing  the  facts  of  the  case,  the  claims  he  sought  to 
enforce,  or  the  injury  of  which  he  complained,  and 
asked  the  relief  he  desired.  And  the  court,  if  he 
proved  his  case  and  showed  himself  entitled  to  that 
relief,  administered  it  to  him  at  once.  The  pleadings 

(I)  story  Eq.  PI.  $  14. 
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in  this  early  period  of  equity  jurispradence,  were  of 
great  simplicity  and  brevity.  The  caees  in  which 
resort  was  had  to  equity,  were  as  yet  few,  and  the 
facts  of  no  great  complexity  or  difficulty  of  detail.(l) 
Nor  was  there  anything  either  in  the  nature  of 
the  controversy,  or  the  relief  prayed  for,  which  ren- 
dered a  difTerent  mode  of  practice  and  pleading  ne- 
cessary in  law  and  in  equity.  It  was  merely  the 
result  of  circumstances.  Thus,  for  example,  if  in- 
stead of  issuing  the  original  writ  in  the  first  instance 
in  an  action  of  assumpsit  or  debt,  the  Chancellor  had 
heard  the  case  and  administered  the  relief  himself, 
according  to  the  forms  and  mode  of  procedure  of  the 
civil  law,  there  never  would  have  grown  up  in  Eng- 
land two  such  systems  as  those  of  law  and  equity. 


(1)  Story  Eq.  PI,  §  11. 

Tbe  old  ch&Qcerj  bill  contained  very  little  more  than  the  itating  part, 
that  i«  to  say  a  statement  of  the  facts  which  entitled  the  plaintiff  to  the  relief 
he  demanded.  In  Partridge  vs.  Haycrofl,  11  Vesey,  674,  Lord  Eldon  says, 
he  had  seen  such  a  bill,  with  a  simple  prayer,  that  the  defendant  may  an- 
swer all  the  matters  aforesaid,  and  then  the  prayer  for  relief.  He  also  re- 
marks that  Lord  Kenyon  never  would  put  in  the  charging  part  of  a  bill, 
which  does  little  more  than  unfold  and  enlarge  the  statement.  Kr.  Hitford 
in  his  treatise  on  Equity  Pleadings  has  preserved  the  form  of  an  ancient  bill, 
copied  from  the  Record  Commission,  and  filed  in  the  reign  of  Henry  V.  The 
following  is  a  copy  of  this  curious  document » 

'*  To  the  Reverend  father  in  Grod,  the  Bishop  of  Winchester,  Chancellor 
of  England.  Beseecheth  humbly,  your  poor  orator,  John  Bell  of  Calls, 
soldier,  and  Katherine  his  wife^  that  whereas  William  Atte  Wood,  other- 
wise called  William  Atte  Doune  of  Rochester,  father  to  the  said  Katherine, 
since  dead,  heretofore  was  seized  in  his  demesnes  as  of  fee  of  one  messuage 
with  the  appurtenances  in  Rochester,  situate  in  the  churchyard  there,  tbe 
which  William,  in  the  feast  of  St.  Michael,  in  the  twenty-second  year  of  the 
reign  of  King  Richard  the  Second,  since  the  conquest,  let  to  farm  to  one  Si- 
mon Stelhard  of  Gillingham,  the  same  messuage  with  the  appurtenances  for 
term  of  seven  years  then  next  ensuing,  for  a  certain  sum,  to  him  annually 
to  be  paid;  the  which  Simon  within  the  first  two  years  was  ousted  by  the 
Ezecuton  of  the  said  William  because  be  would  not  attorn  to  them  in  the 
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An  action  to  Moover  dftmages  oh  a  bond  or  a  pro^ 
misBorjr  note,  might  have  been  suBtained,  as  well  in 
the  f(»in  of  a  suit  in  equity,  as  in  a  suit  at  law.  The 
plaintiff's  allegation,  or  statement  of  demand,  might 
as  well  have  been  made  in  the  form  of  a  bill  of  com- 
plaint, as  in  that  of  a  declaration.  But  this  was 
prevented  by  the  inflexible  rule,  that  if  the  party 
could  obtain  relief  in  any  known  form  of  action  in 
the  courts  of  law,  he  could  not  claim  it  directly  from 
the  Chancellor  in  equity.  Similar  consequences 
would  have  resulted,  had  the  Chancellor  declined 
to  determine  any  controversy  between  suitors,  and 
sent  l^em  indisoriminately,  by  the  invention  of  new 
Writs  and  new  forms  of  acti<>n,  to  the  courts.  Ari 
uniform  system  of*  pleading  alid  proceeding,  would, 
doubtless  then  have  characterized  all  judicial  pro- 


payment  of  the  rent  of  the  same  messuage,  the  which  messuage  since  then 
was  scTeral  times  alienated  to  divers  persons,  and  now,  so  it  is^  very  gra- 
cious lord,  that  one  Piers  Savage,  now  occupier  of  the  same  messuage,  for 
the  which  messuage  he  hath  not  paid  more  than  one  mark,  hath  oftentimes 
been  required  to  deliver  to  the  same  John  and  Katherine,  this  same  messu- 
age as  the  heritage  of  the  iame  Katherine,  and  he  hath  not  delivered  it  to 
them,  nor  yet  wUl,  hut  detains  it,  in  destruction  of  then:  poor  estate,  and 
perpetual  disherison  of  the  same  Katherine,  if  they  should  not  ohtain  remedy 
hy  your  gracious  aid  in  this  behalf,  and  the  which  John  and  Katherine  are 
so  poor,  and  the  said  John  so  ill,  that  they  cannot  pursue  the  common  law. 
Flease  your  Tery  gracious  lordship  to  consider  the  premises,  and  therefrom 
to  grant  a  writ  directed  to  the  said  Piers,  to  appear  before  you  at  a  certain 
day,  upon  a  certain  pain  by  you  to  be  limited,  for  to  answer  of  the  matter 
aforesaid,  and  to  do  right  as  good  conscience  demandeth  it,  and  this  for  love 
of  God,  and  in  work  of  charity." 

It  wQl  be  observed  that  the  remedy  sought  here  is  similar  to  that  obtained 
in  an  action  of  ejecUnent.  The  excuse  of  the  parties  for  coming  to  the 
Chancellor  is  that  they  ''  are  so  poor,  and  the  said  John  so  ill,  that  they 
cannot  pursue  the  common  law.*'  It  would  seem  from  this,  that  in  those 
primitive  times,  an  existing  common  law  remedy  did  not  absolutely  preclude 
the  party  from  applying  for  relief  in  equity. 
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eeedings,  and  we  should  have  found  existing  in  our 
day  the  very  thing  at  which  the  code  aims,  and 
which  is  said  to  be  so  difficult,  if  not  impossible,  to 
obtain  uttder  the  common  and  statute  law  of  the 
land,  namely,'  the  abolition  of  the  distinction  between 
legal  and  equitable  relief;  as  well  as  between  legal  and 
equitable  remedies. 

Such  is  the  origin  of  the  difference  between  th^ 
pleadings  and  proceedings  in  Chancery,  and  those  in 
actions  at  law.  This  difference  became  still  more 
striking  as  the  two  systems  grew  up  gradually  side 
by  side  together.  We  have  already  noticed  what 
the  pleadings  at  law  became.  In  Chancery,  as  the 
court  attained  more  extensive  jurisdiction  and  exer- 
.  cised  more  diversified  powers,  i)tew  modes  of  pleading 
were  from  time  to  time  adopted,  fitted  for  its  own 
peculiar  purposes,  and  the  pleading  and  practice  in 
Chancery  soon  grew  into  a  distinct  and  independent 
system.  What  the  pleadings  in  equity  finally  be- 
came, and  what  they  were  in  this  State,  and  in  other 
States  of  the  Union(l)  under  the  old  system  which 
we  inherited  firom  England,  is  well  expressed  by 
Judge  Story  in  his  Commentary  on  Equity  Pleading. 

It  has  become^  he  says,,  '^  A  science  of  great  com- 
plexity and  a  very  refined  species  of  logic,  which  it 
requires  great  talents  to  master  in  all  its  various  dis- 
tinctions and  subtle  contrivances,  and  to  apply  it 
with  sound  discretion  and  judgment  to  all  the  diver- 
•ities  of  professional  pitactice.  The  ability  to  under- 
stand what  is  the  appropriate  remedy  and  relief  for 

(1)  Except  Lonitlana,  where  the  Chanoer^  or  oirU  law  forms  are  naed  in 

an 
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the  case;  to  shape  the  bill  fully,  accurately,  and 
neatly 9  without  deforming  it  by  loose  and  immaterial 
allegations,  or  loading  it  with  superfluous  details,  and 
to  decide  who  are  the  proper  and  necessary  parties 
to  the  suit : — ^the  ability  to  do  all  this,  requires  vari- 
ous talents,  long  experience,  vast  learning,  and  a 
clearness  and  acuteness  of  perception  which  belong 
only  to  very  gifted  minds," 


SECTION  II. 

OF  PLEADING  AS  IT  EXISTED  BEFORE  THE  CODE. 

The  origin  of  pleading,  at  law  as  well  as  in  equity, 
was  noticed  in  the  last  section.  In  the  present  sec- 
tion it  is  proposed  briefly  to  consider  the  distinguish- 
ing features,  and  the  different  modes  of  allegation 
which  characterized  the  two  systems. 

It  has  been  observed,  that  in  equity  there  were  no 
particular /orm^  of  action  in  use.  The  complainant 
stated  his  case  and  prayed  for  his  relief,  and  if  the 
case  was  proper  for  the  relief  demanded,  and  it  ap- 
peared that  the  common  law  courts  had  no  jurisdic- 
tion, the  relief  was  granted. 

In  suits  at  law,  there  were  different  kinds  of  civil 
actions.  Actions  were  generally  divided  into  three 
classes,  realy  personal^  and  mixed.{l)    Personal  ac- 

(1)  CWt.  PI. 
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tiouB  were  divided  into  actions  ex  contractu^  and 
actions  ex  delicto.  Actions  ex  contractu  were  princi- 
pally assumpsit^  covenanty.debty  and  detinue;  those  ex 
delicto,  case,  trover,  replevin,  and  trespass.(X) 

The  action  of  detinue  was  abolished  in  this  State 
by  statateX2)  and  its  place  supplied  by  replevin. 
Two  other  forms  of  action  ex  contractu  might  also  be 
added  to  the  above,  namely,  account  and  annuity. 
The  former  though  given  by  statute  in  certain 
ca8es,(3)  was  not  often  used,  and  the  latter  had  be- 
come entirely  obsolete.  It  was  essential  that  some 
one  of  these  forms  of  action  should  be  selected  by 
the  plaintiff,  who  sought  a  legal  redress  for  an  in- 
jury to  his  personal  rights;  and  it  was,  at  common 
law,  essential  too,  that  he  should  select  the  proper 
form  of  action;  otherwise,  he  must  fail.  In  equity, 
the  suitor  was  relieved  of  this  embarrassment,  but 
he  sometimes  encountered  another  nearly  aa  great, 
namely,  in  determining  whether  the  relief  he  asked 
was  not  such  as  might  be  obtained  in  some  one  of 
these  forms  of  action  at  law.  If  he  had  an  adequate 
remedy  at  law,  he  was  turned  out  of  a  court  of 
equity. 

General  course  of  Pleading  in  an  Action  al  Law. 

Having  determined  in  a  court  of  law  the  form  of 
the  action  to  be  prosecuted,  the  next  step,  on  the  ap- 
pearance of  the  parties  in  court,  was  their  various 
statements  or  allegations,  termed  the  pleadings. 

These  were,  1.  The  Declaration.  2.  The  Plea.  3. 
The  Replication.    4.  The  Rejoinder    5.  The  Surre- 


(1)  Chit.  PI.  97.  (2)  2  R.  S.  689,  $  16. 

(3)  R.  S.  84,  S  9,  id.  176,  {  2.    8  HUl,  59. 
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joinder.  6,  The  Rebutter,  and  7-  The  Surrebutter. 
There  was  also  the  Demurrer,  which  was  a  pleading 
in  the  nature  of  an  objectipn  to  the  other  pleadings 
as  a  matter  of  law,  and  might  be  pleaded  by  either 
party,  and  at  any  stage  of  the  proceedings. 

The  first  pleading  on  the  part  of  the  plaintiff  was 
the  declaration^  which  was  a  statement  in  writing  of 
his  cause  of  action  in  legal  form.  This  declaration 
as  every  other  pleading  in  the  cause,  was  required 
to  be  framed  agreeably  to  the  established  rules  and 
forms  of  pleading,  (which  we  do  not  intend  now  to 
notice,)  and  if  defective  in  any  particular,  either  in 
substance  or  form,  might  be  objected  to  as  insuffii* 
cient  in  law  by  demurrer^  on  the  part  of  the  defend* 
ant.  Or,  if  the  defendant  did  not  deidiur,  he  might 
deny  the  declaration  to  be  true  in  point  of  fact ;  or» 
if  it  could  not  be  so  denied,  he  might  allege  some 
new  matter  in  abatement,  or  suspension  of  the  action, 
or  in  contradiction  to  the  plaintiff's  declaration,  or 
in  avoidance  of  it.  Such  answer,  in  facty  on  the  part 
of  the  defendant  was  technically  denominated  his 
plea.  To  the  defence  thus  made,  the  plaintiff  might 
again  in  his  turn,  reply ^  either — ^in  case  of  a  deminv 
rer,  by  reasserting  his  declaration  to  be  sufficient  in 
law  to  support  his  action,  and  referring  that  question 
to  the  judgment  of  the  court,  which  was  termed  a 
joinder  in  demurrer ;  or,  in  case  of  a  special  plea,  he 
might  on  his  part  demur  to  such  plea,  as  insufficient 
in  law  to  constitute  a  defence,  or  he  might  deny  it 
to  be  true  in  point  of  fact,  or  allege  some  new  mat- 
ter in  contradiction  to  it,  or  in  evasion  of  it,  accord- 
ing to  circumstances ;  such  answer,  in  facty  being 
styled  a  replication.    To  the  replication,  the  defend- 
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ant  might  either  demur  upon  the  law,  or  oppose  a 
joinder  as  to  the  fact;  and  to  the  rejoinder,  the 
plaintiff  might  demur,  or  oppose  a  surrejoinder ;  and 
80  the  parties  might  continue  to  proceed,  by  a  sys- 
tem of  alternate  allegation^  and  objection,  denial,  or 
evasion,  technically  termed  the  pleadings,  until  they 
arrived  at  an  is8ue,(l)  that  is,  some  specific  point  of 
law,  or  fact,  affirmed  on  one  side  and  denied  on  the 
other,  and  presenting  the  exact  question  for  the 
court  to  determine.(2) 

In  Equity.  The  course  of  pleading  in  a  suit  in 
equity  was  entirely  different. 

The  complainant  exhibited  to  the  court  his  bill  of 
complaint.  This  answered  to  the  declaration  in  a 
suit  at  common  law,  or  to  the  libel  of  the  civil  and 
canon  law.  It  is  true,  bills  were  of  various  kinds, 
as  bills  of  Interpleader ;  bills  of  Certiorari ;  bills 
praying  the  decree  or  order  of  the  court  touching 
some  right  claimed  by  the  party  exhibiting  the  bill, 
or  some  wrong  done  in  violation  of  the  plaintiff's 
rights.  Also,  bills  to  perpetuate  the  testimony  of 
witnesses,  and  bills  of  discovery, — all  of  which  were 
termed  original  bills.{S)  Also,  a  variety  of  bills  not 
original,  as  a  bill  of  Revivor ;  a  bill  of  Review ;  a 
bill  to  impeach  a  decree  on  the  ground  of  fraud,  &c. 
But  though  they  were  of  various  kinds,  there  was 
only  one  form  of  bill.  It  was  addressed  to  the  court, 
contained  the  names  and  description  of  the  persons 


(1)  S«e  post,  chap.  viii.  sec.  1. 

(2)  The  above  general  description  of  the  course  of  pleading  in  an  action 
ia  taken  from  Mr.  Bnrriirs  Treatise  on  Practice,  toI.  1.,  pp.  80,  81. 

(8)  Story  Eq.  PI.  §  10, 18  and  19. 
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exhibiting  it,  a  narrative  of  the  facts  and  circum- 
stances of  the  plaintiff's  case,  and  of  the  wrong  or 
grievance  of  which  he  complained,  and  the  names 
of  the  persons  by  whom  done,  and  against  whom 
redress  was  sought,  usually  called  the  stating  party 
with  a  prayer  for  the  particular  relief  demanded, 
and  for  process  to  compel  the  .defendants  to  appear 
*and  answer.  The  bill,  also,  usually  contained  vari- 
ous other  parts,  such  as  the  charging  part ;  the  in- 
terrogating part ;  the  jurisdiction  clause,  &c.,  which 
will  be  noticed  hereafter.(l) 

If  any  ground  of  defence  was  apparent  on  the  face 
of  the  bill  itself,  either  from  the  matter  contained  in 
it,  or  from  defect  in  its  frame,  or  in  the  case  made 
by  it,  the  defendant  might,  as  in  an  action  at  law, 
take  advantage  of  the  defect  by  demurrer.  If  the 
objection  was  not  apparent  on  the  face  of  the  bill, 
then  it  must  be  particularly  pointed  out  to  the  court, 
either  by  plea  or  answer. 

A  plea  was  proper  when  the  matter  was  such  as 
would  reduce  the  case  to  a  single  point ;.  as,  where 
the  objection  was  to  the  jurisdiction  of  the  court,  or, 
for  the  wai;^t  of  proper  parties.(2) 

If,  however,  the  defendant  did  not  demur  or  plead 
to  the  complaint,  he  then  put  in  his  answer,  by  which 
he  either  confessed  and  avoided,  or  traversed  and 
denied  the  several  parts  of  the  bill,  or,  admitting  the 
case  made  by  it,  submitted  to  the  judgment  of  the 
court  upon  the  bill,  or  upon  a  new  case  made  upon 
the  answer,  or  both.  (3) 


(1)  See  post  pages  87  and  38.  (2)  Barb.  Ch.  Pr.  114, 116. 

(8)  Id.  180.    A  demurrer  wu  not  proper  to  an  answer  in  Equity. 
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The  last  pleading  was  the  replication  of  the  com- 
plainant to  the  defendant's  plea  or  answer.  It  was 
nothing  more  than  a  general  averment  of  the  truth 
and  sufficiency  of  the  bill,  and  a  denial  of  the  allega- 
tions in  the  answer.  Its  office  was  merely  the  pro- 
duction of  an  issue.(l)  The  cause  was  then  in  readi- 
ness for  the  taking  of  proofs,  which  were  usually 
taken  out  of  court,  and  the  cause  subsequently 
brought  to  a  hearing  upon  the  pleadings  and  proofs 
thus  taken. 

Such  were  the  general  features  of  the  two  systems 
of  pleading  at  law  and  in  equity.  The  Code,  which 
has  swept  them  both  away,  has  adopted,  in  place  of 
them,  a  system  substantially  similar  to  the  mode  of 
procedure  heretofore  practiced  in  Equity  and  derived 
fix>m  the  Civil  Law.  The  change  effected  by  the 
Code  of  procedure,  in  pleadings,  constitutes,  however/ 
another  and  a  distinct  branch  of  the  subject,  and  wilL 
be  discussed  in  the  next  section. 


SECTION  III. 

OENEBAL  CHANaES  EFFECTED  BT  THE  CODE. 

The  first  and  perhaps  the  most  radical  and  sweep- 
ing change  effected  by  the  Code,  upon  the  pleadings 
in  civil  actions,  is  in  abolishing  the  distinction  which 

■--■--  ■ 

(1)  Barb.  Ch.  Fr.  249. 
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existed  between  actions  at  law,  and  suits  in  equity. 
Prior  to  the  passage  of  the  Code,  as  has  been  noticed 
in  the  preceding  section,  the  pleadings,  as  well  as 
the  forms  of  proceeding,  in  a  suit  at  law,  were  entire- 
ly dissimilar  from  those  in  a  suit  at  equity.  Each 
court  had  its  distinct  and  separate  system  of  proce- 
dure as  each  had  its  diHinct  jurisdiction. 

In  the  mode  of  pleading,  especially,  in  these  courts 
there  was  a  wide  distinction.  The  very  object  of 
the  pleadings  seemed  to  be  different,  and  the  rules 
which  determined  their  sufficiency  totally  unlike.  In 
an  action  at  law,  the  object  of  the  pleader  was  by  a 
formal  statement  of  facts,  or  of  those  legal  fictions 
which  the  formality  of  the  common  law  permitted, 
and  even  required,  to  frame  a  single,  material,  and 
certain  issue,  either  of  law  or  of  fact ;  that  is,  some 
specific  point  or  matter,  affirmed  on  one  side,  and 
denied  on  the  other.(l)  Hence  the  rule,  that  facts 
themselves  must  be  stated,  and  not  the  evidence  of 
facts,  and  the  further  rule  which  prohibited  the  par- 
ties in  their  pleadings  from  stating  more  than  one 
matter  constituting  a  sufficient  ground  of  action  in 
respect  to  the  same  demand  or  a  sufficient  defence 
to  the  same  claim.  The  same  count  in  the  declara- 
tion could  not  contain  two  promises  in  respect  to  the 
same  subject  matter,  nor  could  the  defendant,  in  the 
same  plea,  rely  upon  or  set  up  several  distinct  de- 
fences.(2) 

The  object  of  pleading  in  Equity,  and  the  rules 
applicable  thereto,  were  entirely  dissimilar.  One  of 
the  main  provinces  of  a  Court  of  Equity  was  to  en- 

(1)  Steph.  on  Plead.  24.  (2)  Chit.  PI.  226. 
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force  from  the  defendant  a  discovery  of  evidence  in 
aid  of  the  relief  sought.  Hence,  in  Equity,  the  plain- 
tiff was  permitted  to  state  his  whole  case,  as  well  the 
facts,  as  any  circumstances  tending  to  prove  and  es- 
tablish the  facts,  with  a  minuteness  of  detail,  and  an 
informality,  entirely  incompatible  with, the  precision 
required  by  the  rules  of  pleading  at  law.  And  more- 
over, the  pleading  was  so  framed  as  to  be  used  di- 
rectly for  the  purposes  of  an  examination  of  the 
other  party,  not  only  upon  the  facts  alleged  in  the 
bill  upon  which  the  complainant's  title  to  relief  res- 
ted, but  upon  collateral  facts  and  matters  of  evidence 
merely  tending  to  establish  these  facts.  Thus  in  ad- 
dition to  the  stating  part  of  the  bill,  which  was  a 
narrative  of  the  incidents  producing  the  grievance 
or  wrong  complained  of,  and  generally  of  all  the 
fBLcts  of  the  case  upon  the  proof,  or  admission,  of 
which  his  title  to  relief  depended,  the  complainant 
in  the  usual  form  of  an  original  chancery  bill  was 
permitted  to  set  forth  and  allege  various  other  mat- 
ters, and  collateral  circumstances  by  way  of  charge^ 
in  order  to  compel  the  defendant  by  his  specific 
answer  to  acknowledge  the  grievance  alleged,  or 
which  might  anticipate  and  controvert  his  defence ; 
this  was  called  the  charging  part  of  the  bill.  So, 
too,  as  a  principal  end  of  an  answer  by  the  defend- 
ants under  oath,  they  being  required  to  admit  or 
deny  every  allegation  in  the  bill,  was  to  supply 
proof  of  the  matters  necessary  to  support  the  plain- 
tiff's case,  and  as  experience  proved  that-  the  sub- 
stance of  the  matters  charged  in  the  bill  might  fre- 
quently be  evaded  by  answering  according  to  the 
letter  only,  it  became  a  practice  to  add  to  the  gen- 
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eral  requisition  that  the  defendants  should  answer 
the  contents  of  the  bill,  a  repetition  by  way  of  in- 
terrogatory, of  the  matters  most  essential  to  be  an- 
swered, adding  to  the  inquiry  after  each  fact,  an  in- 
quiry of  the  several  circumstances  attendant  upon 
it,  and  the  variations  to  which  it  might  be  subject, 
with  a  view  to  prevent  evasion,  and  compel  a  full 
answer-  This  was  commonly  called  the  interroga" 
ting  part  of  the  bill.(l)  Its  object  was  to  preclude 
evasiveness  in  the  answer.  The  whole  attention  of 
the  draftsmen,  says  Mr.  Lube,  in  his  accurate  and 
scientific  analysis  of  equity  pleadings,  was  turned 
"to  this  single  point,  of  putting  the  question  in  every 
variety  of  form,  to  elicit  a  full  and  definite  reply, 
and  to  prevent  the  defendant's  having  any  loop-hole 
to  escape  upon  a  negative  pregnant.  In  fact  this 
part  of  the  bill  is  altogether  subservient  to  the  ofiSice 
which  the  bill  performs,  of  an  examination,  and 
should,  therefore,  omit  nothing  essential  to  the  proof 
and  elucidation  of  the  statement." (2)  In  addition 
to  these  matters  the  ordinary  original  equity  bill 
contained  the  general  charge  of  confederacy,  the 
jurisdiction  daitsBy  alleging  that  the  acts  complained 
of  are  contrary  to  equity,  and  that  the  complainant 
has  no  adequate  remedy  at  law,  and  the  prayer  for 
process  to  bring  the  defendants  into  court  and  an- 
swer the  bill,  &c.  We  are  now  to  enquire  what 
changes  upon  this  mode  of  pleading  have  been  ef- 
fected by  the  code ;  and  how  far  and  to  what  extent 
the  old  common  law  declaration,  and  the  bill  in  equi- 


(1)  Mitford'a  Eq.  PI.  76,  77. 

(2)  Labe  Eq.  PI.  271—2. 
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ty  have  been  blended  into  the  complaint  created  by 
the  code. 

In  the  first  place,  it  is  to  be  remarked,  that  the 
code  has  abolished  the  distinctions  between  plead- 
ings and  the  forms  of  proceeding  in  actions  at  law 
and  suits  in  equity.  It  has  gone,  or  pretended  to  go, 
farther.  It  has  abolished  the  distinction  not  only 
between  legal  and  equitable y or m^,  but  between  legal 
and  equitable  remedies.  This  gi:eat  and  radical 
change,  the  abolition  of  the  distinction  between  ac- 
tions at  law,  and  suits  in  equity,  and  of  the  form  of 
such  actions  and  suits,  is  the  foundation  of  the  sys- 
tem introduced  by  the  code,  and  is  contained  in  the 
following  section. 

''  The  distinction  between  actions  at  law  and  salts  in  equity, 
and  the  forms  of  all  such  actions  and  suits,  heretofore  existing, 
are  abolished,  and  there  shall  be  in  this  State,  hereafter,  but 
one  form  of  action,  for  the  enforcement  or  protection  of  private 
rights,  and  the  redress  of  private  wrongs,  which  shall  be  de- 
nominated a  Oivil  Action."(l) 

The  language  of  this  section,  if  literally  construed, 
would  seem  to  be,  not  only  to  destroy  the  distinction 
existing  in  the  modes  of  obtaining  relief,  which  char- 
acterized the  proceedings  in  courts  of  law  and  of 
equity,  and  to  blend  the  two  separate  jurisdictions 
into  one ;  but  to  change  the  very  nature  of  those  dis- 
tinct remedies  which  were  formerly  sought  in  the 
separate  tribunals.  The  remarks  of  the  Commis- 
sioners upon  this  subject,  seem  to  strengthen  this 
view  of  the  question.  Its  chief  object,  they  say,  is 
to  declare  the  leading  principles  which  lie  at  the 


(1)  Am.  Code,  $  69. 
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foundation  of  the  whole  proposed  system  of  legal 
procedure,  and  without  which  very  few,  if  any,  es- 
sential reforms  can  be  effected  in  remedial  law.(l) 
Some  of  the  earlier  causes  under  the  code,  however, 
seetn  to  have  given  this  section  a  more  restricted 
meaning.  In  Hill  t;^.  McCarty,(2)  at  the  Madison 
special  term,  it  was  held  that  while  the  code  had 
abolished  the  distinction  between  law  and  equity,  so 
far  as  the  forms  of  action  and  pleadings  and  proceed- 
ings are  concerned,  yet  that  a  distinction  was  still 
to  be  recognized  between  legal  and  equitable  causes 
of  action,  at  least  so  far  as  the  mode  of  trial  was 
concerned.  At  the  Dutchess  special  term,  in  the 
same  year,  it  was  held  that  the  code  which  had 
abolished  ihe  forms  of  action,  had  retained  the  prin- 
ciples which  govern  them.(3)  And  in  the  New  York 
Supreme  Court,  at  General  term,  (4)  the  doctrine 
was  more  fully  and  distinctly  laid  down,  that  though 
the  code  had  abolished  the  distinction  between  legal 
and  equitable  remedies^  it  had  not  changed  the  inhe- 
rent difference  between  legal  and  equitable  rdief. 
Justice  Sandford,  in  delivering  the  opinion  of  the 
court  in  the  latter  case,  says :  "  We  imagine  a  much 
broader  effect  has  been  claimed  for  the  abolition  of 
the  distinction  between  legal  and  equitable  remedies, 
than  was  ever  intended  by-  the  legislature.  The 
first  section  of  the  Code  shows  what  was  intended 
by  the  word  remedies.  It  is  limited-  to  actions  and 
special  proceedings,  and  the  declared  object  of  the 


(1)  See  First  Rep.  Com.  of  the  Code.    See  also  the  Preamble  to  the  Code. 

(2)  8  G.  R.  49,  decided  in  June  1860. 

(3)  Mc  MaaU  r  v$.  Booth.    4  How.  Fr.  R.  427. 

(4)  Linden  w.  Hepburn,  8  Sand.  668.    6  How.  188. 
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• 

preamble  to  the  Code,  is  Bunplj  to  abolirii  tbe  dis*^ 
tinoticm  between  legal  aod  equitable  aetiona.  Tbere 
is  no  gromid  for  supposing  that  there  was  any  de<f 
sign  to  abolish  the  distinction  between  the  modes  of 
relief  known  to  the  law  as  legal  and  equitable,  or  to 
substitute  the  one  for  tilie  other,  in  any  case."  In 
this  ease  it  was  held  that  where  the  plaintiff  de^ 
manded  a  judgment  of  forfeiture  of  a  lease  for 
breach  of  *  conditions,  and  to  be  put  in  possession  of 
the  premises,  he  had  no  ri^ht,  to  an  injunction  in 
the  same  action  to  restrain  the  defendant  frommakr 
ing  alterii;ions  in  the  building,  &c«,  in  violation  of 
the  covenairts  in  the  lease,:  the  formeir  being  equiva« 
lent  to/  an  e^ctment  at^.law,  and.  the  latter  b0ing 
purely  equitable  relief,  and  thei  one  being  totally 
inconsistent  with  the  other.  But  the  court  permiln 
ted  the  injunction  to  stand  on  the  stipulation  of  the 
plaintiff  not  to  take  judgment  for  the  .forfeiture,  or 
delivery  of  possession  of  the  premises*';  with  liberty 
to  amend  the  complaint  so  •as  to  ask  for  damages. 

In  the  same  court  it  was  held,(l)  th^t  Hotwithr 
standing  the  abolition  of  the  distinctioA  b^tweeii 
the  forms  of  action  at  Is^w  and  suits  in  equity,*  yeti 
that  even  in  the  pleadings,  or  the  manner  pf  stilting 
the  foots  constituting  the  plaintiff 'S  daiise  of  actiQu^ 
a  distinction  was  still  properly  to.be  mtde  between 
the  statemeiit  of  a  matter  requiring  purely  a  l^gB^l 
remedy  and  one  which  heretofom  would  have  been 
classed  as  equitable.  While  in  the  former  cade  it. is 
necessary  to  state  only  the  facts  constituting  a  cause 
of  action  substantially  (without  regard  to  form)  in 


(1)  Howafd  M.  Tiffoay,  8  Sand.  j695. 
6 
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the  same  manner  as  in  a  declaration,  yet  in  tbe  lat- 
ter case,  it  is  often  necessary  to  state  in  the  com- 
plaint, facts  which  will  bear  upon  the  granting  of 
costs,  or  of  the  particular  relief  demanded  as  formerly 
stated  in  an  equity  pleading. 

I  shall  have  occasion  in  the  next  section  of  this 
chapter  to  consider  more  fully  the  doctrine  attemp- 
ted to  be  established  by  some  of  the  cases,  that  a 
distinction  is  still  to  be  recognized  under  the  code 
between  the  rules  to  determine  the  sufficiency  of 
pleading  in  cases  for  legal,  and  for  equitable  relief. 
This  has  been  very  ingeniously  urged,  in  two  or 
three  of  the  earlier  cases,  which  will  be  hereafter 
noticed  especially  by  Mb.  Justicb  Selixbn  in  Wooden 
vs.  Waffle,(l)  and  in  Rochester  City  Bank  vs.  Suy- 
dam;(2)  and,  also  in  the  recent  case  of  Le  Roy  vs. 
Marshall  and  others,(3)  by  the  late  Justice  Barculo 
with  his  usual  acknowledged  ability.  But  the  doc- 
trine, as  will  be  hereafter  noticed,  does  not  seem  to 
be  approved ;  the  current  of  authority  being,  it  is 
believed,  the  other  way.  I  notice  the  above  cases 
here  for  the  purpose  merely  of  presenting  a  connec- 
ted view  of  the  decisions  upon  the  question  now  un- 
dcfr  discussion,  namely,  as  to  whether  the  code  has 
actually  abolished  the  distinction  between  the  modes 
of  relief  known  to  the  law  as  legal  and  equitable  re* 
lief.  This,  it  is  held,  in  all  these  cases  has  not  been 
done.    In  Wooden  vs.  Waffle,  Justice  Sblden  lays 


■  (1)  6  How.  Pr.  R.  198,  Monroe  Special  Term,  Oct.  1861. 
(2)  6  How.  Pr.  R.  216,  see  also.  Anon.  1  G.  R.  49.    Hovt  vs.  Dearborn, 
2  C.  R.  17.    Knowles  vs.  Gee,  8  Barb.  800.     Merrifleld  vs.  Cooley,  4  How. 

Pr.  R.  272. 
(8)  8  How.  Pr.  R.  878,  Dutchess  Special  Term,  Jqne  1858. 
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down  the  rule  ihat  the  conBtitution  itself  establishes 
a  distinction  between  law  and  equity,  and  the  legis- 
lature did  not  intend  to  blend  the  mode  of  proceed- 
ing at  law  and  in  equity  any  farther  than  was  com- 
patible with  both  jurisdictions;  it  did  not  intend  to 
^nd  could  not,  abrogate  '^  distinctions  which  are  in- 
herent in  the  nature  of  things."  Similar  views  are 
expressed  by  him  in  the  case  of  Rochester  City  Bank 
YB.  Suydam.  While  JuB!nGE  Babculo  reiterates  and 
enforces  tiiese  views  in  Le  Boy  vs.  Marshall  and 
others,  above  cited,  in  the  following  emphatic  lan- 
guage. '^Indeed  it  would  be  matter  of  astonish- 
ment— if  we  were  permitted  to  wonder  at  anything 
in  this  line, — ^that  any  maoi  of  ^ccmimon  under- 
standing '  should  have  suffered  the  idea  to  enter  his 
head,  that  legal  and  equitable  proceedings  could  be 
moulded  in  the  same  form,  and  be  measured  by 
the  same  rules.  Every  person  who  haa  studied  ajod 
understands  the  law  as  a  science,  knows,. that  there 
is  substance  in  the  distinction  between  actions,  and 
that  those  requirements,  which  superficial  observers 
call  'unmeaning  forms  and  prolix  statements'  were 
really  wise  and  indispensable  safeguards,  and  protec- 
tions in,  administering  the  most  important,  as  well 
as  the  most  intricate  of  human  science." 

So  also  in  Crary  va  Goo(hnan,(l)  which  was  a 
decision  at  the  General  term,  Mr.  Justice  Sill,  in 
the  opinion  of  the  court,  says:  ^^I  can  perceive 
nothing  in  this  language  indicating  any  design  to 
dispense  with  equitable  actions  in  cases  in  which 
they  have  been  previously  reqiiired  to  defend  or  en- 

(1)  9  Btfb.  S.  C.  R.^67. 
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fotce  a  party's  rights.  On  the  contrary,  the-  coiitin'- 
-uanoe  of  controversieB  distinguished  as  legal  and 
equitable  is  contemplated  in  terms,  and  the  ohjed 
uvorwed  is  to  provide  a  mode  of  proceeding,  which 
may  be  used  in  both."  The  same  Justicd  in  Millie 
ken  vs-  Crary(l)  while  fully  recognizing  the  aboli- 
tion of  all  distinction  in  the  pleadings  between  causes 
of  action,  legal  and  equitable,  still  recognizes  a  dis- 
tinction between  legal  and  equitable  reluf,  remark- 
ing '^  there  are  actions  of  legal  and  equitable  cogni- 
sance, between  which  as  heretofore,  the  constitution 
and  laws  recognise  a  distinction." 

Admitting  then,  the  abstract  doctrine  insisted  on 
in  these  cases  that  the  princijdes  of  equity  jurispru- 
dence still  exist  as  contradistinguished  from  the  prin- 
ciples governing  actions  at  common  law.  and  that  a 
distincticm  is  still  to  be  recognised  between  legal  and 
equitable  modes  of  relief  ^  the  more  important  question 
will  arise,  how  are  these  principles  and  this  distinc- 
tion to  be  practically  applied?  In  other  words  is 
the  distinction  under  the  code,  as  it  now  standls,  and 
in  the  light  of  the  later  decisions,  so  far  as  it  con- 
cerns the  mode  of  proceeding  in  a  civil  actionr,  of  any 
practical  utility?  In  determining  this  question  it 
is  only  necessary  to  consider  it  in  its  results,  and  in 
the  practical  application  which  was  sought  to  be 
sgiven  to  it  under  former  decisions.  Thus  ob»  of  the 
results  which  was  thought  legitimately  to  follow  the 
principle  that  the  code  had  not  abolished  the  inhe* 
rent  distinction  between  legal  and  equitable  relief, 
was  that  indicated  in  the  class  of  cases  just  men- 


(1)  6  How.  Pr.  R.  272. 
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'tioned,  Wooden'v^  Waffle,Le  Royvs.  Marshall^  "Roohr 
ee^&t  Citj  bank  vn.  Sajdama&d  otherd,  namely^  that 
tile  rules  of  plMding  in  equitable  and  legal  eases 
-were  not  tiie  same ;  or,  as  it  is  expressed  in  the  lan^ 
guage  of  the  Judge  Who  decided  the  case  last  men- 
tioned, that  *^the  statement  of  the  facts  in  a  com- 
plaint should  be  in  conformity  to  the  nature  of  the 
"action.  If  Ifce  case  and  the  relief  sought  be  of  an 
eqmtable  nature,  then  the  rules  of  dhancery  plead- 
ing are  to  be  applied  to  it;  otherwise  those  of  the 
common  law.*^(l)  This  doctrine,  however,  as  I  shall 
"have  occasion  to  show  more  at  large  in  the  next 
section,  has  not  been  sustained  by  that  class  of  cases 
"which  follow  the  decisions  in  Williams  vs.  Hay 68,(2) 
and  Milligan  vs.  Cary,(8)  and  which  have  been  re- 
garded as  establishing  a  rule  more  in  concurrence 
with  the  letter  and  spirit  6f  the  code.  Another  re- 
sult of  this  principle  was  thought  to  be  that  indica- 
ted in  Hill  vs.  McCarthy ,(4)  and  Crary  vs.  Good- 
man, (5)  namely,  that  legal  and  equitable  causes  of 
action  necessarily  required  different  modes  of  trial ; 
but  this  it  is  evident  does  not  result  from  any  inhe- 
rent difference  in  the  nature  of  the  two  classes  of 
actions,  it  depending  entirely  upon  the  provisions  of 
the  constitution  and  statutes,  as  will  be  more  fully 
shown  hereafter.(6)  Thus  for  example,  an  action  to 
recover  the  possession  of  real  estate  is  to  be  tried  by 
a  jury,  and  an  action  to  compel  a  specific  perform- 
1 . .. 

(1)  See  also  Barget  ys.  Bissell,  5  How.  192.    Floyd  vs.  Dearborn,  2  Code 
R.  17.    Carpenter  yi.  West,  6  How.  68. 

(2)  6  How.  Pr.  R.  161.  (8)  6  How.  Pr.  R.  272. 

(4)  8  Code  Rep.  i9.  (6)  9  Barb.  S.  C.  R.  668. 

(6)  See  post.  chap.THI-  mc.  2. 
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ance  of  a  contract  to  oouvey  real  estate  ifi  triable 
by  the  court,  not  because  of  any  inherent  difference 
between  the  two  classes  of  cases^  but  because  by  the 
constitution,  the  former  is  embraced  within  those 
issues  for  which  the  trial  by  jury  is  to  "  remain  in- 
violate forever ;"  and  the  latter,  not  coming  within 
this  definition,  is  triable  by  jury  only  if  the  court  so 
order ;  the  court  having  the  power  in  every  case  to 
order  the  whole  issue,  or  any  specific  question  of 
fact,  to  be  tried  by  a  jury,(  1 )  Another  consequence 
resulting  from  the  distinction  alluded  to,  was  thought 
to  be  as  in  the  case  of  Otis  vs.  Sill,(2)  that  the  prin- 
ciples of  law  and  equity  could  not  be  administered 
in  the  same  action  so  as  to  allow  a  complaint  to  de- 
mand both  legal  and  equitable  relief;  or,  as  in  Crary 
vs.  Goodman,(3)  that  an  equitable  right  in  a  defend- 
ant could  not  be  interposed  as  a  defence  to  an  ac- 
tion to  recover  the  possession  of  land ;  or,  as  in 
Cochran  vs.  Webb,(4)  that  a  defendant  could  not  in 
an  action  of  ejectment  in  his  answer  denying  the 
plaintiff's  title,  set  up  an  equitable  defence  looking 
to  afl&rmative  relief;  or,  as  in  Wooden  vs.  Waffle,(5) 
if  an  equitable  defence  to  a  purely  legal  action  could 
be  set  up,  that  the  answer  could  not  go  beyond  a  de- 
fence,  and  insert  facts  with  a  view  to  affirmative  re- 
lief. In  regard  to  these  and  similar  decisions,  it  is 
sufficient  to  remark  that  they  have  been  swept  away 


(1)  See  section  254  of  the  code.  , 

(2)  8  Barb.  S.  C.  R.  201.  See  also,  Gaboon  ys.  PresidcDt  of  the  Bank  of 
TJtica,  8  Code  R.  110. 

(8)  9  Barb.  S.  0.  R.  657.  (4)  4  Sand.  658. 

(5)  6  How.  Pr.  R.  198.  This  doctrine  is  also  countenanced  by  the  court 
of  appeals  in  the  case  of  Haire  vs.  Baker,  1  Selden  857 ,  a  case  under  the. 
code  of  1848. 
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by  express  provisions  introduced  into  the  code.  Sec* 
tion  167  as  amended,  provides  that  in  the  cases  men* 
tioned  in  that  section  ^'  the  plaintiff  may  unite  in 
the  same  complaint  several  causes  of  action,  whether 
they  be  such  as  have  been  heretofore  denominated 
legale  or  eqvitiAley  or  both.''  Section  150  declares  that 
*^  the  defendant  may  set  forth  by  answer  as  many 
defences  and  counterclaims  as  he  may  have,  whether 
they  may  be  such  as  have  been  heretofore  denomi^ 
nated  legal ,  or  equitable,  or  both;''  and  section  274, 
as  amended,  declares  that  the  judgment  in  the  action 
^^may  determine  the  ultimate  rights  of  the  parties 
on  each  side,  as  between  themselves,  and  it  may 
grant  to  the  defendant  any  affirmative  relief  to  which 
he  may  be  entitled'' 

Hoiff  ever  true,  therefore,  may  be  the  abstract  pro- 
position that  the  distinction  between  the  principle 
upon  which  relief  was  administered  in  equity,  and 
that  by  which  it  was  obtained  in  an  action  at  com* 
men  law  still  exists,  it  is  a  distinction,  which,  for  all 
practical  purposes  is  barren  of  results  in  its  applica- 
tion to  the  ordinary  remedies,  and  course  of  proce- 
dure in  a  civil  action,  no  matter  what  may  be  the 
nature  of  the  relief  sought.  While  these  principles, 
and  the  distinctions  on  which  they  proceed,  are  to  be 
carefully  studied,  and  traced  to  their  sources,  in  or- 
der to  a  thorough  and  accurate  comprehenbion  of 
the  precise  kind,  and  measure  of  relief  necessary 
for  the  pi:otection  of  the  right  claimed,  or  for  the  re- 
dress or  prevention  of  the  wrong  complained  of,  yet 
they  can  be  of  very  little  practical  utility  for  any 
purpose  of  application  to  the  mode  of  remedy  fur- 
nished by  the  civil  action  of  the  code.     So  far  as  the 
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pleadings  ai»d  ptrooeedingfi  in  these  aQtiqnaaorq  oon^ 
eerned,  the  code  has  evidentij.  desigcied,  (and  that 
design  is  more  apparent  fix)m  the  late  amefndMenFii 
above  noticed)  to  provide  an  unifbrm.  cfyttem,  and^to 
furnish  one  setiof  rules  to  govern  every  class  of  a^^ 
tions,  and  every  mode  of  relief  known  to  the  law.  ^ 

These  views  seem  to  be  directly  sanctioned  by 
the  Court  of  Appeals  in  the  case  of  Giles' vs.  LyonXl) 
in  which,  alluding  to  the  section  under  considexa* 
tion,  and  also  to  the  preamble  to  the  code, (2)  that 
Courts  per  Gardinsr  J.,  says:  *^  The  Legislature^  by 
the  section  above  quoted,  sought  to  aocomplidti  the 
object  indicated  in  the  preamble,  by  eiblisking  tk» 
formal  distinetion  behoeen  law.  and  equity.  They^ere 
to  be  blended,  and  formed  into  a  single  system^ 
which  should  combine  the  principles  peculiar  to^ach 
and  be  administered  thereafter,  through  the  same 
forms  and  under  the  same  appellation." 

Similar  views  of  the  question  were-  taken  by  Mu;. 
Justice  Parkee  even  before  the  amendments  to  the 
code  above  referred  to.  In  Getty  vs,  Hudson  Rive^ 
Railroad  Company ,(3)  on  a  motion  to  set  aside  ain 
amended  complaint  because  of  the  union  of  claims 
for  relief  both  legal  and  equitable,  he  says :  **  We 
have  certainly  made  but  little  progress  in  the  reform 
that  has  been  attempted  if  law  and  equity  can  now 
only  be  administered  in  separate  actions.     If  such 


«. 
■  .J 
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(1)  4  Corns.  Rep.  400. 

(2)  Thje  preamble  i0  aa  follows:  .         •  .   * 
'*  WhereAB,  it  is  expedient  that  the  present  forms  oC  actions  and  pleadings 

in  cases  at  common  law  should  be  abolished,  that  the  distinction  betwfien 
legal  and  eqnltable  remedtvs  rfiould  no  longer  continiie,  and  tbatan  unlfimti 
coarse  of  proceeding,  in  all  cases,  should  be  establiabed." 

(3)  6  H!ow.  Pr.  R.  269,  Special  Term. 
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is  held  to  be  the  present  rule  of  practice,  the  very 
object  of  having  law  and  equity  administered  in  the 
same  tribunal  and  in  the  same  forms  of  proceedings 
will  be  defeated.  It  was  formerly  considered  a  great 
evil  that  in  a  suit  at  law  the  plaintiff  could  be  turned 
out  of  court,  on  the  ground  that  his  relief  was  in 
chancery,  and  that  where  a  bill  was  filed  in  the 
court  of  chancery,  it  might  be  dismissed  on  the 
ground  that  the  complainant  had  an  ample  remedy 
at  law.  The  evil  is  still  just  as  great  as  it  was  for- 
merly, if  a  party  can  have  only  legal  or  equitable 
relief  in  the  same  action.  In  such  case  if  he  com- 
mences his  action  asking  for  equitable  relief,  as  for 
instance  a  specific  performance,  and  it  turns  out  that 
he  is  not  entitled  to  it,  but  only  to  legal  relief,  by 
way  of  damages,  he  might  perhaps,  if  such  strictness 
is  to  govern,  be  put  to  a  new  action  to  obtain  redress. 
This  certainly  ought  not  to  be ;  and  such  a  strictijiess 
is  hostile  to  the  whole  spirit  of  the  change  that  has 
been  made." 

These  views  seem  to  be  eiftirely  in  accordance 
with  those  of  the  Commissioners  of  the  code,  as  will 
appear  by  reference  to  their  remarks  explanatory  of 
the  nature  and  object  of  the  section  under  discussion. 
Their  design  undoubtedly  was  to  abolish  all  distinc- 
tian  between  equitable  and  legal  actions,  not  only 
as  to  the  form  of  pleadings,  but  even  as  to  the  en- 
tire mode  of  proceeding,  including  the  trial  and  judg- 
ment. In  respect  to  the  pleadings,  they  say :  "  We 
propose  to  reduce  the  system  of  pleading  to  one  of 
allegation  merely,  without  reference  to  discovery,  in 
the  mode  which  will  presently  be  suggested,  so  that 
the  same  form  of  allegation  may  be  adapted  to  cases 
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which  have  heretofore  been  distinguished  as  legal 
and  equitable."  And  in  abolishing  that  mode  of 
pleading  which  enabled  a  party  in  equity  to  obtain 
a  discovery  of  facts,  or  the  evidence  of  facts  in  aid 
of  a  prosecution  or  defence,  they  provided  another 
way  to  attain  precisely  the  same  thing.  This  brings 
us  to  a  consideration  of  another  branch  of  the  sub- 
ject. 

The  general  change  effected  by  the  code  in  the 
pleadings  in  actions,  which  heretofore  would  have 
been  actions  at  law  consists  mainly  in  the  abolition 
of  forms,  technicalities,  and  fictions.  It  is  sufiSicient 
if  the  pleadings  are  good  in  sw- stance^  without  regard 
to  technical  omissions  or  defects;  and  instead  of 
those  fictions  which  the  common  law  permitted,  a 
statement  of  the  facts  constituting  the  cause  of  action 
is  now  in  all  cases  required.  Under  these  restric- 
tions the  simple  logical  mode  of  statement  used  by 
the  pleader  in  the  old  common  law  declarations  and 
pleas,  without  regard  to  form,  will,  be  in  most  cases, 
sufBicient;  and  so  the  rule  is  understood  and  has 
been  held  to  be  under  the  code.  In  the  mode  of 
pleading  in  that  class  of  cases  which  heretofore 
would  have  been  of  equitable  cognizance,  a  more  ex- 
tensive change  has  been  effected.  Every  pleading 
is  now  merely  a  statement  of  facts.  We  have  on  a 
previous  page(l)  seen  what  the  old  chancery  bill 
was.  Besides  the  stating  part  which  set  forth  the 
facts  constituting  the  plaintiff's  cause  of  action  or 
ground  of  relief,  the  body  of  the  bill  usually  con- 
tained also  the  charging  part  setting  forth  various 

.     ■       ■  '  ■  I  ■     ■        ■■■      ..-  ■»■     »  .         I  .1  i  I      .  I         ■■     I  I  ■     ■     .^  .     .       .I..!. 

(1)  Ante  pages  87,  88 
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collateral  facts  and  circumstances  as  pretences  on 
the  part  of  the  defendant,  and  which  the  defendant 
was  called  upon  to  meet  and  avoid  in  his  answer; 
and  also  the  interrogating  part,  setting  forth  specifi 
cally  such  questions  as  he  desired  the  defendant  spe- 
cifically to  answer,  and  that  too  in  every  variety  of 
form  so  as  to  leave  him  no  ^^  loop  hole  to  escape  upon 
a  negative  pregnant."*  All  this  is  done  away  with 
by  the  code.  The  pleading  can  no  longer  be  used 
in  any  form  as  an  examination.  The  defendant 
may  be  called  upon  to  answer  to  the  facts  constitu- 
ting the  plaintiff's  cause  of  action  set  forth  in  his 
complaint,  but  not  to  furnish,  by  his  answer,  evi- 
dence going  to  establish  those  facts.  If  the  plaintiff 
desire  to  avail  himself  of  such  evidence,  he  can  pur- 
sue the  course  provided  in  the  code  of  summoning 
his  adversary  as  a  witness  upon  the  trial.  The 
whole  system,  as  the  commissioners  remark,  is  reduced 
to  one  of  allegation  merely.  Indeed  very  little  is 
left  of  the  old  chancery  bill,  which  can  be  useful  or 
proper  under  the  new  system,  except  simply  the 
stating  part  which,  as  will  be  hei^after  shown,(l)  is 
entirely  analogous  to  the  statement  of  the  defend* 
ant's  canse  of  action  in  the  old  common  law  declarsr 
tion.  The  charging  part,  the  interrogating  part,  and 
the  jurisdidion  clause  are  alike  swept  away.  This 
important  principle  it  will  be  useful  to  bear  in  mind 
as  it  furnishes  the  key  to  the  whole  theory  of  uni' 
formity  in  the  pleadings  in  all  civil  actions,  which 
the  code  has  undertaken  to  introduce.  This  im- 
portant idea  is  very  clearly  and*  accurately  developed 

(1)  S«6  next  ■ection  of  this  chapter. 
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in  a  recent  decision  by  Mr.  Justice  Harris  at  the 
Niagara  Special  Term.(l)  The  complaint  after  set- 
ting fort  1  the  allegations  of  the  plaintiff  which  con- 
stituted his  cause  of  action,  went  on  to  allege  a  va- 
riety of  pretences,  and  charges,  in  the  usual  form  of 
a  bill  in  equity.  The  court,  in  granting  a  motion  to 
strike  out  these  allegations,  remarked :  ''We  have 
in  this  extract  a  very  fair  spetiimen  of  the  system  of 
pretence  and  charge  which  prevailed  so  extensively  in 
chancery  pleading.  The  replication  being  general, 
the  plaintiff  undertook  to  anticipate  in  his  bill  the 
matters  which  might  be  brought  forward  in  the  an- 
swer, by  way  of  defence.  These  he  set  forth  as  pre- 
tences on  the  part  of  the  defendant,  and  as  a  kind 
of  replication  in  advance,  and  to  meet  and  avoid 
such  matters,  if  they  should  be  set  up  in  the  answer, 
he  proceeded  to  allege,  in  the  form  of  charges,  certain 
other  matters,  such  charges  the  defendant  was  re- 
quired to  answer,  and  thus  the  plaintiff  obtained  the 
benefit  of  an  examination  of  the  defendant  upon  all 
the  matters  embraced  in  the  charging  part  of  the 
bill.  I  need  scarcely  say  that  nothing  of  this  kind 
is  allowable  under  the  code.  Although  it  has  been 
strenuously  contended  that  the  principles  of  equity 
pleading  are  still  retained,  yet  certainly,  so  far  as  it 
relates  to  pretences  and  charges,  they  are  no  longer 
allowable.  The  plaintiff  is  to  state  the  facts  which 
constitute  his  cause  of  action,  and  nothing  more.  If 
the  defendant  should,  as  the  plaintiff  anticipates,  set 
up  by  way  of  defence,  the  matters  which  he  has 
sought  to  controvert  or  avoid,  in  advance,  the  pro* 


(1)  Clark  Ts.  Harwood  and  others,  8  How.  Pr.  R.  479. 
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visions  of  the  168th  section  of  the  code,  allow  him 
to  controvert  such  matters  of  defence,  in  any  way  he 
can,  without  any  allegations  for  that  purpose,  in  any 
pleading.  Thus  the  system  of  pleading,  in  this  res- 
pect at  least  is  ^simplified,'  The  pleader  by  whom  this 
complaint  was  drawn,  has  lost  sight  of  this  change  in 
the  mode  of  pleading.  He  has  made  what  would 
have  been  a  good  specimen  of  a  bill  in  chancery. 
But,  as  a  pleading  under  the  code,  his  pretences  and 
charges  are  irrelevant." 

These  important  and  fundamental  changes,  the 
abolition  of  forms  of  action,  the  introduction  of  a  sys- 
tem of  uniformity  in  all  pleadings  whether  of  legal 
or  equitable  causes  of  action,  and  the  reduction  of 
that  system  to  one  of  simple  allegation  without  refer- 
ence to  discovery,  or  the  examination  of  the  defend- 
ant, are  the  basis  of  the  new  system  introduced  by 
the  code.  The  commissioners,  indeed,  seem  to  have 
contemplated  not  only  an  uniformity  of  pleading,  but 
an  uniformity  of  practice  throughout,and  down  to  the 
close  of  the  action.  "  It  is  a  leading  feature,"  they 
say  ^^of  our  proposed  plan  to  require,  in  all  cases,  a 
judgment  adapted  to  the  established  rights  oj  the  parties ; 
and  we  can  see  no  difficulty  in  incorporating  into  it, 
as  a  portion  of  an  uniform  system  of  practice,  a  form 
of  execution  which  shall  adapt  itself  to  the  judg- 
ment." (1) 

It  should  be  remarked  in  conclusion  of  this  sub- 
ject, that  while  the  code  thus  recognizes  an  unifor- 
mity of  pleading  in  all  actions,  and  permits  legal 
and  equitable  claims  and  demands  for  relief  to  be 

(1)  See  notei  of  Commiirioiiers  of  the  code. 
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united  in  the  same  complaint,  yet  it  has  been  held^ 
it  is  thought  upon  sound  principles,  that  inconsistent 
claims  for  relief  cannot  be  so  joined.  Thus  in  Lin-r 
den  V.  Hepburn,  (1)  above  cited,  the  decision  is  placed 
upon  the  express  ground  that  the  relief  asked,  name* 
ly ,  a  forfeiture  of  the  lease  for  breach  of  conditions^ 
and  an  injunction  to  restrain  defendant  from  viola- 
ting  these  conditions,  is  inconsistent,  and  the  decision 
is  placed  expressly  on  that  ground^  for  it  is  held  in 
the  same  case  that,  although  the  'inherent  difference 
between  legal  and  equitable  relief,"  is' not  changed 
by  the  Code,  yet  that  the  proper  relief,  whether  le* 
gal  or  equitable,  will  be  udministered  in  the  same 
form  of  action.  "  In  some  cases,"  says  tbc  courts 
"  alternative,  relief;  may  be  prayed,  ^and  relief  be 
^rantctd^  in  biiiS  or ?<>be:  other  f<jirm,m  whichr  eased  an 
a0tieiit(Ekt(l«^  wAe'neeesBWy  fo^fbretoatt^  thie  ond 
fornj,  *nd  4^  bill  in\^uity.  tareaofa  the  oiBher*  A  suit 
fpp  sp^qi^c  p^formaa&e^ia  one iof  thai odest)ri]^ti6m 
But  r  we  thinfe.  i^emsistmt  ^reU^f  cen  jbe  nd  iwforife  askM 
now,  than  it  <Soultl-under  the  old  system."  . 
.:  IThe^rel^  li^iddowBin  Getty  v.  Wi^e  Jpttdsote  Ri^^ 
Jlapai!(;md"€!»^^  dbi^|.tn)t  difibr:^  \% 

reU^f  which  mtajr*  be  united  in  the  same  ai^tio^  ar^ 

i)ip}}r( tiu2i»e^^^^  imm^i^    ^;^ki^^4^ . 

decision  in  Linden  v.  Hepburn  is  cited  \^{i|<l^'£^^ 
batioiiiH  ft^e0pii)loit:deU|v^€leiii^^^^^  the 

rule  intended  to>e  laid  ddwn  i»  ixkanifestly  the  satne^ 
The  amendment  ^.  the  code,  passed  subsequent  to 
these  cases,  which  enables  tib®  plaintiff  to  ^Vunite  in 


^•m.^ 


(1)  8  Sand.  668.  a  v  ,:    v-  • :;: .   :^;  :  \.  Ot  • 


•  i  < 


gBC.  m.]  GENERAL  (GANGES  EfnCTBd  B¥  THE  CODE.       55 

Hke  mme  complaix^tfiev^ralcau^s  of  action,  whether 
they  be  such  as  have  been  heretofore  denominated 
legal  or  equitable,  or  bothy  where  they  all  rise  out  of 

I.  The  same  transaction  or  transactions  connected 
with  the  same  subject  of  action/'  &c.,  does  not,  it  is 
conceived,  change  this  rule;  but  while  it  allows  the 
^  party  to  seek  legal,  or  equitable  relief,  or  both,  in  the 
same  action,  it  does  not  permit  him  to  seek,  or  allow 
the  court  to  give  judgment  for  two  or  more  distinct 
kinds  of  relief  that  ajre  inconsistent  with,  or  repug- 
nant to  each  other.  Indeed  this  has  been  expressly 
held  since  the  amendment,  in  a  case  at  special  term  (1 ) 
wherein  the  plaintiff  sought  to  unite  a  claim  for 
the  recovery  of  real  estate,  with  a  claim  for  damages 
for  obstructing  him  in  the  use  of  it  to  a  greater  ex* 
tent  than  the  defendant  was  authorized  by  his  lease, 
and  for  interfering  with  the  plaintifiTs  right  of  way 
over  it.  The  amendment  of  the  Code  referred  to, 
it  was  held,  had  reference  only  to  the  union  of  such 
causes  of  action  as  are  consistent  with  each  other, 
not  of  such  as  are  contradictory.  There  is  a  dis- 
crepancy in  such  union  which  is  contrary*  to  the 
rules  of  good  pleading,  and,  in  the  opinion  of  the 
court,  not  authorized  by  the  code. 

From  these  various  decisions,  and  the  sections 
above  quoted,  the  following  propositions  in  respect 
to  the  general  changes  effected  by  the  Code  in  plead- 
ing in  civil  actions,  may  be  laid  down  : — 

That  while  the  inherent  difference  between  legal 
and  equitable  relief  remains  unchanged  by  the  Code, 
the  remedy  in  botii  classes  of  cases  is  the  same. 


(1)  Smith  T.  Hallocky  8  How.  Pr.  R.  75,  per  S.  B.  Strong,  J. 
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There  is  no  such  thing  as  an  action  at  law,  as  dis- 
tinguished from  a  suit  or  proceeding  in  equity.  The 
jurisdiction  is  merged  in  the  same  tribunal. 

The  Code  provides  an  uniform  system  of  pleading, 
and  but  one  form  of  action. 

Legal  and  equitable  relief  may  be  sought  in  the 
same  action,  and  may  be  claimed  in  the  alternative, 
and  the  court  will  grant  such  judgment  as  the  party 
may  show  himself  entitled  to  from  the  facts  estab- 
lished, whether  compensatory  in  damages)  or  for 
specific  relief,  or  both. 

But  if  both  species  of  relief  are  claimed,  they 
must  not  be  repugnant  to,  or  inconsistent  with,  each 
other,  but  must  be  such  as  may  be  embraced  in  the 
same  judgment,  as  a  claim  for  damages  for  breach 
of  a  contract,  or  an  injury  to  property,  with  a  claim 
for  a  specific  performance  of  the  same  contract,  or 
specific  relief  in  respect  to  the  injury  complained  of. 

The  forms  of  action  are  abolished,  but  their  sub- 
stance  and  the  principles  which  govern  them  are 
preserved. 

As  to  the  manner  of  stating  the  facts  in  a  plead- 
ing, and  whether  a  different  mode  of  "  allegation" 
is  allowable  according  to  the  different  species  of  re- 
lief sought :  That  is,  whether  a  party  is  to  be  held 
to  the  same  strictness  of  statement  in  setting  out  his 
facts  for  specific  relief,  as  for  an  injunction,  a  specific 
performance  and  the  like,  that  he  would  be  on  a 
claim  merely  for  compensation  in  damages,  these  are 
questions  upon  which  it  must  be  confessed  the  deci- 
sions are  not  entirely  uniform.  As  this  subject,  how- 
ever, will  be  more  fully  considered  when  we  come  to 
speak  of  the  particular  pleadings  in  an  action,  it  will 
be  unnecessary  further  to  discuss  it  here. 
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SECTION  IV. 

OF    THE     BULES    TO     DETEBMINE     THE     SUFFICIENGT    OF 

THE  PLEADINGS. 

Under  the  old  system  this  was  one  of  the  most 
important  branches  of  the  subject  of  pleadings.  At 
common  law  a  system  of  rules  was  applicable  to 
every  description  of  pleading  in  courts  of  law ;  many 
of  them  highly  artificial  and  technical.  The  subject, 
in  all  its  bearings,  formed  one  of  the  most  difficult 
and  abstruse  branches  of  the  study  of  law.  The 
books  are  full  of  the  subtlest  distinctions,  and  the 
most  curious  refinements  of  logic,  in  the  application 
of  these  artificial  rules  to  the  science  of  pleading. 
Many  of  them,  indeed,  perhaps  most  of  them,  are 
based  upon  reason  and  sound  sense,  and  have  their 
foundation  in  the  very  nature  of  legal  remedies. 
But,  on  Ihe  other  hand,  many  of  them  are  the  merest 
refinement  of  technicality,  dealing  with  ficjtions, 
rather  than  truth,  applicable  to  the  form,  and  not  to 
the  substance  of  the  pleading.  Under  the  application 
of  these  rules  the  science  of  pleading  became  an 
abstruse,  artificial,  and  formal  science.  Books  and 
treatises  innumerable  were  written  to  explain  and 
illustrate  it ;  and  although  the  Legislature,  from  time 
to  time,  made  several  important  modifications  tending 
to  simplify  the  pleadings  in  actions  at  law,  yet,  down 
to  the  time  of  the  adoption  of  the  Code,  it  may  be 
stated,  that  form,  and  not  substance,  was  the 
distinguishing  feature  of  the  system. 
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A  different  system  of  pleadings  grew  up  in  the 
Courts  of  Equity,  regulated,  by  different  principles, 
and  governed  by  different  rules,  but  at  the  same 
time,  ruleSy  which  if  less  subtle  and  technical,  were 
no  less  formal,  precise  and  unbending. 

It  is  the  object  of  this  section  to  ascertain  what 
part,  if  any,  of  these  rules  are  still  remaining ;  what 
are  their  force  and  effect ;  and  what  their  applica- 
bility to  our  present  system,  and  how  under  that 
system  is  the  sufficiency  of  the  pleadings  to  be 
determined  and  ascertained. 

The  Commissioners  of  the  Code,  in  their  explana- 
tory remarks,  say,  that  the  change  in  the  mode  of 
pleading  is  the  key  of  the  reform  proposed  by  the 
Code.  Without  it,  they  should  despair  of  any 
substantial  and  permanent  improvement  in  modes 
of  legal  controversy.(l) 

Accordingly,  in  the  section  submitted  by  them 
and  adopted  by  the  Legislature,  they  abolished 
entirely  all  forms  of  pleading,  legal  and  equitable, 
then  existing,  and  at  one  blow  overturned  the  whole 
system  of  pleading,  as  then  understood  and  practised 
in  the  Courts  of  Law  and  Equity. 

The  section  is  as  follows : 

''All  the  forms  of  pleading,  heretofore  existing,  are 
abolished  ;  and  hereafter  the  forms  of  pleading  in  Civil 
Actions,  and  the  rules  by  which  the  sufiSciency  of  the  pleadings 
is  to  be  determined,  shall  be  those  which  are  prescribed  in 
this  act."(2) 

In  the  amendments  made  at  the  next  session  of 
the  Legislature,  1849,  this  section  was  modified  as 

follows : 

'——^^-'■^—^— —       ,  - 

(1)  First  Report  of  Ck>m.  p.  187.  (2)  Am.  Code,  §  140. 


SEC.  IV.]       RULES  TO  DBTSRMINB  8UFFICIENC7.  59 

*'  All  the  forma  of  pleading  heretofore  eziBting,  incanvistent 
toith  the  proviMons  of  this  act,  are  abolished  ;  and  hereafter, 
the  forms  of  pleadings  in  civil  actions  in  Courts  of  Record, 
and  the  rules  by  which  the  sufficiency  of  the  pleadings  is  to  be 
determined,  are  modifipd  as  prescribed  by  this  act."  • 

The  Legislature  of  1852  restored  the  section 
substantially  as  it  originally  stood,  by  striking  out 
the  words  above,  in  Italics,  and  inserting  the  word 
"  those"  in  place  of  the  words  "  modified  as." 

Under  this  section  of  the  Code,  as  it  originally 
stood,  and  as  amended,  a  variety  of  decisions  have 
been  made,  which  will  be  briefly  noticed.  In  the 
first  place,  however,  it  may  be  well  to  inquire 
generally  the  object  and  effect  of  the  amendments  to 
the  section  under  consideration,  made  by  the 
Legislature  as  above  noticed. 

In  the  section  as  originally  passed,  d\\  forms  of 
pleading  were  abolished,  and  the  rules  by  which  the 
sufl&ciency  of  the  pleadings  were  to  be  determined, 
were  declared  to  be  those  prescribed  by  the  Code. 
The  design  of  the  amendment  of  the  Legislature  of 
1849,  seems  to  have  been  to  limit  the  operation  of 
this  section ;  and  instead  of  a  general  annihilation 
of  all  forms  and  precedents,  and  a  repudiation  of  all 
former  rules  of  pleading,  to  retain  so  many  of  those 
settled  rules  and  principles  as  did  not  conflict  with 
the  Code.  The  rules  to  test  the  sufficiency  of 
pleading  were  declared  to  be^  modified  as  prescribed 
by  the  act.  Only  such  forms  of  pleading  as  were 
inconsistent  with  the  provisiQUs  of  the  act  were  declared 
abolished.  The  language  of  the  section,  as  thus 
amended,  is  too  plain  for  misconstruction.  It  left 
the  whole  of  the  old  theory  and  science  of  pleading, 
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not  repugnant  to  the  Code,  in  existence ;  and  made 
the  well  settled  rules  and  established  principles  of 
pleading  applicable  in  substance,  without  regard  to 
form,  to  the  new  theory  established  by  the  Code. 
But  the  practical  question  which  now  arises  is; — ^Did 
the  Legislature,  by  repealing  this  amendment,  and 
restoring  the  section  to  where  it  originally  stood, 
mean  to  establish  a  contrary  rule  ?  In  other  words, 
did  it  mean  to  declare  that  no  form  of  pleadings 
which  had  heretofore  been  in  use,  should  be  here- 
after used  or  deemed  sufficient,  and  that  no  rvle  oj 
pleading  should  be  deemed  applicable  to  the  new 
system  ? 

It  would  seem,  from  a  careful  consideration  of 
this  section,  that  such  could  not  have  been  the 
intention  of  the  Legislature.  Indeed,  if  we  descend 
to  a  verbal  criticism,  it  may  be  said  that  the 
amendment  of  1849  did  not  essentially  change  the 
meaning  of  the  section  from  what  it  was  before. 
The  original  section  simply  abolished  the  forms  of 
pleading,  and  the  amendment  added,  ^^  inconsistent 
with  the  provisions  of  this  act."  Now,  the  Code 
throughout  clearly  and  manifestly  abolishes  every 
thing  like  form  in  pleadings,  independent  of  the 
section  under  consideration.  All  mere  "  forms"  of 
pleadings  are  inconsistent  with  the  act,  and  in  that 
sense  there  was  no  necessity  to  limit  it.  The 
original  section  (and  as  it  now  stands,)  cannot 
certainly  mean  that  if  a  plaintiff  chooses  to  state  his 
case  in  the  simple  form  allowed  by  the  old  system  of 
pleadings  in  an  action  for  assault  to  the  person,  or 
trespass  for  carrying  away  goods,  that  for  that  reason 
alone  the  pleading  is  bad  and  may  be  demurred  to 
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for  insufBciency.  Indeed,  the  contrary  of  this  has 
been  repeatedly  held,  both  before  and  since  the 
amendments.  Thus,  in  Howard  vs.  Tiffany,(l)  in 
the  New  York  Superior  Court,  Justice  Sandford 
considers  it  sufficient,  in  actions  for  the  recovery  of 
money  or  real  property,  or  the  possession  of  personal 
property,  to  state  the  focts  constituting  the  cause  of 
action  substantially  as  they  were  formerly  stated  in 
a  declaration.  So  in  the  case  of  Houghton  vs. 
Townsend  and  others,(2)  which  was  a  decision  at 
the  Creneral  Term,  Justice  Marvin  remarks: — 
"  I  do  not  understand  that  the  mode  of  stating  the 
facts  which  constitute  the  cause  of  action,  has  been 
essentially  changed  or  modified  by  the  Code ;  and 
I  have  supposed  that  the  old  precedents,  stating  the 
facts  constituting  the  cause  of  action,  might  be,  as  a 
general  rule,  safely  followed,  avoiding  the  mere 
conclusions  of  law,  or  statements  of  evidence.*' 
Similar  views  are  expressed  by  Justice  Selden, 
in  his  ably  reasoned  opinion  in  the  case  of  Dows  vs. 
Hotchkiss,(3)  wherein  he  comes  to  the  conclusion, 
that  to  aver  the  legal  fact  of  indebtedness,  without 
an  additional  averment  of  a  promise  to  pay,  is 
sufficient  to  sustain  an  action  upon  an  account ;  and 
that  the  old  common  count  in  debt,  and  not  indebi- 
tatus assumpsit^  would  be  the  proper  form  of  a 
complaint  in  such  an  action  under  the  Code.(4) 
"  No  one  will  deny,"  he  says,  "  that  the  law  as  it  has 


(1)  8  Sand.  696.  (2)  8  How.  Pr.  R.  447. 

(8)  10  Leg.  Obs.  281  ;  cited  also  in  Voorhies'  Code,  note  to  section  140. 

(4)  The  question  as  to  how  far  the  common  counts  in  assumpsit  may  be 
properly  used  in  actions  under  the  Code,  will  be  considered  more  at  length 
hereafter.    See  post.  chap,  iv,  sec.  2. 
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heretofore  existed  is,  so  far  as  the  Code  is  concerned, 
still  in  force,  except  as  it  has  been  changed  by  its 
enactments,  either  expressly  or  by  necessary 
implication." 

It  results,  then,  from  this,  that  the  first  clause  of 
the  section,  as  it  now  stands,  is  nothing  more  than 
an  abolition  of  the  forms  of  pleading,  doing  away 
with  the  necessity  of  any  technical  or  fictitious 
statements,  and  leaving  the  party  to  adopt  such  a 
mode  of  allegation  as  may  be  adapted  to  his  cause  of 
action,  whether  that  mode  be  logically  such  as  the 
old  system  established  or  not. 

The  same  may  be  remarked  in  respect  to  the 
second  clause  of  the  section*  It  cannot  be  said  that 
the  Legislature  meant  to  abrogate  all  rules  to  test 
the  sufficiency  of  pleadings  except  those  prescribed 
in  the  act.  The  act  itself  does  not  pretend  to 
furnish  rules  to  determine  in  all  cases  what  shall  be 
a  sufficient  "  statement  of  the  fafts  constituting  a 
cause  of  action  or  defence."  This  must  still  rest 
upon  those  well  established  general  rules  and 
principles  of  pleading  which  existed  at  common  law, 
and  are  precisely  as  applicable  to  the  new  system  of 
pleading  under  the  Code,  (except  where  modified 
and  abrogated  in  terms,)  as  are  the  settled  and  es- 
tablished common  law  principles  which  govern 
estates  applicable  to  that  subject,  except  where  in 
terms  modified  by  the  revised  statutes.(l) 

If  any  other  doctrine  than  this  were  established, 
it  would  lead  to  endless  contradiction  and  confusion. 


(1)  Knowles  vs.  Gee,  8  Barb.  S.  C  R.  800.    Fry  vs.  Bennett,  1  C  R. 
N.  S.  240,  260. 
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Thus,  for  example,  it  is  laid  down  as  a  general  rule 
of  pleading  under  the  old  system,  that  it  is  not 
necessary  to  allege  what  the  law  will  presume  ;(1) 
as  in  an  action  for  slander  imputing  theft,  the 
plaintiff  need  not  aver  that  he  is  not  a  thief,  because 
the  law  presumes  his  innocence  till  the  contrary  be 
proved.  It  will  not  certainly  be  pretended  that  the 
Code,  in  abolishing  the  old  rules  of  pleading,  has 
made  it  necessary  in  such  an  action  for  the  plaintiff 
to  aver  that  he  is  not  a  thief.  So,  too,  it  was  not 
necessary  to  allege  matters  of  which  the  Court  ex 
officio  takes  notice,  as  for  example,  to  set  forth  a 
public  statute;  nor  to  allege  circumstances  necessarily 
implied ;  as  if  the  plaintiff  plead  that  he  is  heir  to 
A,  to  allege  that  A  is  dead.(2)  The  abolition  of 
forms  of  actions  and  rules  of  pleading,  does  not 
affect  these  general  principles  of  the  common  law, 
and,  although  the  Code  prescribes  nothing  in  their 
place,  they  ar#  manifestly,  from  necessity,  as 
applicable  to  pleadings  now  as  formerly.  The 
conclusion  at  which  we  arrive  is,  that  the  late 
amendment  of  this  section,  by  the  Legislature, 
restoring  it  to  where  it  originally  stood,  has  not 
essentially  altered  its  signification  from  what  it  was 
made  by  the  amendment  of  1849. 

The  adjudged  cases  upon  this  section  of  the  Code 
seem  to  be  entirely  in  accordance  with  this  view  of 
the  question.  I  have  already  alluded  to  some  of 
these  cases ;  and  two  or  three  others  may  be  here 
properly  noticed.  In  Boyce  vs.  Brown,(3)  decided 
at  a  General  Term  in  the  4th  district,  the  pleadings 

(1)  Steph.  on  PI.  868.        (2)  Steph.  on  PI.  868.  2  Sand.  806. 
(8)  7  B*rb.  S.  C.  R.  81. 
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were  under  the  original  Code.  The  court,  in  that 
case,  recognizes  not  only  the  old  definitions  of 
pleading,  but  the  pre-existing  rules,  except  where 
abrogated  in  terms  by  the  Code.  Justice  Hand,  in 
delivering  the  opinion  of  the  court  in  that  case,  says: 
"  The  forms  before  in  use  are  not,  in  some  respects, 
^  legal  forms,'  particularly  as  .to  the  classification  of 
actions;  but  the  manner  of  stating  the  claim  or 
defence,  as  required  by  the  Code,  with  this 
exception,  and  that  of  certain  formal  parts,  still 
remains;  and  in  other  respects  I  have  not  been 
able  to  discover  that  any  great  change  has  been 
made  in  the  substance  of  pleading.  The  pleader 
may  use  his  own  language,  but  the  necessary  matter 
must  be  there,  and  be  stated  in  an  intelligible  and 
issuable  form,  capable  of  trial.  Facts  must  still  be 
set  forth  according  to  their  legal  ejQfect  and  operation, 
and  not  the  mere  evidence  of  those  facts,  nor 
arguments,  nor  inferences,  nor  mat^r  of  law  only.*' 
In  the  same  opinion,  the  court  also  recognizes  the 
existence  and  applicability  to  the  present  system  of 
those  well  settled  rules,  that  pleadings  should  not 
be  hypothetical,  nor  argumentative,  nor  in  the 
alternative,  nor  destitute  of  truth  and  certainty. 

In  the  case  of  the  Rochester  City  Bank  vs.  Suydam 
and  others,(l)  Justice  Selden  lays  down  the  rule 
still  more  definitely,  and  holds  expressly  that  all 
pre-existing  rules  of  pleading,  both  at  law  and  in 
equity,  which  are  not  expressly  abrogated  by  the 
Code,  and  which  can  properly  be  made  applicable 
to  the  new  system  of  pleadings,  are  still  in  force.(2) 

(1)  6  How.  p.  R.  216. 

(2)  See  also  opinion  of  same  Jastice  in  Enowles  vs.  Gee,  8  Barb.  S.  C. 
R.  800.    And  see  McMaster  vs.  Booth,  4  How.  Pr.  R.  427. 
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This  was  a  case  in  which  the  plaintijQf  claimed,  what 
under  the  old  system  would  have  been,  equitable 
relief,  to  wit,  to  reach  certain  securities  in  the 
hands  of  the  defendant,  and  to  be  subrogated  to  his 
rights  in  respect  to  them.  In  testing  the  sufficiency 
of  the  pleadings  in  that  case,  the  court  applied  the 
rules  which  governed  equity  pleadings,  and  refused 
to  strike  out  certain  statements  alleged  to  be 
redundant,  on  the  ground  that  they  embraced 
matter  of  evidence  merely.  This  is,  doubtless, 
going  farther  than  the  majority  of  the  judges  have 
yet  gone,  and,  indeed,  the  same  learned  Justice,  in 
a  later  case,(l)  seems  to  have  modified  his  opinion 
in  one  respect,  namely;  That  mere  matters  of 
evidence  cannot  be  inserted  even  in  a  complaint 
claiming  purely  equitable  relief,  although  the  rules 
to  determine  the  sufficiency  of  the  pleading  in  these 
cases,  in  all  other  respects  not  inconsist'Cnt  with  the 
express  provisions  of  the  Code,  were  still  the  old 
rules  of  equity  pleading. 

The  true  rule  is  undoubtedly  expressed  by  the 
same  Justice,  in  the  more  recent  case  of  Dows  vs. 
Hotchkiss,  above  alluded  to.  Reasoning  from  the 
proposition  that  the  Code  has  not  attempted  to 
prescribe  what  shall  constitute  a  cause  of  action, 
and  therefore  that  any  facts  which  would  have 
sustained  an  action  before  the  Code,  will  do  so  tiow, 
he  lays  down  this  comprehensive,  and  it  is  thought, 
entirely  accurate,  general  principle :  "  To  determine, 
therefore,  whether  a  complaint  contains  sufficient 
facts  or  not,  we  have  to  look  at  the  rules  established 


(1)  Wooden  ys  Waffle,  6  How.  146,  Monroe  Special  Term,  Oct.,  1861. 
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prior  to  the  Code.  If  it  contains  all  that  was 
required  by  those  rules,  it  is  good ;  if  it  falls  short, 
it  is  bad.  The  only  change  in  this  respect  is  this : 
At  common  law,  averments  were  sometimes  required 
to  sustain  the  action  in  the  particular  form  in  which 
it  was  brought,  which  would  otherwise  have  been 
unnecessary.  Assumpsit,  for  instance,  would  not 
lie  without  the  averment  of  an  undertaking  or 
promise,  although  all  the  facts,  necessary  to  show 
the  existence  of  the  debt,  were  set  forth.  The 
Code  has  changed  this,  so  that  now  a  complaint  is 
good,  if  it  contain  facts  sufficient  to  have  sustained 
an  action  before  in  any  form.  The  application  of 
the  principle  to  the  particular  case  under  discussion 
was  this:  That  an  implied  promise  in  an  action  on 
an  account,  under  the  Code,  was  neither  a  necessary 
nor  a  proper  allegation.  It  was,  under  the  old 
system,  a  pure  fiction — ^a  mere  implication  of  law — 
not  necessary  to  be  proved,  and  only  necessary  to 
determine  the  form  of  the  action.  A  simple 
allegation  of  the  fact  of  indebtedness,  as  set  forth  in 
the  old  common  count  in  debt,  would  have  been 
8ufficient.(l)  To  the  same  effect  is  the  language  of 
the  New  York  Superior  Court,  by  Duer,  J ,  in  Fry 
vs.  Bennett(2):  "The  rules  for  determining  the 
sufficiency  of  pleadings  to  which  the  Code  refers,  and 
which,  except  as  modified,  it  has  been  frequently 
and  very  properly  decided  that  it  retains,  are 
manifestly  rules  of  pleading,  and  not  of  law."     And 


(1)  See  this  subject  farther  considered,  under  the  head  of  *' Common 
Counts,"  post,  chap.  iv.  sec.  2. 

(2)  6  Sand.  64.    1  G  &  ^   S.  249. 
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again:  '^The  Code,  in  abolishing  a  division  of 
actions  that  was  in  a  measure  merely  arbitrary,  and 
all  forms  of  pleading  inconsistent  with  its  own 
provisions,  has  been  careful  not  to  abolish  those 
rules 'of  a  sound  logic,  by  which  the  sufficiency  of 
pleadings  is  to  be  determined.  Rules  which  were 
purely  technical,  and  had  a  reference  solely  to  the 
particular  form  of  the  action  in  which  they  were 
applied,  are  doubtless  abolished;  but  those  which, 
having  their  foundation  in  reason  and  good  sense, 
are  an  important  aid  in  the  investigation  of  truth, 
and  manifestly  tend  to  the  furtherance  of  justice, 
retain  all  their  original  force  and  authority.*' 

The  conclusion  at  which  we  arrive  on  this  point, 
cannot  be  more  clearly  or  better  expressed  than  in 
the  language  of  a  late  decision  by  Justice  Habri8(1)  : 
"  The  principles  of  pleadings,  whatever  the  system, 
are  always  the  same.  Its  office  is  to  present  the 
cause  of  action  on  one  side,  and  a  defence  on  the 
other.  This  is  not  less  true  under  our  present 
system,  than  under  the  former.  Names  are  changed 
— ^useless  forms  and  technical  rules  are  abolished — 
but  the  principles  remain  unchanged J\2) 

Are  the  same  rules  applicable  in  pleading  a  cause  of 
action  or  defence  which  is  purely  legale  and  one  which 
heretofore  would  have  been  classed  as  equitable? 

This  question  has  assumed  some  importance  from 
its  frequent  discussion,  and  also  from  an  apparent 
conflict  of  decisions  in  respect  to  it.  Mr.  Justice 
Selden,  in  the  cases  above  cited,  holds  the  negative 


(1)  BaddlDgton  Tt.  Dayfi,  6  How.  Pr.  B.  402. 

(2)  And  iea  poit,  ohap.  Till.  see.  t. 
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of  the  question. (1)  The  views  expressed  by  him  in 
these  cases  seem,  in  the  main,  to  accord  with  the 
principle  recognized  in  the  cases  (referred  to  in  the 
preceding  section)  of  Linden  vs.  Hepburn,(2J  and 
Howard  vs.  Tij6Feny,(3)  in  the  Superior  Court  of 
New  York — particularly  the  latter  case.  A  similar 
doctrine  seems  to  be  countenanced  in  a  decision  of 
the  Supreme  Court  of  the  1st  district,  at  General 
Term,  in  the  case  of  Coit  vs.  Coit.(4)  Mitchell, 
Justice,  in  that  case,  says :  **  The  code  expressly 
declares  that  it  is  expedient  that  the  present  forms 
of  action  and  pleadings  in  cases  at  common  law  should 
be  abolished,  but  uses  no  such  language  as  to  forms 
of  action  and  pleadings  in  equity  (see  recital  at 
beginning  of  Code).(5)  Section  140  only  abolishes 
the  forms  of  pleading  heretofore  existing,  so  far  as 
they  are  inconsistent  with  the  Code,  and  modifies 
the  forms  of  pleading  as  prescribed  by  that  act.  So 
far  therefore  as  the  equity  form  of  pleading  is  not 
inconsistent  with  the  Code,  it  does  not  seem  to  be 
repealed.  Section  469  abrogates  the  former  rules 
and  practice  of  the  Courts  so  far  as  they  are 
inconsistent  with  that  act ;  but  expressly  provides 
that  where  they  are  consistent  with  the  act,  they 
shall  continue  in  force,  subject  to  the  power  of  the 
courts  to  relaXy  modify^  or  alter  the  same.^*  Mr.  Jus- 
tice Bakculo,  in  Le  Roy  vs.  Marshall  and  others(6) 
strenuously  contends  for  the  same  rule,  basing  it 


(1)  See  ante,  pages  58  and  59.  (2)  3  Sand.  668. 

(8)  8  Sand.  6»5.  W  6  How.Pr.  R.  58. 

(5)  But  it  does  say  also  that  it  is  expedient  that  the  distinction  between 
legal  and  equitable  remedies  should  no  longer  continue  and  that  an  uniform 
course  of  proceeding  in  all  cases  should  be  established. 

(6)  8  How.  Pr.  R.  878. 
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upon  the  essential  difference  between  the  origin,  na- 
ture, and  object  of  legal  and  equitable  proceedings, 
and  the  impossibility  of  administering  law  and  equity 
in  precisely  the  same  forms.  His  very  ingenious  ar- 
gument coincides  in  the  main  with  the  views  of  Mr. 
Justice  Selben,  in  Rochester  City  Bank  vs.  .Suy- 
dam,  his  conclusion  being  that  the  attempt  of  the 
Code  to  blend  the  forms  of  legal  and  equitable  plead- 
ing into  one  system,  and  to  test  the  same  by  one  set 
of  rules,  is  an  attempt  which  cannot,  in  the  nature  of 
things,  be  carried  out  in  practice  ;  for,  h3  remarks, 
"  nature  has  made  some  laws  and  these  it  is  difficult 
to  repeal."  If  these  positions  are  henceforth  to  be- 
come the  settled  practice  of  our  courts,  we  arrive  at 
the  conclusion  that  the  Code  has  failed  in  accomp- 
lishing what  it  has  professed,  and  that  we  still  have, 
if  not  two  different  systems  of  pleading,  at  least  two 
different  sets  of  rules  to  determine  the  sufficiency 
of  pleadings  in  different  actions.  It  becomes  neces- 
sary then  to  examine  this  subject  somewhat  in  de- 
tail. 

It  seems  to  be  entirely  settled  and  assented  to  on 
all  hands,  as  is  truly  remarked  by  Justice  Selden  in 
Wooden  vs.  Waffle,  that  in  a  purely  legal  action  un- 
der the  Code — [that  is  an  action  claiming  compensa- 
tion in  damages,  or  to  recover  specific  real,  or  per- 
sonal property] — the  common  law  rule  which  con- 
fined the  allegations  of  fact  in  every  pleading  to 
such  as  were  essential  to  the  cause  of  action,  or  de- 
fence, and  which  if  put  in  issue  would  be  decisive  of 
the  suit,  is  still  in  force,  and  whatever  is  inserted  be- 
yond these  essential  facts,  in  such  an  action  will  be 
stricken  out  on  motion.     This  proposition  is  more 
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fully  developed  by  the  same  Justice  in  Dows  vs. 
HotchkisSy  and  is,  I  believe,  fully  sustained  by  all 
the  decisions.  It  seems  to  be  also  settled  that  even 
in  a  pleading  for  specific  relief — or  what  formerly 
would  have  been  called  an  equity  pleading — the  old 
equity  rule  that  the  pleader  might  insert  matters  of 
evidence,  or  any  collateral  matter,  the  admission  of 
which  might  be  material  in  establishing  the  allega- 
tions  in  a  pleading,  is  now  abolished.  In  other  words, 
that  a  pleading  under  the  Code  cannot  be  used  for 
the  purpose  of  examining  the  opposite  party ;  and 
whenever  any  such  collateral  matters  are  introduced 
for  that  purpose,  or  other  matters  of  evidence  merely, 
they  will  be  struck  out  on  motion,(l)  What  then, 
is  the  point  of  difference  which  still  remains  ?  It  is 
whether  the  same  strictness  of  allegation  in  stating 
"  facts"  is  required  in  an  action  for  equitable  as  for 
purely  legal  relief?  Whether  the  same  rules  govern 
the  two  modes  of  pleading,  and  whether  nothing  can 
be  properly  iniserted  in  the  one  which  cannot  stand 
the  uniform  and  infallible  test  of  the  other  ? 

Perhaps  the  discussion  of  the  question  is  not  a 
profitable  one,  and  can  lead  to  no  practical  results. 
Indeed  the  distinction  between  the  two  classes  of  ca* 
ses  cited  may  be  found,  after  all,  to  lie  in  words  rather 
than  in  things — ^in  form  and  not  in  substance.  The 
difficulty  seems  to  me  to  have  arisen  from  a  failure 
to  discriminate  between  the  different  offices  per- 
formed by  on  ordinary  bill  in  Chancery,  that  is  to 
say  its  double  object,  first  as  a  pleading  governed  in 
all  respects  by  the  principles  which  regulated  the 

(1)  See  ante,  pages  bO,  61  and  caaes  there  cited. 
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mode  of  stating  a  declaration  in  an  action  at  law, 
and  secondly  as  an  examination  regulated  exclusively 
by  rules  of  equity  practice  unknown  to  the  common 
law  system.  The  latter  ofthem,  as  has  been  re- 
marked on  a  former  page,  is  abolished,  and  the  for- 
mer retained  by  the  Code.  Now  if  it  be  true  that 
the  part  of  a  Chancery  bill  which  filled  the  office  of 
a  pleading,  i.  e.,  the  stating  part,  (and  which  the 
Code  retains)  was  always,  even  under  the  old  system, 
governed,  in  the  manner  of  its  statement,  by  those 
logical  rules  and  principles  which  equally  governed 
the  pleadings  in  an  action  of  ejectment,  or  an  action 
on  the  case  at  common  law,  then  the  whole  difficulty 
has  found  a  solution,  the  discordant  decisions  are 
reconciled,  and  the  conclusion  is  at  once  reached,  that 
the  Code  has  done  precisely  what  it  professes  to  do  in 
the  establishment  of  an  uniform  system  of  pleadings, 
and  one  set  of  rules  to  determine  the  sufficiency  of  the 
same.  In  order  to  bring  this  matter  to  the  test,  let 
us  again  carefully  examine  the  structure  and  object 
of  the  Chancery  bill,  especially  under  the  rules  re- 
cognized in  our  own  Courts  of  equity  immediately 
prior  to  the  Code. 

"  It  must  be  recollected"  says  the  Chancellor,  in 
Hawley  and  others  vs.  Wolverton,(l)  "  that  the  bill 
in  Chancery  is  not  only  a  pleadings  for  the  purpose  of 
bringing  before  the  Court  and  putting  in  issue  the  ma- 
terial allegations  and  charges  upon  which  the  complain- 
anVs  right  to  relief  reits,  as  in  a  dedaration  in  a  suit 
at  law,  but  it  is  also,  in  most  cases,  an  examination 
of  the  defendant  upon  oath,  for  the  purpose  of  ob- 

(1)  8  Paige  622. 
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taining  eyidence  to  establish  the  complainant's  case, 
or  to  counter-prove  or  destroy  the  defence,  which 
may  be  set  up  by  such  defendant  in  his  answer. 
The  complainant  may  therefore  state  any  matter  of 
evidence  in  the  bill,  or  any  collateral  fact,  the  ad- 
mission of  which  by  the  defendant,  may  be  material 
in  establishing  the  general  allegations  of  the  bill  as 
a  pleading,  or  in  ascertaining  and  determining  the 
nature  and  extent,  or  the  kindof  relief  to  which  the 
complainant  may  be  entitled  consistently  with  the 
case  made  by  the  bill."  The  same  views,  which  in- 
deed may  be  regarded  as  elementary  and  fundamental 
principles  of  equity  pleading  under  the  old  system, 
are  again  very  clearly  stated  by  the  Chancellor  in 
the  Mechanics'  Bank  vs.  Levy.(l)  "  In  framing  an 
ordinary  bill  in  Chancery,  the  pleader  has  a  two-fold 
object,  discovery  and  relief.  The  allegations  in  the 
bill  so  far  as  the  question  of  the  complainant's  right 
to  relief  is  concerned,  are  substantially  in  the  same 
form  as  the  averments  in  a  declaration  at  law.  And 
the  pleader  must  state  his  client's  cause  of  action  in 
such  a  manner  that  the  main  facts  upon  which  his 
right  to  relief  depends  may  be  put  in  issue  and  tried. ^^ 
So  much  in  respect  to  the  question  of  relief ;  the 
bill  should  contain  allegations  of  fact  entitling  the 
party  to  it  substantially  in  the  same  form  as  aver- 
ments in  an  action  at  law.  They  must  be  such  facts 
as  could  be  put  in  issue  and  tried.  And  further  they 
must  be  allegations  of  £tct,' stated  with  as  much 
brevity  and  precision  as  possible,  not  of  inference  or 


(1)  8  Paige  606. 
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agreeinent.(l)  But  the  complainant  was  also  enti- 
tled to  a  discovery^  and  accordingly  under  the  old 
equity  system,  he  might,  to  quote  from  the  same 
opinion,  *^  state  any  matters  of  evidence  in  his  hill 
which  may  he  material  in  estahlishing  the  main 
charge,  or  in  ascertaining  the  nature  or  kind  of  re- 
lief proper  to  be  administered,  and  may  interrogate 
the  defendant  as  to  these  matters." 

The  discovery  is  now  abolished  by  the  Code.  The 
pleading  can  no  longer  be  used  as  a  method  of  ex- 
amination, or  to  obtain  evidence  in  aid  of  the  relief 
sought.  Nothing  is  left  of  the  old  equity  mode  of 
pleadings,  but  the  simple  allegations  of  facts  mate- 
rial to  the  relief  sought,  and  which  go  to  establish 
the  plaintifiTs  case. 

Apply  this  rule  to  pleadings  under  the  Code,  and 
it  will  reconcile  the  differences  of  opinion  that  have 
existed  in  respect  to  pleadings  in  cases  of  legal  and 
of  equitable  relief.  It  will  establish  an  uniform  sys- 
tem, and  one  set  of  rules  for  all  cases  of  pleading. 
Instead  of  the  test  that  the  allegation  can  be  made 
the  subject  of  a  "  mat^riAl/'  or  as  it  is  elsewhere 
said,  a  "  decisive  issue,"  apply  the  equity  rule  of 
pleading,  that  the  pleader  must  state  such  facts,  and 
such  only^  as  are  material  to  the  particular  relief  he 
claims,  and  as  may  be  properly  ^^  put  in  issue  and 
tried.^^  These  facts,  of  course,  will  vary  with  the 
nature  of  the  cause  of  action.  The  statement  of  the 
case  in  an  action  for  the  partition  of  land,  or  for  the 
foreclosure  of  a  mortga^^  must,  of  necessity,  be  as 
different  fi^m  that  of  an  action  for  a  trespass,  or  on 

(1)  6  How.  Pr.  R.  471. 
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a  simple  contract,  as  the  judgment  in  the  one  is  dif- 
ferent from  the  judgment  in  the  other.  The  prayer 
for  relief  is  diiSerent,  and  the  very  nature  of  such 
relief  is  dissimilar ;  and  yet  the  Code  provides  one 
form  of  judgment  in  all  cases  *^  which  shall  specify 
clearly  the  relief  granted,  or  other  determination  of 
the  action :"  and  an  uniform  mode  of  enforcing  such 
judgment  by  its  appropriate  kind  of  execution.  I 
am,  therefore,  unable  to  perceive  any  thing  in  the 
Code  which  authorizes  or  warrants  the  application 
of  different  rules  in  determining  the  sufficiency  of 
the  pleadings  in  different  actions. 

These  views  seem  to  me  to  be  sanctioned  in  a  va- 
riety of  decisions  that  have  been  made  under  the 
Code,  Thus,  in  Williams  vs.  Hayes,(l)  Justice 
Harris,  in  sustaining  the  theory  of  an  uniformity  of 
pleadings,  lays  down  very  clearly,  and  as  we  think 
very  correctly,  the  doctrine  that  under  the  Code 
"  neither  the  rules  by  which  the  sufficiency  or  insuf- 
ficiency of  pleadings  in  the  common  law  courts,  nor 
those  which  were  applicable  to  pleadings  in  courts 
of  equitable  jurisdiction,  can  be  adopted  as  a  sure 
guide."  By  this  we  do  not  understand  him  to  mean 
that  the  establishefl  principles  of  pleading  at  com- 
mon law  so  far  as  the  substance  of  the  issue  was 
concerned,  without  regard  to  form,  were  to  be  disre- 
garded, or  that  those  general  rules  which  tested  the 
sufficiency  of  the  pleadings  both  at  law  and  in  equi- 
ty, were  of  no  farther  vMllly  under  the  new  system. 
All  that  we  understand.  Ij^  this  is  that  one  class  of 
rules  is  not  to  be  used  as  an  infallible  guide  in  de- 


(1)  6  How.  Pr.  R.  471. 
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termining  the  sufficiency  of  the  pleadings  in  one 
species  of  action,  and  another  class  in  another.  The 
Code  abolishes  the  distinction  between  legal  and 
equitable  remedies,  and  provides  an  uniformity  of 
pleading  as  well  as  of  proceeding,  in  all  cases.  Or, 
as  he  very  intelligibly  expresses  it  elsewhere  in  the 
same  opinion :  ^'  It  was  not  the  intention  of  the 
Legislature,  in  adopting  the  Code,  to  continue  the 
distinction  between  common  law  and  equity  plead* 
ings.  On  the  contrary,  it  was  intended  that  there 
should  be  but  one  system  of  pleadings.  It  was  not 
intended  that  the  rules  of  common  law  pleadings 
should  be  applicable  to  one  class  of  cases,  and  those 
of  chancery  to  another.  On  the  contrary,  it  was 
intended,  that  neither  the  rules  of  common  law 
pleading,  nor  those  of  equity  pleading,  should  be 
exclusively  applicable  to  any  case  of  pleading  under 
the  Code.  In  every  case  the  criterion  to  judge  of 
the  sufficiency  or  insufficiency  of  the  pleading  is  the 
same." 

This  "  criterion"  is  defined  by  the  same  learned 
judge  to  be  ''whether  the  alle^tion  can  be  made 
the  subject  of  a  material  issueJ^  Perhaps  such  a 
criterion  may  be  the  proper  one  in  both  classes  of 
cases  if  the  words  material  issue  are  to  be  understood, 
not  as  a  single  issue  decisive  of  the  whole  case,  but  as 
an  issue  material  to  the  relief  sought  to  be  established 
in  the  action.  For  example,  in  an  action  for  dama- 
ges for  a  trespass,  the  is^^^hs  narrowed  down  to  a 
single  material  point,  l^^^m^  admitted  or  proved, 
was  decisive  of  the  wJl^^^fction.  In  a  suit  for  a 
specific  performance,  or  for  an  injunction,  the  par- 
ticular relief  demanded  might  rest  upon  a  variety 
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of  facts  and  circomstances,  one  of  which,  if  denied 
or  disproved,  was  not  entirely  decisive  against  the 
party  claiming ;  and  yet  such  a  fact  might  be,  or 
might  become  in  the  failure  of  proof  of  other  alle- 
gations, a  material  fact  to  entitle  the  party  to  the 
particular  relief  sought,  and  therefore  properly  set 
forth  in  the  pleading.  While,  therefore,  it  may  not 
be  too  much  to  say,  that,  although  the  Code  provides 
for  and  requires  an  entire  uniformity  in  the  mode  of 
pleading,  as  well  as  of  proceeding  in  all  cases,  and 
'  while  the  dame  general  rules  may  be  applied  to  test 
the  sufficiency  of  pleadings,  yet  that  the  statement 
of  facta  in  a  pleading  is  to  be  made  in  accordance 
with  the  particular  kind  of  relief  demanded.  This 
was  manifestly  the  intention  of  the  framers  of  the 
Code.  They  propose,  they  say,(l)  •*  to  reduce  the 
system  of  pleading  to  one  of  allegation  merely,  with^ 
out  reference  to  discovery,  so  that  the  same/orf»  of 
allegation  may  be  adapted  to  cases  which  have  hereto- 
fore been  distinguished  as  legal  and  equitable.^  ^ 

What  was  said  by  the  court  in  Minor  vs.  Terry, (2) 
is  also  strongly  corroborative  of  the  theory  that  an 
uniformity  of  pleading  in  all  cases  is  not  only  prac* 
ticable,  but  has  been  actually  established  by  the 
Code.  After  remarking  that  what  the  Code  intend- 
ed  to  abolish  was  merely  the  action  for  discovery  in 
aid  of  the  prosecution  of  another  action,  the  court 
says ;  ^^  It  should  not  be  forgotton  that  a  complaint 
in  equity,  in  some  of^Kmportant  aspects,  bears  a 
close  analogy  to  a  d^^^^^n  in  the  old  action  on 
the  case.    In  that  act^^me  plaintiff  was  accus- 

I        I     I  ■       I   ■  I         I  I  ■  II  ■     ■  ii  ■  I      i  *  I     <  II       ■    >  ■  I  I    ■     ■  ■  ■■■ 

(1)  Pint  Rep.  of  Oomrs.  75.  (2)  6  How.  Pr.  R.  208,  per  Gridley,  J. 
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tomed  to  set  out  the  facts  of  his  case,  entitling  him 
to  relief,  particularly^  and  at  large,  as  may  be  seen 
by  consulting  the  precedents  in  Chitty^s  Pleading  in 
actions  on  the  case  for  torts  to  the'  person,  to  person- 
al property,  and  to  real  property.  It  may  be  suffi- 
cient to  refer  to  the  declarations  in  actions  of  slan- 
der and  libel  where  special  damages  are  claimed. 
The  pleader  cannot  content  himself  by  stating  the 
l^al  conclusion  that  the  defendant  uttered  actiona- 
ble words  i^inst  him  whereby  he  sustained  dama- 
ges. But  he  must  set  out  the  particular  words  and 
in  many  cases  the  partictdar  circumstances  under 
which  they  were  uttered;  and  when  special  damage 
is  claimed,  the  particular  way  and  manner  by  which 
the  loss  or  damage  occurred.  Under  the  present 
system,  since  the  forms  of  action  are  abolished,  every 
action  is  one  upon  the  case;  that  is,  founded  on  the 
particular  facts  of  the  case  set  forth  in  the  complaint. 
So,  in  a  complaint  in  equity,  in  most  cases  where 
an  injunction  is  prayed  for,  it  is  competent  to  set 
out  the  &Gts  which  constitute  the  foundation  of  the 
right  with  particularity  and  minuteness."  The 
reasoning  of  Mr.  Justigjs  Griblet  in  the  foregoing 
opinion  and  his  proposition  that  *'  every  action  is 
now  an  action  on  the  case,"  is  approved  by  the  sub- 
sequent case  of  Field  vs.  Stone.(l)  In  every  plead- 
ing the  plaintiff  is  required  to  set  forth  the  particu- 
lar facts  which  constitute  his  cause  of  action.  By 
the  &ct6  thus  alleged  h^ifln|  stand  or  fall.  If  in 
the  judgment  of  the  Cmirt  Jhey  constitute  a  valid 
cause  of  action,  and  ar^stablished  by  proof  or  oth- 

(1)  7  How.  Pr.  R.  12. 
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erwise,  the  plaintiff  recovers  the  judgment  appropri- 
ate to  the  facts.  The  judgment  is  secumdum  allegata 
et  probata.  Substantially  the  same  views  were  ad- 
vanced by  Mr.  Justice  Sill,  at  an  earlier  period,  in 
the  case  of  Millikin  vs.  Cary.(l)  It  was  an  action 
to  set  aside  an  assignment  made  to  hinder  and  de- 
fraud creditors.  The  complaint,  which  was  similar 
to  a  former  chancery  bill,  contained,  in  addition  to 
the  allegation  of  facts,  a  detail  of  circumstances,  con- 
fessions of  defendant,  &c.,  constituting  evidence  to 
establish  charges  of  fraud  and  insolvency  of  as- 
signee. This  complaint  was  held  to  be  bad,  and  the 
Court  remarked,  alluding  to  section  69  of  the  Code : 
^*  To  allow  a  mode  of  pleading  in  suits  of  equitable 
cognizance,  different  from  that  required  in  suits  at 
law,  would  frustrate  the  obvious  design  of  this  legis- 
lation. It  would  be  in  conflict  with  its  plain  provis- 
ions and  perpetuate,  at  least  in  part,  the  very  mis- 
chief at  which  it  was  specially  aimed.  The  intention 
of  the  Legislature,  manifestly,  was,  to  permit  a  party 
to  state  the  facts  of  his  case,  in  his  complaint,  as  they 
may  exist,  without  imposing  upon  him  the  responsi- 
bility of  determining  in  advance,  whether  relief 
should  be  administered  to  him  according  to  the  rules 
of  legal  or  equitable  jurisprudence.  The  Court  pro- 
nounce such  judgment  as  the  facts,  which  are  stated 
and  proved,  require,  whether  it  be  legal  or  equitable. 
If  the  different  modes  of  pleading  remain,  as  is  con- 
tended, it  is  now  as  important  as  ever  to  determine 
beforehand,  to  which  class  the  action  belongs,  and  a 
mistake  on  this  point  must  produce  the  same  mischief 
which  the  framers  of  the  Constitution,  and  the  Leg- 

(2)  5  How.  Pr.  R.  272. 
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islature,  have  tried  to  prevent.  Except  to  obtain  a 
discovery » no  necessity  ever  existed  for  detailing  the 
evidence  even  in  a  bill  in  Chancery.  It  was  useful 
only  to  enable  a  complainant  to  examine  his  adver- 
sary as  a  witness.  When  this  was  not  required  it 
was  only  necessary,  as  now,  to  state  the  fads.  A 
detail  of  the  evidence  did  not  aid  the  prosecution, 
nor  did  its  omission  limit  the  scope  of  the  testimony 
or  affect  the  remedy.  The  examination  of  a  defen- 
dant by  bill  of  discovery  is  now  done  away,  and  with 
it  all  occasion  for  resorting  to  the  peculiar  mode  of 
pleading  to  which  it  gave  rise.  The  granting  of  ju- 
dicial relief  must  always  be  preceded  by  an  ascertain- 
ment of  the  facts  upon  which  the  right  to  it  depends. 
It  is  the  office  of  pleadings  to  present  the  facts,  as 
they  are  claimed  by  the  parties  respectively  to  exist, 
and  I  have  not  been  able  to  conceive,  why  the  facts 
should  be  accompanied  by  a  statement  of  the  evidence 
where  equitable  relief  is  demanded,  and  such  state- 
ment be  omitted  when  the  application  is  for  a  judg- 
ment at  law.  There  seems  to  be  no  authority  in  law 
or  reason  for  continuing,  in  this  state,  a  distinction 
between  the  pleadings  in  actions  at  law,  and  those 
in  suits  in  equity." 

I  deem  it  unnecessary  to  dwell  longer  upon  this 
subject  or  to  cite  further  cases  in  supporting  these 
views.(l)  The  general  principles  established  by 
them,  namely,  that  every  action  is  now  an  action  on 
the  Case ;  that  there  never  was  in  reality  any  essen- 
tial difference  in  the  mode  of  stating  an  action  on 
__^^^ • ^^ 

(1)  The  following  cases  are  to  the  same  purpose.  Getty  78.  Hadson  River 
B.  R.  Co.,  6  How.  269.  Field  vs.  Stone,  7  How.  12.  Clark  vs.  Harwood, 
8  How.  470.    Also  Gould  and  others  vs.  WllllamSi  9  How.  61. 
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the  case  at  law,  and  the  facts  going  to  establish  a 
right  to  relief  in  equity ;  that  facts  only  are  to  be 
stated  which  can  be  ^^put  in  issue  and  tried  "  either 
by  the  jury,  or  by  the  Court ;  and  that  so  much  of 
the  Chancery  system  of  pleading  as  related  to  dis- 
covery merely,  and  the  examination  of  the  opposite 
party,  has  no  place  in  the  system  devised  by  the 
Code,(l)  sustains,  in  my  judgment,  the  theory  of  a 
perfect  uniformity  of  pleading,  in  every  kind  of  ac- 
tion, and  in  the  rules  to  determine  the  sufficiency 
thereof. 

Nor  do  I  see  any  difficulty  in  the  application  of 
these  principles  to  those  very  cases  in  which  a  con- 
trary doctrine  has  been  intimated.  Thus  in  Howard 
vs.  Tiflrany,(2)  in  an  action  praying  for  a  preliminary 
and  perpetual  injunction  in  respect  to  the  use  of 
demised  premises  contrary  to  the  covenants  and  con- 
ditions of  a  lease,  the  court  refused  to  strike  out 
certain  allegations  of  fact  upon  which,  in  the  aggre- 
gate, the  plaintiff  rested  his  right  to  the  particular 
relief  demanded.  In  that  case,  it  was  very  properly  . 
said  in  regard  to  such  actions,  that "  the  facts  consti- 
tuting the  cause  of  action  spoken  of  in  the  code,  are 
not  merely  the  facts  upon  which  the  plaintiff  *s  right 
to  ask  relief  is  founded,  but  those  words  include  all 
such  facts  as  are  necessary  to  found  the  particular 

(1)  It  is  admitted  in  Wooden  ys.  Waffle,  6  How.  146 — a  case  which  is  cited 
to  sustain  the  contrary  doctrine — ^that  even  an  equity  pleading  can  no  longer 
be  made  use  of  for  the  purpose  of  examining  the  opposite  party,  and  that 
whatever  is  introduced  with  that  view  alone  must  bo  stricken  out.  In  that 
case  Justice  Selden  ordered  tho^ whole  answer  to  be  struck  out — an  answer, 
however,  which,  it  will  be  seen  at  a  glance,  would  not  have  been  good  even 
nnder  the  old  Chancery  system,  within  the  rule  laid  down  by  the  Chancellor, 
in  Hood  vs.  Inman,  4  John.  Ch.  B.  487. 

(2)  8  Sand.  696. 
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rdief  demanded,  and  to  enable  the  Court  to  give  the 
proper  judgment  in  the  action."  A  perpetual  injunc- 
tion was  the  particular  relief  sought  to  be  obtained 
by  the  judgment ;  and  the  facts  showing  the  right 
to  the  injunction  were  therefore  material  allegations. 
But  there  is  nothing  in  the  opinion  to  authorize  the 
inference  that  facts  may  be  alleged,  even  in  such  a 
pleading,  which  are  not  "material"  to  the  specific 
relief  sought,  or  which  cannot  properly  be  "  put  in 
issue  and  tried ; "  or,  if  the  injunction  be  only  asked 
provisionally,  and  not  as  a  part  of  the  general  relief 
in  the  action,  that  the  facts  going  to  show  the  right 
to  the  injunction  can  be  set  out  in  the  complaint  for 
the  purpose  of  enabling  the  plaintiff  to  move  for  such 
iujunction.(l)  Nor  does  the  decision  in  any  respect 
conflict  with  the  principles  laid  down  by  Justice 
Gridlet  in  Minor  vs.  Terry .(2)  So  too  in  the  later 
case  of  Mann  vs.  Morewood,(3)  in  the  Superior 
Court,  similar  principles  were  applied  to  a  legal 
action,  it  being  held  that,  in  order  to  enable  the 
Court  to  judge  of  the  relief  that  ought  to  be  given, 
the-  transaction,  in  all  its  material  circumstances,, 
must  be  set  forth  in  the  complaint.  It  is  not  enough 
to  set  forth  what  in  judgment  of  law  would  be  the 
legal  conclusion  from  certain  facts  proved  or  admitted, 
as  might  have  been  formerly  done  in  the  old  common 
law  money  coxmts,  but  the  facts  themselves,  not  the 
conclusions,  as  in  an  ordinary  action  on  the  case, 
must  be  set  forth,  without  prolixity,  but  with  reason- 
able fulness  and  certainty.  Nor  would  it  be  difficult 
to  reconcile  with  these  doctrines  the  actual  decision 

(1)  2  G.  R.  64.    8  Idem,  260.  (2)  6  How.  Pr.  R.  208. 

(8)  6SaDd.  667. 
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in  Le  Roy  vs.  Marshall  and  others,(l)  heretofore 
noticed^  and  that  too  without  adopting  the  conclu- 
sions arrived  at  therein,  that  from  the  nature  of 
things  the  same  rules  cannot  govern  legal  and  equi- 
table pleadings.  It  may  be  true  as  was  there  stated 
that  ^^a  legal  claim  is  a  single  proposition,  which 
must  stand  in  all  its  parts  or  fall.  While  an  equita- 
ble claim  may  be  composed  of  numerous  independent 
facts ;  all  of  which,  or  only  a  portion,' may  be  requi- 
red to  satisfy  the  Court."  But  it  is  none  the  less 
true  that  these  *' independent  facts"  must  be  such 
only  as  are  constitutive  of  a  cause  of  action,  such  as 
go  to  make  up  the  title  to  relief,  and  as  can  be  ''put 
in  issue  and  tried ; "  otherwise  precisely  as  in  the 
case  of  a  legal  action,  they  are  not  properly  pleadable. 

That  such  was  the  intention  of  the  commissioners 
of  the  Code,  is,  I  think,  clearly  apparent.  The 
argument  which  is  urged  against  the  practicability  of 
attaining  this  result,  based  upon  the  inherent  difference 
between  legal  and  equitable  relief,  the  different  forms 
of  judgment,  and  the  different  modes  of  trial  required 
for  the  two  classes  of  cases,  has  been  already  suffi- 
ciently answered  by  what  was  said  in  the  first  section 
of  this  chapter  relative  to  the  origin  of  equitable  rem- 
edies, and  of  the  different  forms  and  modes  of  plead- 
ing at  law  and  in  equity. 

As  to  how  far  the  Code  has  effected  an  uniformity 
of  trial  of  issues  of  fact  in  all  cases,  see  post,  chap, 
viii.  sec.  2. 


(1)  8  How.  Pr.  R.  878. 


CHAPTER    IL 


OF    THE   PARTIES   TO    AN   ACTION. 


It  is  well  said  that  there  are  no  rules  connected 
with  the  science  and  practice  of  pleading  more  im- 
portant than  those  which  relate  to  the  persons  who 
should  be  the  parties  to  an  action.  The  remark  was 
equally  true  of  pleadings  in  equity  as  of  pleadings 
in  actions  at  law.  One  of  the  most  difficult  matters 
in  framing  a  bill  in  Chancery  was  often  found  to 
consist  in  determining  who  should,  and  who  should 
not,  be  the  parties,  notwithstanding  courts  of  equity 
were  never  tied  down  by  the  narrow  and  artificial 
rules  applicable  to  actions  at  law.  It  cannot  be 
reasonably  expected,  therefore,  that  this  difficulty 
is  entirely  surmounted  by  the  Code,  or,  that  under 
its  provisions  there  is  really  more  certainty  in  deter- 
mining who  should  be  proper  parties  to  an  action 
than  heretofore  in  Chancery  pleading ;  for  the  Code 
has  adopted,  with  slight  modifications,  the  rule  in 
relation  to  parties  which  has  heretofore  obtained  in 
courts  of  equity .(1) 

The  Code  has  made  a  radical  and  fundamental 
change  in  the  practice  in  one  respect.  It  found  the 
rules  respecting  parties  to  actions  as  widely  dififerent 


a)  Per  Ma«>«,  J.  5  How.  Pr.  R.  100. 
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in  actions  at  law  and  suits  in  equity,  as  the  pleadings 
and  proceedings  were.  The  direct  and  immediate 
parties  having  a  legal  interest,  and  they  only,  could 
be  required  to  be  made  parties  in  a  suit  at  law.  But 
courts  of  equity  frequently  required  all  persons  who 
had  remote  and  future  interests,  or  equitable  interests 
only,  or  who  would  be  directly  aflfected  by  the  decree, 
to  be  made  parties ;  and  the  court  would  not,  if  such 
persons  were  within  the  jurisdiction,  and  capable  of 
being  made  parties,  proceed  to  decide  the  cause  with- 
out them.  Persons  having  very  different,  and  even 
opposite  interests,  were  often  made  parties  defendant, 
the  general  rule  being  that  all  persons  were  to  be 
made  parties  who  were  either  legally  or  equitably  in- 
terested  in  the  subject  matter  or  result  of  the  suit^  if,  in 
a  general  sense,  it  was  practicable  to  do  so.(l) 

The  Code  undertakes  to  abolish  these  distinctions, 
and  provides  general  rules  respecting  parties  in  all 
cases  and  forms  of  action.  The  commissioners  say 
they  had  a  three-fold  purpose  in  view :  first,  to  do 
away  with  the  artificial  distinctions  existing  in  the 
courts  of  law,  and  to  require  the  real  party  in  interest 
to  appear  in  court  as  such ;  second,  to  require  the 
presence  of  such  parties  as  are  necessary  to  make  an 
end  of  the  controversy;  and  third,  to  allow  otherwise 
great  latitude  in  respect  to  the  number  of  parties 
who  may  be  brought  in.(2) 

It  will  be  the  object  of  the  present  chapter  to  in- 
quire what  changes  have  been  effected  by  the  Code, 
and  what  rules  established,  in  respect  to  the  parties 
to  civil  actions.    The  chapter  is  divided  into  three 

* 

(1)  2  Story  Eq.  PI.  $  1S26.  (2)  Beport  of  Com.  128. 
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sectioBs.  Ist.  The  appearance  of  parties.  2d.  Who 
are  the  proper  parties  plaintiff.  3d.  Who  are  the 
proper  parties  defendant.  ' 


SECTION  I. 


ON    THE   APPEARANCE   OP   PARTIES. 

In  actions  at  law  any  one  might  appear  in  person, 
except  infants  and  corporations  aggregate  :  the  for- 
mer must  appear  by  next  friend  or  guardian,  the 
latter  by  attomey.(l) 

As  a  general  rule,  a  married  woman  could  not  sue 
or  be  sued  alone,  either  upon  contracts  made  by  her 
before,  or  after,  marriage,  except  in  case  she  was 
divorced,  or  the  husband  was  dead  in  law,  or  his 
death  was  presumed  by  reason  of  absence.(2)  When 
she  appeared  alone  she  must  appear  in  person,  but 
husband  and  wife  might  appear  by  attorney .(3) 

Idiots  must  appear  in  person,  and  a  lunatic  of  full 
age  in  person,  or  by  attorney ;  and  the  committee 
of  an  idiot  or  lunatic  could  not  maintain  an  action 
on  behalf  of  the  lunatic ;  the  suit  must  be  brought  in 
the  name  of  the  lunatic(4)  in  an  action  concerning 
his  realty  as  well  as  his  personal  estate.(5)     The 

(1)  Tidd,  69,  70,  2  John.  192.  (2)  1  Obit.  PI.  28,  68. 

(8)  Danl.  Pr  86.  (4)  Shelf,  on  Lunacy,  896,  24  Wend.  86. 

(5)  1  HOI,  97. 
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committee  was  neither  a  necessary  nor  a  proper 
party,  either  as  plaintiff  or  defendant,  in  any  action 
respecting  the  person  or  property  of  his  ward.  ' 

Though  it  was  a  contempt  of  court  to  sue  a  luna- 
tic after  the  appointment  of  a  committee  without 
the  permission  of  the  court,(l)  yet  it  'has  been  re- 
peatedly held  that  the  lunatic  was  liable  to  be  sued 
in  an  action  at  law,  and  the  judgment  obtained  was 
not  only  valid,  but  regular.(2)  The  lunatic,  and 
not  the  committee,  was  the  proper  party  to  appear 
and  defend  the  suit. 

So  far  as  respects  the  bringing  of  an  action  by  an 
idiot  or  lunatic,  the  rule  of  the  common  law  was 
changed  by  the  statute  of  1845,(3)  which  permits 
receivers  and  committees  of  lunatics  and  habitual 
drunkards,  to  sue  in  their  own  names  for  '^  any  debt, 
claim,  or  demand,  transferred  to  them,  or  to  the  pos- 
session and  control  of  which  they  are  entitled  as  such 
receiver  or  committee."  Before  the  passage  of  the 
Code,  therefore,  all  actions,  other  than  those  men- 
tioned by  this  statute,  must  be  brought  in  the  name 
of  the  lunatic,  and  all  actions  of  every  kind  against 
him  personally,  without  joining  his  committee.  We 
will  presently  inquire  what  effect  the  Code  has  pro- 
duced upon  this  practice. 

The  rule  in  respect  to  the  appearance  of  parties  in 
equity  was  somewhat  different,  except  in  the  case  of 
infants  and  corporations.  The  first  appeared  by 
next  friend,  or  guardian,  and  could  not  sue  or  be 


0)  8  Paise,  190.  5  Id,  489. 

(2)  2  Barb.  S.  G.  B.,  158,  and  caaea  there  cited. 

(8)  2  B.  S.,  (8d  £d.)  115. 
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Bued  in  person,  or  appear  by  attorney.(l)     Corpora- 
tions aggregate  appeared  by  a  8olicitor.(2) 

In  suits  in  equity,  though,  in  general,  a  husband 
and  wife  ought  to  join,  (3)  yet,  where  the  wife  de- 
manded relief  for  her  separate  property,  or  for  a 
separate  maintenance  seMled  by  the  husband,  she 
might  sue  alone. (4)  In  respect  to  her  separate  estate, 
she  waa  looked  upon  as  a  feme  sole.  In  a  court  of 
equity,  though  not  at  law,  husband  and  wife  were 
considered  as  two  diflferent  persons.  The  wife,  by 
her  next  friend,  might  sue  her  husband,  and  the  hus- 
band file  a  bill  against  his  wife.(5)  The  wife  appear- 
ed in  the  action  by  her  next  friendy(6)  and  when 
the  suit  was  brought,  to  recover  her  separate  prop- 
erty, the  husband  was  not  a  proper  party  as  co-plain- 
tifF.(7)  A  bill  filed  by  the  husband,  in  the  name  of 
himself  and  wife,  was  his  bill  merely,  and  the  decree 
made  in  such  a  suit  was  not  binding  upon  her  in  any 
future  litigation.  Where  the  interests  of  the  husband 
and  wife  were  in  conflict,  he  could  not  join  her  as 
co-complainant,  but  in  such  case  she  must  be  made 
a  defendant.(8)  If  the  husband  was  abroad,  or  ban- 
ished, or  an  alien  enemy,  or  had  abjured  the  country, 
a  married  woman  might  exhibit  a  bill  alone,  as  if 
she  were  B,feme  sole.{9) 

If  the  wife  was  a  cestui  que  trusty  and  it  was  neces- 
sary she  should  file  a  bill,  it  was  done  by  her  next 


(l)  Mitf.  Eq.  25.  (2)  1  Barb.  Ch.  Pr.  87. 

(8)  6  John.  Cb.  B.  196. 

(4)  2  Ves.  Sen.  462.    Ed.  on  Parties,  144, 18  Vea.  190,  266. 

(6)  lb.  6  Paige,  681.  (6)  6  Paige,  617. 

a)  Story  Eq.  Pl.  §  68, 10  Paige,  198,  6  Barb.  S.  C.  R.  408. 

(8)  9  Paige,  266,  8  Barb.  Ch.  R.  897.  (9)  Coop.  Eq.  204. 
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friend.(l)  By  statute  a  wife  might  exhifaiit  a  bill  for 
divorce  a  vincido,  without  a  next  friend,(2)  but  it 
was  held  that  in  a  case  for  a  limited  divorce  she 
must  appear  by  her  next  friend.(3)  Where  the  wife 
was  defendant,  it  was  a  general  rule  that  in  the  ab- 
sence of  her  husband  she  must  appear  by  guardian.(4) 
But  where  the  bill  was  brought  by  the  husband  she 
was  treated  as  a  feme  sohy  and  no  guardian  was 
necessary  in  such  case  (5)  In  general,  husband  and 
wife  must  appear  and  defend  together  ;(6)  but  if  she 
claimed  in  opposition  to  him,  or  lived  separate  from 
him,  or  disapproved  of  the  defence  he  wished  her  to 
make,  she  might  obtain  an  order  to  defend  the  suit 
separately.(7)  If  a  married  woman  under  age  was 
a  party  she  appeared  by  guardian.(8) 

The  rule  in  respect  to  the  appearance  of  idiots  and 
lunatics  in  suits  in  equity  was  also  widely  different 
from  that  which  prevailed  in  the  courts  of  law. 
Idioti3  and  lunatics  almost  always  sued  by  their  com- 
mittees ;  they  also  answered  and  defended  by  their 
committees,(9)  and  the  lunatic  need  not  be  made  a 
party  defendant.(10)  He  might,  however,  be  joined, 
though  this  was  a  mere  matter  of  form,  and  the  com- 
mittee, as  of  course,  put  in  the  answer  as  his  guar- 
dian.(ll)  Where  the  lunatic  and  committee  were 
sued  jointly,  the  latter,  if  he  had  no  interest  adverse 
to  the  lunatic,  would,  as  a  matter  of  course,  be  ap- 


(1)  Ed.  on  Parties.  146.  (2)  2  R.  S.  U4,  §  89,  2  Paige,  108. 

(3)  8  Wend.  870.  (4)  Ed.  on  Parties,  154. 

(6)  8  Atk.  478.  (6)  Coop.  Eq.  24. 

(7)  Coop.  Eq.  80,  81  ;  IJ.  C.  R.  24  ;  2  Id.  189. 

(8)  Ed.  on  Parties,  166.  (9)  Ed.  on  Parties,  206,  211. 
(10)  2  Jolin.  Cb.  R.  242.  (11)  2  John.  Cli.  R.  242. 
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pointed  his  guardian  ad  lttem.{l)  Though  a  lunatic 
was  not  a  necessary  party  in  a  bill  to  set  aside  his 
own  acts,(2)  to  obtain  payment  of  a  debt,(3)  etc., 
etc.,  yet  he  was  an  indispensable  party  to  a  bill  for 
the  recovery  of  lands,  partition  and  other  actions 
concerning  real  property.(4)  It  was  also  laid  down 
as  a  general  and  a  safe  rule  that  a  lunatic  ought  to 
be  made  a  party  in  all  actions  for  the  benefit  of  his 
estate,  and  the  bill  should  be  filed  as  his  bill  by  his 
committee,  or  in  the  names  of  both.  The  general 
practice  was,  even  where  the  lunatic  was  not  a  neces- 
sary party,  to  unite  him  with  his  committee.(5) 

A  similar  rule  would  apply  to  all  kinds  of  trustees. 
The  cestui  que  trusty  if  not  always  a  necessary,  was 
almost  always  a  proper  party  with  the  trustee  in  ac- 
tions concerning  the  trust  fund  or  property.  Where 
the  trustee  commenced  an  action  it  was  generally 
requisite  to  make  the  cestui  que  trust  a  party,  other- 
wise the  latter  would  neither  obtain  relief  nor  be 
bound  by  it.(6)  In  enforcing  a  demand  arising  prior 
to  the  creation  of  the  trust,  against  a  trustee  as  de- 
fendant, it  was  not  necessary  to  make  the  cestui  que 
trusts  parties  if  the  absolute  disposition  of  the  prop- 
erty, was  vested  in  the  trustees.(7) 

We  are  next  to  notice  how  these  rules  relative'  to 
the  appearance  of  parties  are  affected  by  the  Code. 
And  first : — 

In  respect  to  infants,  the  Code  provides, 


(1)  6  Paige,  287?  1  C  R.  N.  S.  809. 

(2)  7  John.  Cb.  B.  189.  (8)  8  Paige,  470. 

(4)  8  Barb.  Cb.  R.  24.  (&)  7  John.  Gb.  R.  189. 

(6)  Ed.  on  Partiei  168;  2  John.  Oh.  R.  288;  1  Paige,  20. 

(7)  Coop.  Eq.  74;  Ed.  on  Partiet,  161. 
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§  115.  When  an  infant  is  a  party,  he  must  appear 
by  guardian,  who  may  be  appointed  by  the  Court  in 
which  the  action  is  prosecuted,  or  by  a  Judge  thereof, 
or  a  County  Judge. 

This  rule  of  the  Code  is  precisely  the  same  as  that 
which  heretofore  existed,  both  at  law  and  in  equity. 
An  infant  can  in  no  case  appear  in  person.  He  must 
appear  by  guardian,  who  is  appointed  by  order  of  the 
Court  for  that  purpose  in  the  manner  prescribed  by 
the  Code,(l)  and  the  rules  of  the  Court.(2)  No  pro- 
cess whatever  can  issue  in  behalf  of  an  infant  plains- 
tiff,  until  a  guardian  has  been  appointed,(3)  and  the 
provisions  of  the  Eevised  Statutes,  it  has  been  held, 
are  not  changed  in  this  respect  by  the  Code.  If  it 
appear  that  the  next  friend  was  appointed  after  the 
issuing  of  the  summons,  it  will  be  set  aside  as  irreg- 
ular. (4)  If  no  guardian  has  been  appointed  at  all, 
or  the  complaint  is  in  the  name  of  the  infant  alone, 
and  it  appear  upon  its  face  that  the  plaintiff  is  an 
infant,  the  defendant  may  demur  on  the  ground  that 
the  plaintiff  has  not  legal  capacity  to  sue.  If  the  fact 
of  the  plaintiff's  infancy  does  not  appear  on  the  face 
of  the  complaint,  the  objection  must  be  taken  by 
answer.  But  if  the  defendant  answer  without  rai- 
sing  the  objection  either  way,  it  will  be  held  to  be 
waived.(5) 

It  has  been  held  that  under  the  Revised  Statutes 
which  prescribe  that  a  guardian  must  be  appointed 
"  before  any  process  can  be  issued  in  the  name  of  an 


(1)  Section  116.  (2)  Sup.  Court  RnleB,  62,  68. 

(8)  HiU  TB.  Thaeter,  8  How.  Pr.  B.  407.  (4)  Ibid. 

(6)  Code,  §§  144, 147, 148.    Hastings  vs.  McKinley,  Court  of  Appeals, 
Oct.  1868. 
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infant  who  is  sole  plaintiff  *^  {V)  it  is  unnecessary  to 
have  a  next  friend  appointed  where  the  infant  is 
joined  as  plaintiff  with  others  ;(2)  and  in  another 
case  it  was  held  that  a  guardian  for  an  infant  wife 
T^io  joins  with  her  husband  was  unnecessary,  unless 
the  action  was  to  recover  her  separate  property .(3) 
The  above  cases,  it  seems  to  me,  cannot  be  safely 
followed  as  precedents.  The  Code  declares  that 
when  an  infant  "  is  a  party"  he  must  appear  by  guar- 
dian, no  matter  whether  as  sole  plaintiff  or  jointly 
with  adults.  Where  an  infant  wife  joins  her  hus* 
band,  no  doubt  it  would  be  proper,  as  under  the  for- 
mer equity  practice,  to  appoint  the  husband  as  guar- 
dian, unless,  as  in  the  case  referred  to,  the  action  was 
to  recover  her  separate  property. 

An  infant  must  also  appear  in  all  cases  by  guar- 
dian where  he  is  a  party  defendant.  No  judgment  can 
be  regularly  taken  against  an  infant  by  default,  (4)  nor 
can  his  guardian  make  any  admissions,  to  affect  his 
rights  injuriously,  or  suffer  judgment  by  default.(5) 
The  answer  is  termed  the  answer  of  the  guardian, 
and  not  of  the  infant,  and  in  cases  where  an  oath 
was  necessary,  it  was  sworn  to  by  the  guardian.(6) 
The  answer  could  not,  however,  be  read  against  the 
infant.(7)  Nor  could  a  complainant  by  any  form  of 
pleading  compel  an  infant  to  become  a  witness 
against  himself.(8) 


(1)  2  R.  S.  446,  $  2. 

(2)  Halbert  tb.  Kewcll,  4  How.  Pr.  R.  98. 
(8)  Cook  Yi.  Rawdon,  6  How.  Pr.  R.  98. 

(4)  2  Code  R.  28.  (5)  4  Paige,  166. 

(6)  1  Barb.  Ch.  Pr.  148.  (7)  «  Paige,  868. 

(8)  6  Paige,  686. 
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There  does  not  seem  to  be  anything  in  the  Godei^ 
inconsistent  with  the  application  of  these  principles 
to  the  new  system.  In  Hill  vs.  Thacter,  supra^l) 
it  was  said  tibiat  the  guardian  of  an  infant  plaintiff 
might>  in  that  character,  have  verified  the  complaint 
under  the  Code. 

No  proceedings  can  be  taken  against  an  infant 
defendant  after  the  commencement  of  the  action 
until  his  guardian  is  appointed.  The  infant  himself 
has  twenty  dayift  to  make  application  for  the  appoint- 
ment of  his  guardian,  but  he  may  apply  after  that 
time  unless  the  plaintiff  forestall  him  in  his  appli- 
oation.(2) 

Appearance  of  married  women. — The  equitable  rule 
which  recognized  the  separate  legal  existence  of  the 
wife  in  cases  concerning  her  individual  property,  and 
actions  between  herself  and  husband,  is  enacted  by 
the  Code.     Section  114  provides: 

When  a  married  woman  is  a  party,  her  husband 
must  be  joined  with  hei»,  except  that, 

1.  When  the  action  concerns  her  separate  proper- 
ty she  may  sue  alone. 

2.  When  the  action  is  between  herself  and  her 
husband,  she  may  sue  or  be  sued  alone. 

But  where  her  husband  cannot  be  joined  with  her  as 
herein  provided^  she  shall  prosecute  or  defend  by  her 
next  friend. 

The  words  in  italics  are  the  amendment  made  in 
1851,  to  the  original  Code.  Before  this  amendment 
it  was  held  in  the  case  of  Coit  vs.  Coit,(3)  and  affirm- 


(1)  8  How.  Pr.  E.  407. 

(2)  McConneU  vi.  Adams,  1  C  R.,  N.  S.  114. 
(8)  4  How.  Pr.  Rv  282. 
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ed  on  appeal  by  the  General  Term  of  the  first  dis- 
trict,(l)  that  a  wife  could  not  sue  her  husband  with- 
out a  next  friend,  except  in  the  single  case  of  a  suit 
for  absolute  divorce,  provided  for  by  statute,  and  that 
the  Code  had  made  no  change  in  this  respect.  The 
same  rule  was  adhered  to  by  the  justice  who  decided 
that  case  at  the  Special  Term,  on  another  occa8ion.(2) 

In  the  Superior  Court  of  New  York,  JuBtic^b  Camp- 
bell, after  consultation  with  his  associates,  held  the 
contrary  doctrine. (3)  Justice  Monson(4)  held,  that, 
in  all  cases  between  husband  and  wife,  the  latter, 
unless  an  infant,  might  sue  alone,  without  a  next 
friend,  and  the  Supreme  Court  of  the  eighth  district 
have  made  a  similar  decision.(5) 

The  above  amendment,  however,  seems  to  have 
settled  the  rule,  that,  where  the  wife  sues,  or  is  sued 
by  her  husband,  she  must  appear  by  her  next  friend. 
The  case  of  an  action  for  divorce,  on  the  groimd  of  • 
adultery,  provided  by  statute,(6)  seems  to  be  no  ex- 
ception to  the  rule  established  by  the  Code.  Under 
the  statute,  and  the  foimer  chancery  practice,  a  wife, 
unless  an  infant  plaintiff  or  defendant,  might  sue  or 
be  sued  alone,  as  though  she  were  a  feme  sole^  in  an 
action  for  divorce  for  adultery.(7)  The  rule  is  held 
to  be  changed  under  the  Code,  by  Justice  Hand,  in 
Heller  vs.  Heller,(8)  in  an  action  against  a  wife  for 
divorce  for  adultery.     Where  a  husband  is  not  a  co- 


(1)  6  How.  Ft.  R.  58.  (2)  Forrest  vs.  Forrest,  8  Code  R.  264. 

<8)  2  Sand.  715. 

<4)  8  G  R.  40:    4  Ft.  R.  846,  Otsego  Special  Term,  1850. 

(5)  3  G.  R.  188.  (6)  2  R.  S.,  4tb  ed.,  827,  §  48. 

(7)  Wood  ▼•,  Wood,  2  Faige,  109. 

(8)  6  How.  Pr.  R.  194  I  1  G.  R.,  N.  S.  809. 
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plaintiff  or  co-defendant,  he  remarks,  it  aeems  the 
wife  must  now  always  prosecute  or  defend  by  pro- 
chien  ami.  And  a  similar  rule  was  laid  down  in  the 
New  York  Superior  Court,  on  consultation  of  all  the 
judges,  in  Meldora  vs.  Meldora,(I)  in  which  the 
Court  refused  to  proceed  in  an  action  against  the 
wife  for  adultery  until  a  next  friend  had  been  ap- 
pointed. 

By  the  language  of  the  section  of  the  Code  under 
consideration,  it  is  provided  that :  **  When  the  ac* 
tion  concerns  her  separate  property,  she  may  sue 
alone.'^ 

And  again,  by  the  amendment  to  the  section : 
"  But  where  her  husband  cannot  join  with  her,  as 
herein  provided,  she  shall  prosecute  or  defend  by  her 
next  friend.^*  In  the  former  edition  of  this  work  it 
was  suggested  that,  from  this  language,  there  is  still 
a  class  of  cases  in  which  the  wife  might  appear  alone 
as  plaintiff  without  any  next  friend,  it  having  been 
held  that  the  words  "  may  sue  alone,'  were  not  to  be 
construed  "  must  sue  alone,"(2)  but  that  in  actions 
concerning  her  separate  property  she  was  authorized, 
at  her  option,  either  to  "  sue  alone,"  or  to  join  with 
her  husband  ;(3)  and  that  it  was  only  in  cases  where 
the  husband  *^  cannot  be  joined,"  that  she  was  re- 
quired to  prosecute  or  defend  by  her  next  friend. 
Subsequent  consideration,  however,  and  the  later 
decisions  that  have  been  made  on  this  subject,  have 
satisfied  me  that  this  is  not  the  correct  practice,  but 


(1)  4  Sand.  721.    See  also  Henderson  Ts.Easton,  8  How.  204,  and  other 
cases  hereafter  cited. 

(2)  Van  Bnren  ts.  Gockbnm,  2  Code  B.  68. 
(8)  Willlfl  vs.  Underhilly  6  How.  Pr.  B.  896. 
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that  in  all  cases  where  she  sues  alone  on  account  of 
her  separate  property,  and  indeed  i  n  all  cases  where 
she  is  plaintiff  without  her  husband,  it  should  be  by 
next  friend.(l)  Whether  there  may  not  be  cases  in 
which  if  sued  alone,  without  joining  her  husband, 
she  may  appear  and  answer  without  next  friend,  is 
not  so  clear.  In  the  late  case  of  Henderson  vs.  Eas- 
ton,(2)  the  rule  was  carried  to  the  extent  even  of 
prohibiting  a  married  woman  defendant,  sued  in  her 
own  name  by  a  stranger,  on  a  promissory  note,  from 
setting  up  her  coverture  in  defence,  unless  she  ap- 
peared by  next  friend.  "The  answer,"  says  the 
Court,  "  is  a  felo  de  se  by  her  own  showing ;  her  hus- 
band ought  to  have  been  joined  with  her,  or  she 
ought  to  have  answered  by  her  next  friend;  she 
could  not  defend  by  her  own  name."  The  answer, 
it  was  held,  might  have  been  disregarded,  and  treat- 
ed as  a  nullity,  and  leave  was  granted  to  take  it  from 
the  files  of  the  Court.  It  has  been  thought,  how- 
ever, that  this  is  carrying  the  rule  to  an  unwarranta- 
ble extent.  In  that  case  if  the  answer  were  true 
that  the  defendant  had  a  husband  living,  he  was  a 
necessary  party,  and  mwt  be  joined ;  if  untrue,  the 
defendant  was  properly  sued  alone.  It  was  entirely 
a  matter  of  proof  upon  the  issue  joined,  and  the  plain- 
tiff on  the  trial  must  succeed,  or  fail,  according  as  it 
appeared  from  the  proof  whether  he  had  made  the 
proper  parties  defendants  or  not.  In  neither  case 
could  a  next  friend  have  been  proper. 
A  more  serious  difficulty,  however,  arises  under 


(1)  See  HowUnd  vs.  Fort  Edward  Paper  Mill  Co.,  8  How.  606. 
(3)  8  How.  Pr.  B.  201. 
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this  section,  namely,  in  regard  to  the  application  of 
the  former  rules  of  common,  law  and  equity  plead- 
ing to  that  clause  of  the  section  which  provides  that 
when  the  action  concerns  the  wife's  separate  proper** 
ty  she  "  may  sue  alone."  Is  this  language  permis- 
sive, enabling  the  wife  to  sue  alone  in  this  class  of 
cases,  or  join  her  husband  with  her  at  her  option ; 
or,  on  the  contrary,  must  she  sue  alone,  and  if  so,  is 
the  husband  a  proper  or  necessary  party  defendant  ? 
The  subject  perhaps  more  properly  belongs  to  the 
two  next  sections  of  this  Chapter,  but  as  it  is  so 
closely  connected  with  the  matter  at  present  under 
discussion,  I  prefer  briefly  to  notice  it  in  this  place. 

A  series  of  conflicting  decisions,  from  the  very 
commencement  of  the  new  system,  has  served  to  in- 
volve the  whole  subject  in  difficulty,  and  renders  it 
impossible  to  lay  down  definitely  any  settled  rule  of 
practice.  From  these  decisions,  however,  and  a  care- 
ful examination  of  the  former  rules  of  equity  plead- 
ing, relative  to  the  appearance  and  joinder  of  hus- 
band and  wife,  as  parties  plaintiff  or  defendant,  cer- 
tain inferences  are  to  be  drawn  which  may,  in  some 
degree,  serve  to  elucidate  the  subject. 

It  was  the  common  equity  practice,  and  has  been 
repeatedly  held  in  this  State  before  the  Code,  that  a 
suit  in  relation  to  the  wife's  separate  property,  where 
the  interests  of  the  husband  and  wife  were  in  confiicty 
could  not  be  brought  in  the  names  of  both.  The 
wife  must  prosecute  by  her  next  friend,  and  the  hus« 
band  should  be  made  a  party  defendant ;  or,  where 
the  husband  brings  an  action,  and  his  interests  may 
conflict  with  those  of  the  wife,  she  should  be  made 
a  party  defendant.    The  action  in,  the  name  of  bus- 
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band  and  wife,  being  regarded  as  the  suit  of  the  hus- 
band alone,  and  the  wife  being  entitled  to  her  sepa- 
rate action,  in  respect  to  her  separate  property,  such 
an  action  would  not  preclude  her  from  bringing  an- 
other by  her  next  friend.  The  husband  ought  not, 
therefore,  and  cannot,  be  joined  with  her  where  the 
wife's  interests  conflict  with  his.(l)  These  rules,  it 
seems  to  me,  on  both  principle  and  authority,  are 
fully  applicable  to  the  system  of  pleadings  devised 
by  the  Code. 

But,  is  there,  in  all  cases,  such  a  conflict  of  inter- 
est between  husband  and  wife  in  an  action  concern- 
ing her  separate  property,  as  to  render  it  absolutely , 
necessary  for  her  to  sue  alone  by  her  next  friend, 
and  make  her  husband  a  party  defendant?  This 
question  is  of  the  more  importance  since  the  passage 
of  the  act  of  1848,(2)  with  the  amendment  of 
1849,(3)  for  the  more  effectual  protection  of  the 
property  of  married  women,  as  it  involves  a  large 
and  constantly  increasing  class  of  cases  heretofore 
unknown,  and  a  brief  consideration  of  it,  and  of  the 
principal  decisions  in  regard  to  it,  since  the  Code, 
may  be  of  service. 

In  Van  Buren  and  wife  vs.  Cockbum,(4)  hereto- 
fore noticed,  which  was  an  action  of  ejectment  to 
recover  f  feal  estate  of  the  wife,  it  was  held  that  the 
words  "may  sue  alorie,"  are  not  to  be  construed 
^^  mw^  sue  alone;"  and  that  Where  the  husband  was 


(1)  story  Eq.  PI.  §§  61,  62  and  63,  and  notes;  2  Ves.  468;  7  Sim.  239; 
1  Sim.  and  S4a.  186;  6  Barb.  S.  0.  R.  404;  8  Barb.  Gh.  R.  897;  9  Paige, 
255;  10  id.  198;  2  Barb.  S.  G.  R.  498. 

(2)  Laws  of  1848,  p.  807.  (8)  Laws  of  1849,  p!  628. 
(4)  2  Code,  Rep.  62. 
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joined  with  the  wife,  in  such  case»  a  demurrer  woul(l 
not  lie  for  a  misjoinder  of  parties.  In  a  similar  caae 
at  General  Term  in  the  4th  Di8trict,(l)  it  is  also  in- 
timated that  such  action  is  w'ell  brought  in  the  names 
of  husband  and  wife,  and  the  reason  assigned  is,  that 
the  husband  being  seized  of  a  life  estate,  as  tenant 
by  the  curtesy,  and  the  wife  of  the  ultimate  fee,  the 
two  estates  constituted  the  whole  quantity  of  inter- 
est, and,  to  avoid  multiplicity  of  actions,  were  well 
united  in  one  action.  The  Chancery  rule  as  to  par^ 
ties,  it  was  said,  should  govern  the  case.  The  action, 
though  an  ejectment,  in  one  sense,  was  like  a  bill 
for  relief;  and  therefore  a  judgment  could  not  be 
complete,  an4  co-extensive  with  the  whole  interest, 
unless  the  husband  and  wife  were  united.  The  first 
of  these  cases,  as  I  shall  presently  notice,  has  been 
disapproved.(2) 

In  Willis  vs.  nnderhill,(3)  Justice  Roosevelt 
held  that  in  an  action  by  the  wife  concerning  her 
separate  property,  she  was  not  bound  to  join  her 
husband,  but  he  expressed  no  opinion  on  the  point 
whether  in  such  case  the  husband  should  have  been 
made  a  party  defendant,  or  whether  he  might  have 
been  properly  joined  with  her  as  plaintiff. 

But  in  the  later  case  of  Rusher  and  wife  vs.  Mor- 
ris  and  wife,(4)  the  same  Justice  lays  down  the  rule 
distinctly,  that,  in  a  suit  by  a  married  woman  con- 
cerning her  separate  property,  her  husband  mitst  be 
joined  with  her,  as  co-plaintiff,  unless  she  elects  to 
sue  alone.     It  was  an  action  brought  to  foreclose  a 


(1)  Ingraham  yb.  Baldwin;  12  Barb.  10. 

(2)  Brownson  and  wife  tb.  Gifford,  8  How.  890. 

(3)  6  How.  Pr.  B.  896.  (4)  9  How.  Pr,  R.  266. 
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mortgage  given  to  the  wife,  subsequent  to  the  act 
for  the  protectioii  of  the  property  of  married  women, 
and  owned  by  her,  as  her  separate  property.  The 
defendant  demurred,  for  defect  of  parties  in  joining 
the  husband  with  the  wife  as  plaintiflF  in  the  action. 
The  Court  overruled  the  demurrer,  refusing  to  adopt 
the  "  harsh  proposition  that  married  women  must  be 
turned  out  of  court  merely  because  they  came  in, 
arm  in  arm,  with  their  husbands." 

The  principle  recognized  in  this  and  kindred  deci- 
sions, is  directly  contrary  to  the  former  equity  prac- 
tice, and  besides  is  disapproved  by  some  well-consid- 
ered cases  under  our  present  system.  In  order  to 
obtain  a  clearer  view  of  the  subject,  and  to  arrive  at 
what  I  regard  as  the  mofe  correct  and  safe  rule  of 
practice,  I  will  briefly  notice  a  few  of  the  decisions 
in  our  own  courts,  both  before,  and  since,  the  Code. 

Stuart  vs.  Kissam,(l)  was  a  bill  in  equity  under 
the  old  practice,  by  husband  and  wife,  for  the  pur- 
pose of  enforcing  a  bond  and  inortgage  held  in  trust, 
by  the  defendant^  for  the  wife,  one  of  the  plaintiflfe, 
as  her  separate  property.  In  the  opinion  of  the 
Court  in  this  case  it  was  said  that  in  strictness  the 
suit  should  have  been  brought  by  the  wife,  and  the 
husband  made  a  party  defendant.  A  suit  brought 
by  husband  and  wife  was  so  far  the  husband's  suit 
that  a  decree  made  in  it  adverse  to  the  wife's  claim 
would  not  bar  the  wife  from  a  subsequent  suit  by  her 
next  friend  for  the  same  matter.  Therefore  the  de- 
fendant had  a  right  to  require,  by  demurrer  or  an- 
swer, that  the  suit  should  be  in  such  form  as  to  make 

(1)  2  Btrb.  S.  0.  B.  494. 
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the  decree  conclusive  upon  the  wife.  It  was  held, 
however,  that  the  objection  came  too  late  at  the 
hearing. 

Alston  and  wife  vs.  Jones,(l)  was  a  bill  in  equity 
to  set  aside  a  will  in  which  husband  and  wife,  hav- 
ing conflicting  interests,  joined  as  complainants. 
The  Chancellor  held  the  joinder  improper,  and  that 
the  wife  instead  of  being  co-plaintiflf  should  have 
been  made  a  defendant. 

Sherman  and  wife  vs.  Burnham  and  others('*:)  was 
a  bill  in  equity,  also  before  the  Code,  against  the 
trustees  of  a  wife's  separate  estate,  to  remove  such 
trustees,  to  have  an  acount  with  them,  and  to  have 
the  estate  distributed  according  to  the  will.  The  Su- 
preme Court,  on  appeal,  held  that  the  suit  should 
have  been  brought  by  the  wife  alone  by  her  next 
friend,  making  the  husband  a  party  defendant. 

In  the  case  of  Grant  vs.  Van  Schoonhoven(3)  the 
same  principles  are  recognized.  A  bill  filed  by  a  hus- 
band and  wife  is  considered  the  bill  of  the  husband 
merely ;  so  that  the  decree  made  in  such  suit  is  not 
binding  upon  the  wife  in  any  future  litigation,  "  For 
that  reason,"  says  the  Chancellor,  "where  the  bill  is 
filed  by  the  husband  and  wife,  in  regard  to  her  sep-? 
arate  estate,  in  which  the  husband  has  no  common 
interest,  the  defendants,  if  they  think  proper  to  do 
so,  may  insist  that  the  wife  shall  prosecute  in  her 
name  by  her  next  friend^  so  that  the  defendants  may 
not  be  subjected  to  the  expense  of  a  further  litiga- 
tion in  case  they  succeed  in  their  defence  to  that 


(1)  8  Barb.  Ch.  B.  897.  (2)  6  Barb.  S.  0.  R.  408. 

(8)  9  Paige  Gh.  B.  265. 
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suit."  The  same  principle  :w£0  also  recognized  in 
the  subsequent  case  of  Bowefr'^tf.^^mithXl)  holding 
that  the  husband  would  not  be 'a  proper  party  to 
unite  with  the  wife  in  filing  a  biirf(Sa;'.a  construction 
of  a  will  relative  to  that  part  of  the  estaW-bequeathed 
to  the  wife  as  her  separate  property. 

It  is  unnecessary  to  follow  these  decisioh^twcther ; 
and  it  remains  now  only  to  enquire  how  far  tb^-prin- 
ciples  which  governed  them  have  been  recognized  aa, 
applicable  to  the  Code.  '•'•*" 

The  whole  subject  of  the  appearance  of  a  married* 
woman  in  a  civil  action,  and  her  capacity  to  sue  and 
be  sued,  and  when,  and  in  what  cases,  the  husband 
should  be  a  party  to  the  action,  both  at  law  and  in 
equity,  was  discussed,  with  great  learning,  and  a  full 
collection  of  the  authorities  cited,  by  Justice  Hand, 
in  the  case  of  Howland  vs.  Fort  Edward  Paper  Mill 
Gomp^y.(2)  In  examining  one  of  the  questions 
presented  by  that  case,  the  court  laid  down  this  rule, 
that,  in  every  case,  where  a  wife  sues,  or  is  sued,  by 
a  stranger,  in  respect  to  her  separate  property,  her 
husband  should  be  a  party,  plaintiff  or  defendant, 
unless  he'  is  civilly  dead,  absent,  banished,  &c. 
The  general  rules  of  equity  practice  above  referred 
to,  were  fully  recognized  as  applicable  to  pleadings 
under  the  new  system.  The  action  in  that  case  was 
by  the  wife  by  her  next  friend,  on  a  promissory  note, 
executed  to  her,  and  alleged  to  be  her  separate  pro- 
perty. If  the  note  were  her  separate  property,  the 
suit  was  thought  to  be  properly  brought  in  the  wife's 
name  by  her  next  friend.     Still  the  husband,  under 


(1)  10  Paige  Oh.  R.  301.  (2)  8  How.  Pr  R.  60«. 
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the  Code,  should  have '.Veen  made  a  party ;  that  is, 
as  I  understand  i^li*.  party  defendant.  It  is  only 
when  he  cannot  Jbre  jdined  with  her  that  she  can  sue 
by  next  frien,4l.*;.!And  a  next  friend  is  necessary  only 
when  his  intejftsts  are  adverse  to  her :  for  in  all  oth- 
er  cases  Jte.can  join  her.  When  his  interests  are 
adver06)/he  should  be  made  a  party  defendant,  as 
necesiMry  to  a  complete  determination  of  the  rights 
in^€ftved.  The  former  reasons  for  his  being  a  party 
'^'fJlaintiff,  or  defendant,  in  a  suit  in  relation  to  her 
'separate  property,  still  exist.(l) 

In  Brownson  and  wife  vs.  Gifford  and  others,  (2) 
Justice  Harris,  on  a  careful  review  of  the  subject, 
decided  that  in  an  action  by  the  wife  for  the  parti- 
tion of  real  estate,  held  as  her  separate  property  un- 
der the  act  for  the  protection  of  married  women,  the 
husband  was  improperly  joined  as  plaintiff.  It  was 
not  directly  decided  that  in  such  case  the  husband 
ought  to  be  made  a  party  defendant ;  but  the  rea- 
soning of  the  Court  in  adopting  the  equity  rule  of 
pleading  in  these  cases  unerringly  leads  to  that  re- 
sult. Thus  he  says:  *'In  respect  to  parties,  that 
system  of  practice  has  adopted,  substantially,  the 
rules  which  existed  in  Courts  of  Equity.  The  lead« 
ing  principle  as  to  plaintffs,  is,  that  they  shall  be 
the  real  parties  in  interest.  When  a  married  wo^ 
man  is  to  be  a  party,  the  general  rule  prescribed  by 


(1)  In  this  opinion  Judge  Hand  notices  the  remark  of  Mr.  Fonblanqne, 
that  "  he  had  not  been  able  to  find  a  case,  either  at  law  or  in  equity,  in 
which  the  wife  had  been  allowed  to  sue,  or  be  sued,  by  a  jtrangeri  merely 
in  respect  to  her  separate  property,  without  her  husband  being  plaintiff  or 
defendant/' 

(2)  6  How.  Pr.  R.  890. 
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the  114th  section  of  the  Code  is  that  her  husband 
must  be  joined  with  her.  To  this  rule  two  excep- 
tions are  made,  first,  when  the  action  concerns  the 
separate  property  of  the  wife ;  and,  secondly,  when 
it  is  between  herself  and  her  husband.  In  these 
cases  she  may  sue  and  be  sued  alone.  Thus  the 
rule  is  left  precisely  as  it  stood  in  equity  before. 
(Story's  £q.  PI.  61,  62,  63.)  The  design  of  making 
these  exceptions  was,  not  to  prescribe  a  new  rule,  or 
to  allow  the  wife  to  join  with  her  husband  or  not, 
but  merely  to  authorize  her,  notwithstanding  the 
general  rule  that  the  wife  must  join  with  her  bus- 
bandy  to  sue  alone  in  a  proper  case.  Whether  or 
not  she  should  sue  alone  or  be  joined  with  her  hus- 
band, is  to  be  determined  now,  as  before  the  adop- 
tion of  the  Code,  by  the  settled  practice  of  Courts  of 
Equity." 

'^  In  this  action  I  think  the  husband  has  been  im- 
properly joined  as  a  co-plaintiff.  So  far  as  the  pro- 
perty devised  to  the  wife  is  concerned,  it  being  her 
separate  property,  the  husband  has  no  interest  in 
common  with  her ;  he  isi  in  fact,  a  stranger  to  the 
cause  of  action.  On  the  principle,  therefore,  upon 
which  it  is  held  that  where  one  plaintiff  who  has  an 
interest  in  the  subject  matter  of  the  action,  is  joined 
with  another  who  has  no  such  interest,  a  demurrer 
will  lie  for  the  misjoinder,  this  demurrer  must  be 
sustained.  The  suggestion  in  Van  Buren  agt.  Cock- 
bum,  (2  Code  R.  63,)  that  when  the  action  relates 
to  the  separate  estate  of  a  married  woman,  it  is  op- 
tional with  her  whether  the  action  shall  be  brought 
in  her  own  name  as  sole  plaintiff,  or  in  the  joint 
names  of  herself  and  husband,  cannot  be  sustained 
by  authority  or  upon  principle." 
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In  a  still  later  case,  in  the  N.  Y.  Superior  Court, 
Cjrnthia  Smith  by  Edward  Smith  her  next  friend 
vs.  Kearny  and  another,(l)  an  action  to  recover  the 
wife's  separate  property,  Justiob  Hoffman  fully  con- 
curred in  this  view,  disapproving  the  rule  laid  down 
in  Rusher  and  wife  vs.  Morris,  heretofore  noticed,(2) 
and  holding  that  a  complaint  for  the  separate  proper- 
ty of  the  wife  could  not  be  jointly  in  her  own  and 
her  husband's  names,  but  that  she  must  sue  alone 
by  her  next  friend,  and  that  her  husband  could  not 
be  such  next  friend.  *^  The  very  idea  of  a  separate 
estate,"  he  remarks,  ^^  is  an  estate  held  by  the  wife 
in  opposition  to  a  marital  right.  Therefor,  her 
position  is  antagonistic  to  his  as  to  such  property, 
whatever  may  be  the  actual  union  of  views  and  acts 
between  them."  The  inference  from  this  language 
would  be  that  in  accordance  with  the  equity  rule  of 
pleadings  the  husband  in  such  case  should  properly 
be  made  a  party  defendant.  In  regard  to  the  mean- 
ing of  the  section  of  the  Code  under  consideration, 
Judge  Hoffman  remarks :  '^  There  is  then  no  sensi- 
ble construction  of  the  whole  to  be  found  except  in 
reading  the  provision  thus : — ^When  a  married  wo- 
man is  a  party,  the  husband  must  be  joined  in  the 
action,  except  that  if  the  action  concern  her  sepa- 
rate property,  the  husband  cannot  be  joined  with 
her,  but  she  must  sue  by  a  next  friend.     And  when 

• 

the  action  is  between  herself  and  her  husband,  she 
shall  prosecute  or  defend  by  her  next  friend." 

The  better  opinion,  therefore,  upon  the  whole 
subject^  seems  to  be,  that  although  thete  is  some 

t 

(1)  9  How.  Pr.  B.  466.  (2)  Ante,  page  98. 
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conflict  of  authority  on  this  question,  yet  the  vieVs 
expressed  in  the  last  three  cases  above  cited  furnish 
the  correct  rule  of  pleading  under  the  Code.  Suchi 
at  all  events,  will  be  the  safer  practice.  For,  even 
if  it  be  true,  that  a  married  woman,  as  the  learned 
judge  remarks  in  Rusher  and  wife  vs.  Morris,  will 
not  be  turned  out  of  court  because  she  comes  there 
'^  arm  in  arm "  with  her  husband,  yet  it  is  none  tbe 
less  true,  that  in  order  to  avoid  the  risk  of  such 
harsh  treatment,  she  had  better  in  the  first  instance 
come  there  arm  in  arm  with  her  prochien  ami,  and 
he  too  a  person  other  than  her  husband.  This  is 
perfectly  consistent  with  legal  propriety,  and  will 
place  the  matter  beyond  objection  or  cavil. 

In  an  action  for  the  partition  or  sale  of  real  es- 
tate, held  in  common,  the  wife  of  the  plaintiff  is  a 
proper  and  necessary  party,  and  must  be  joined  with 
her  husband  in  the  action.  So  held  by  Justice  Crip- 
pen  in  Ripple  vs.  Gilbom  and  others.(l)  This  case 
is  not  inconsistent  with  the  principles  above  laid 
down,  the  decision  being  placed  on  the  ground  that 
the  wife  has  an  inchoate  right  of  dower,  and  con- 
sequently an  interest  in  the  premises,  and  that  the 
Code  directs  all  persons  having  an  interest  in  the 
subject  of  the  action,  and  in  obtaining  the  relief  to 
be  demanded,  to  be  joined  as  plaintiffs. 

If  the  husband  be  abroad,  or  is  banished,  or  has 
abjured  the  country,  or  is  an  alien  enemy,  a  mar- 
ried woman  may  sue  alone  by  her  next  friend,(2) 
and  so  too  where  the  husband  is  civiliter  mortuus,  as 


(1)  8  How.  Pr.  R.  466. 

(2)  Edwards  on  Parties^  145,  and  cases  Uiere  cited. 
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if  he  be  sentenced  to  the  state  prison  for  life.(l)  In 
such  a  case  a  suit,  might,  under  the  equity  practice, 
be  carried  on  against  the  wife  to  charge  her  separate 
estate  without  him,  with  the  leave  and  under  the 
direction  of  the  Court.(2)  But,  where  the  husband 
was  imprisoned  in  the  King's  bench,  an  order  for  a 
feme  covert^  defendant,  to  put  in  an  answer  separately 
from  her  husband  was  refused.(3)  If  the  hiisband 
has  been  transported  for  felony,  or  has  abandoned 
his  wife  in  a  foreign  country,  and  she  is  domiciled 
here,  and  generally  if  the  husband  is  absent  so  that 
process  cannot  be  served  on  him,  she  may,  it  seems, 
sue  or  be  sued  as  a  feme  sole.(4)  All  these  cases,  it 
is  thought,  are  cases  in  which  the  husband  ^^  cannot 
be  joined  with  her"  within  the  meaning  of  the  Code, 
and  she  must,  therefore,  appear  by  next  friend. 

The  appearance  of  idiots,  lunatics,  &c.,  by  their 
committees,  and  of  persons  acting  in  a  fiduciary  or 
representative  character  generally,  will  be  consid- 
ered in  the  two  following  sections  under  the  heads 
of  parties  plaintiflF,  and  parties  defendant. 

It  is  not  necessary  that  all  the  defendants  should 
actually  appear  or  be  served  with  process  in  an  a-c- 
tion,  in  order  to  enable  the  plaintiff  to  proceed  in 
the  suit.  When  a  summons  shall  have  been  served 
on  one  or  more  of  the  defendants,  but  not  on  all, 
the  Code  provides  that  the  plaintiff  may  proceed 
as  follows : 

^'1.  If  the  action  be  against  defendants  jointly 


(1)  In  the  matter  of  Demfng,  10  John.  242. 

(2)  Story  Eq.  PI.  68,  and  note,  Ibid.  §  61,  71. 

(3)  Anonymous,  2  Ves.  jr.  882. 

(4)  Story'sEq.  PI.  §§61,  71. 


SEC.  I.]  APPEARANCE  OF  PARTIES.  107 

indebted  upon  contract,  he  may  proceed  against  the 
defendant  served,  unless  the  court  otherwise  direct, 
and  if  he  recover  judgment,  it  may  be  entered 
against  all  the  defendants  thus  jointly  indebted,  so 
far  only  as  that  it  may  be  enforced  against  the  joint 
property  of  all,  and  the  separate  property  of  the 
defendants  served,  and,  if  they  are  subject  to  arrest, 
against  the  persons  of  the  defendants  served ;  or, 
2.  If  the  action  be  against  defendants  severally 
liable,  he  may  proceed  against  the  defendants  served 
in  the  same  manner  as  if  they  vrere  the  only  de- 
fendants." (1)  And  by  a  subsequent  section  of  the 
Code  (2)  where  judgment  shall  have  been  recovered 
against  joint  debtors,  those  who  were  not  originally 
summoned  to  answer  the  complaint,  may  be  sum- 
moned to  show  cause  why  they  should  not  be  bound 
by  the  judgment. 

It  is  only  in  case  of  joint  debtors  that  a  judgment, 
even  in  form,  can  be  entered  against  a  party  who 
does  not  appear,  or  is  not  brought  into  Court  by  ser- 
vice of  process.  Thus  in  a  suit  brought  against  the 
heirs  of  a  person  dying  intestate,  it  was  held,  that, 
the  statute,  creating  no  joint  liability,  a  judgment  in 
form  could  not  be  entered  against  those  of  the  de- 
fendants not  served.  It  was  not  decided,  however, 
whether  the  plaintiff  might,  in  such  case  have  pro- 
ceeded against  those  of  the  defendants  who  wei*6 
served  with  process.(3) . 

If  the  defendants  are  jointly  liable,  and  not  sever- 
ally, the  complaint  and  proceedings  must  be  .against 


(1 )  Am.  Code,  $  136.  (2)  Ibid.  S  876. 

(8)  SUnnard  vs.  Mattice,  6  How.  Pr.  R.  487. 
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all  the  parties,  and  the  judgment  in  form  so  entered, 
although  all  do  not  appear,  or  have  not  heen  served 
with  proces8.(l)  If,  however,  the  defendants  are 
severally  as  well  as  jointly  liable,  the  complaint  and 
judgment  may  be  against  the  parties  served  with 
process  alone.(2)  There  is  nothing  in  the  Code  to 
prevent  the  application  to  a  summons  and  com- 
plaint of  the  former  practice  which  allowed  a  plain- 
tiff to  declare  against  one  of  several  persons  named 
in  a  writ  which  did  not  require  special  bail,  (3)  and 
to  take  judgment  against  such  defendant,  if  severally 
liable^  before  getting  the  other  parties  into  Court,  or 
serving  them  with  process. 


SECTION  11. 


OF   PARTIES  PLAINTIFF. 


The  rule  at  common  law,  before  the  Code  went 
into  effect,  was,  that  actions  on  contract  must  be 
brought  in  tbe  name  of  the  party  in  whom  the  legal 
interest  was  vested.(4)  The  legal  interest  did  not,  in 
all  cases,  mean  the  ownership  of,  or  property  in,  the 
contract.  Thus  a  contract  might  be  assigned,  but  a 
right  of  action  for  a  breach  of  the  contract  did  not 


(1)  Mechanics'  and  Farmen'  Bank  vs.  Rider,  6  How.  Pr.  R.  401. 

(2)  Stannard  vs.  Mattioe,  7  How  Pr.  R.  4. 

(3)  Travis  and  others  rs.  Tobias  and  others,  7  How.  Pr.  R.  90. 

(4)  1  Chit.  PI.  2. 
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pass  with  the  assignment,  except  in  the  case  of  bills 
of  exchange  and  promissory  notes,  where  the  contract 
was  made  transferable  by  law,  so  as  to  vest  the  pro- 
perty absolutely  in  the  assignee.(l)  And  though  in 
cases  other  than  these,  the  contract  became  in  fact 
the  property  of  the  assignee,  yet  a  suit  for  the  breach 
of  it  could  not  be  in  his  own  name,  but  must  be  brought 
in  the  name  of  the  assignor  or  original  creditor.(2) 
The  assignee  might  sue  in  his  own  name  on  a  new 
promise  made  to  him,  subsequent  to  assignment,  for 
this  was  regarded  in  the  light  of  a  new  agreement 
or  contract.(3)  If  the  assignor  were  dead  the  as- 
signee must  sue  in  the  name  of  the  executors  or  ad- 
^Iinistrators  of  the  assignor.  But  by  the  statute  of 
1835,(4)  if  there  were  no  executors,  or  the  executors 
had  no  interest,  or  refused  to  prosecute,  the  action 
might  be  in  the  name  of  the  assignee. 

In  equity  the  rule  was  directly  the  reverse.  Courts 
of  equity  allowed  and  protected  assignments,  and  the 
assignee,  in  whom  was  vested  the  equitable  interest 
and  right  of  property  in  the  contract,  was  the  proper 
person  to  avail  himself  of  the  remedy.(5)  The  as- 
signor was  neither  a  necessary  nor  a  proper  party 
plaintiff;  or,  as  has  been  well  stated,  ^'  if  the  assignee 
sues  at  law  he  is  turned  out  of  court,  and  if  the  as- 
signor sues  in  equity  he  is  turned  out  also." 

Real  party  in  interest  must  be  plaintiff. — The  Code 
of  Procedure  has  adopted,  with  slight  modifications, 
the  rule  in  relation  to  parties  which  has  heretofore 


(1)  1  CHiit.  PI.  17j  4  How.  Pr.  R.  68. 

(2)  2  Black.  Com.  442.  (8)  8  T.  R.  696. 
(4)  2  R.  S.  (8d  Ed.)  p.  446. 

(6)  6  Paige,  Gb.  R.  689;  6  Id.  698;  7  Id.  21. 
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obtained  in  courts  of  equity.  With  the  exceptions 
mentioned  in  §113,  the  suit  must  be  prosecuted  in 
all  cases  in  the  name  of  the  party  in  interest,  and 
the  rule  which  has  prevailed  in  equity,  with  these 
modifications,  may  be  very  safely  applied.(l)  By 
the  rule  in  equity  the  plaintiff  must  be,  at  the  time 
of  the  commencement  of  the  suit,  immediately  inte- 
rested in  the  subject  mutter  of  it,  and  the  suit  could 
not  be  prosecuted  in  the  name  of  a  mere  nominal 
plaintiff,  as  might  have  been  done  in  an  action  at 
law,  on  a  negotiable  promissory  note  or  bill.  And  it 
was  a  fatal  objection,  that  some  of  the  complainants 
showed  no  right  whatever  to  participate  in  the  re- 
lief sought.(2) 

The  section  of  the  Code(3)  which  adopts  the  equity 
rule  and  requires  every  action  to  be  prosecuted  in  the 
name  of  the  real  party  in  interest,  except  as  provi- 
ded in  §  113,  contains  also  the  following  restriction: 
^'but  this  section  shall  not  be  deemed  to  authorize  the 
assignment  of  a  thing  in  action  not  arising  out  of  con^ 
tract/^  It  may  be  of  importance  briefly  to  examine 
this  restriction,  and  to  ascertain  how  far  it  extends. 

It  has  been  held  in  this  state,  before  the  Code, 
that  a  cause  of  action  arising  in  tort  was  not  assign- 
able, at  least  so  as  to  enable  the  assignee  to  sue 
thereon,  at  law,  in  his  own  name.(4)  Before  the 
section  was  amended  in  1851  by  adding  the  above 
restriction,  it  was  held,  that  the  Code  authorized  the 
assignment  of  a  right  of  action  for  a  tort,  so  as  to  ena- 


(1)  Wallace  vs.  Eatoiii  5  How.  Pr.  R.  99:  Report  of  Com.  128  and  124. 

(2)  2  Sand.  Cb.  R.  188.  (8)  Am.  Code,  §  111. 

(4)  Gardner  vs.  Adams.  12  Wend.  297:  People  ts.  Tioga  Com.  Pleas, 
19  Wend.  98. 
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ble  the  assignee  to  sue.(l)  The  amendment  it  has 
been  supposed  was  intended  to  restrict  this  right, 
and  to  establish  the  general  principle  that  nothing 
but  a  cause  of  action  growing  out  of  contract  could 
be  assigned  so  as  to  give  the  assignee  such  an  interest 
as  would  enable  him  to  enforce  his  demand  by  civil 
action.(2) 

That  this  construction  is  incorrect  is  manifest. 
The  section  referred  to  does  not  "authorize"  the  as- 
signment of  a  thing  in  action  not  arising  out  of  con- 
tract ;  neither  does  it  forbid  such  assignment.  Con- 
sequently the  right  rests  upon  precisely  the  same 
footing  as  it  did  before,  and  an  assignee  takes  pre- 
cisely the  same  interest  in  the  assignment  of  every 
species  of  demand,  cither  at  law  or  in  equity,  as  he 
did  before  the  Code.  If  therefore  the  demand  was 
such  as  was  capable  of  assignment  before  the  Code, 
so  as  to  carry  an  equitable  interest  to  the  assignee,  it 
is  such  a  demand  as  will  now  pass  by  assignment, 
so  as  to  give  the  assignee  a  right  of  action  thereon. 
It  becomes  important,  therefore,  in  order  to  Ascertain 
who  may  be  a  proper  party  plaintiff  in  this  class  of 
cases,  to  consider  what  demands  are  assignable. 

It  is  admitted,  on  all  hands,  that  a  mere  personal 
tort,  such  as  slander,  assault  and  battery,  and  the 
like,  are  not  assignable.  They  die  with  the  person; 
no  action  could  be  maintained  upon  them  by  the 
personal  representatives,  and  an  assignment  conveys 
no  interest  to  the  assignee  which  can  be  asserted  in 
a  court  of  justice.     But  torts  for  the  taking  and  con- 


(1)  Kellogg  vs.  Church,  3  Code  R.  43. 

(2)  See  Herchante'  Mutual  las.  Co.  vs.  Eaton  per  Selden,  J.  11,  Leg. 

Obe.  140. 
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version  of  personal  property,  or  for  injury  to  personal 
property,  and  generally,  it  seems,  such  a  right  of  ac- 
tion for  a  tort  as  would  survive  to  the  personal  rep- 
resentatives of  the  party,  may  be  assigned,  so  as  to 
pass  an  interest  to  the  assignee  which  he  can  assert 
in  his  own  name,  in  a  civil  action,  under  the  Code, 
as  he  formerly  might  in  the  name  of  the  assignor  at 
law.  This  has  been  several  times  held  in  a  variety 
of  well-considered  cases  in  the  Supreme  Court.(l) 
In  Hoyt  vs.  Thompson,  in  the  Court  of  Appeals,  (2) 
the  Court  says  ^'  all  choses  in  action,  embracing  de- 
mands which  are  considered  as  matters  of  property 
or  estate,  are  now  assignable,  either  at  law  or  in 
equity.  Nothing  is  excluded  but  mere  personal  torts 
which  die  with  the  party.  A  claim  therefore  for  pro- 
perty fraudulently  or  tortiously  taken  or  received, 
or  wrongfully  withheld,  and  even  for  an  injury  to 
either  real  or  personal  property,  may  be  assigned." 
And  in  Hodgman  vs.  The  Western  Railroad  Cor- 
poration (3)  which  contains  a  very  succinct  and  clear 
exposition  of  the  law  on  this  subject  as  it  stands 
under  the  Code,  the  language  of  Judge  Story,  in 
Comengs  vs.  Vasse,  1  Peters'  Rep.  213  is  quoted 
with  approbation.  "  In  general,  it  may  be  affirmed 
that  mere  personal  torte,  which  die  with  the  party, 
and  do  not  survive  to  his  personal  representatives, 
are  not  capable  of  passing  by  assignment ;  and  that 
vested  rights  ad  rem  and  in  re ;  possibilities  coupled 
with  an  interest,  and  claims  growing  out  of,  and  ad- 
hering to  property,  may  pass  by  assignment." 


(1)  See  Robinson  vs.  Weeks,  6  How.  Pr.  R.  161.  Zabriskie  vs.  Sayre 
cited  in  Voorhies'  Code,  p.  84.  Hodgman  vs.  Western  R.  R.  Corporation, 
7  How.  Pr.  R.  498.    See,  alBO,  Hall  vs.  Robinson,  2  Corns.  R.  294. 

(2)  X  Selden  B.  847.  (8)  7  How.  Pr.  B.  4M. 
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Thus  a  widow's  right  of  dower,  before  admeasure- 
ment, which  it  has  been  repeatedly  held  was  not 
a88ignable,(l)  can,  under  these  rules,  it  is  presumed, 
be  assigned  so  as  to  pass  an  interest  which  the  as- 
signee may  assert  by  action  under  the  Code.  So  too 
rent  in  arrear  which  was  not  assignable  at  law,  (2) 
may  now  be  assigned,  and  the  assignee  maintain  a 
suit  upon  it,  in  his  own  name. 

Though  prospective  demands  may  be  assigned  in 
equity,(3)  yet  a  mere  expectancy — ^a  mere  jus-pre-^ 
cariunij  such  as  an  anticipated  donation  from  the 
government,  is  not  assignable  or  capable  of  being 
8old.(4)  It  is  a  mere  possibility  not  coupled  with 
an  interest.  But  a  vested  interest,  in  remainder,  in 
personal  property,  though  liable  to  be  defeated  by  a 
future  event,  is  as8ignable.(5)  So,  too,  a  claim 
against  a  foreign  government  for  an  illegal  cap- 
ture.(6)  In  the  late  case  of  Field  vs.  Mayor,  &c. 
of  New  York,(7)  the  Court  of  Appeals  held  that 
an  assignment  for  a  valuable  consideration  of  de- 
mands, having  at  the  time  no  actual  existence,  but 
resting  in  expectancy  merely,  as  for  example  all 
such  demands  as  might  become  due  for  printing,  in 
which  the  assignor  wa^  then  engaged  for  the  city  of 
New  York,  was  valid  in  equity.  Though  it  was  not 
strictly  an  assignment  in  praesenti  of  a  chose  in  ac*- 
tion,  because  it  was  not  yet  in  existence,  but  re* 


(1)  17  John.  167;  20  id.  411}  1  Barb.  S.  G.  ft.  600. 

(2)  Deroarest  vs.  WiUard,  8  Cow.  B.  206. 

(8)  Field  vg.  Mayor,.&c.  of  New  York,  2  Seld.  179. 

(4)  MnnseU  tb.  Lewis,  4  HiU,  685. 

(5)  Lawrence  ti.  Bayard » 7  Paige,  70. 

(6)  Conch  Yi.  Delaplain,  2  Corns.  897. 

(7)  2  Selden,  179. 
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mained  in  possibility  merely,  yet  it  was  a  valid 
agreement,  and  would  take  effect  as  an  assignment 
when  the  demands  intended  to  be  assigned  were 
subsequently  brought  into  existence. 

An  entire  demand  may  be  assigned  in  parts  to 
different  persons,  and  the  assignee  of  a  portion  of 
the  demand  will  have  his  right  of  action  to  recover 
such  portion.(l)  In  Such  case,  it  is  intimated  by 
Judge  Wells,  in  the  late  case  of  Cook  vs.  The  Gen- 
esee Mutual  Insurance  Co.,(2)  the  rule  as  to  parties 
under  the  Code  would  be  the  same  as  the  former  rule 
in  equity,  namely,  that  the  assignees  of  other  por- 
tions of  the  detnand,  and  the  assignor,  if  he  retained 
any  portion,  should  be  made  parties  defendants.  In 
the  same  case,  it  is  also  intimated,  that  the  several 
assignees  and  the  assignor,  if  he  retained  a  portion 
of  the  demand,  might  have  united  to  recover  the  en- 
tire demand  in  the  name  of  the  assignor.  Whether 
in  such  case  the  several  assignees,  or  the  assignor 
and  assignees,  might  unite  in  an  action  tinder  the 
Code  in  their  own  names  to  recover  the  entire  de- 
mand, quere  ?  No  doubt  one  of  the  assignees  might 
maintain  his  suit  to  recover  his  part  within  the  de- 
cision of  Field  vs.  The  Mayor  of  New  York. 

In  all  cases  therefore  where  a  valid  demand  has 
been  assigned,  except  mere  personal  torts  which  do 
not  survive  to  the  personal  representatives,  such  as 
slander,  libel,  assault  and  battery,  false  imprison- 
ment, and  other  injuries  to  the  person,(3)  the  action 
is  to  be  brought,  and  a  recovery  had,  in  the  name  of 
the  assignee. 

(1)  2  Selden,  179.  (2)  8  How.  Pr.  R.  416. 

<8>B.  S.  [8d£d.]690,$2. 
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The  party  prOBecuting  the  suit  must  be  the  real 
party  in  interest.  Thus,  where  a  bank  sued  upon  a 
draft  payable  to  the  order  of  its  cashier,  and  the 
complaint  alleged  that  it  was  delivered  to  the  said 
cashier  ^*  for  the  said  Bank/'  it  was  held  on  demurrer 
that  the.  complaint  was  good,  and  that  the  suit  was 
properly  instituted  in  the  name  of  the  Bank.(l)  So 
in  an  action  on  a  policy  of  insurance  efifected  upon 
the  plaintiff's  property  by  his  agent,  containing  a 
clause  that .  the  Iqss,  if  any,  should  be  paid  to  the 
agent,  it  was  held  that  the  owner  of  the  property, 
being  the  real  party  in  interest,  might  maintain  the 
action.(2) 

Under  the  former  equity  practice,  it  was  held,  by 
the  chancellor,  that  the  assignee  of  a  chose  in  action 
who  is  but  a  nominal  owner,  could  not  sue  in  equity, 
but  the  suit  must  be  brought  by  the  real  party  in 
interest(3)  Though  Judge  Story  thinks  that  this 
doctrine  should  receive  qualifications  in  certain 
cases,  as,  for  example,  where  the  assignee  holds  a 
nominal  interest  as  trustee,  &Cm(4)  yet  with  this 
exception,  it  is  doubtless  generally  applicable  to  our 
present  system. 

The  holder  of  a  promissory  note  is  presumed  to 
be  the  owner,  and  real  party  in  interest,  within  the 
meaning  of  the  Code.  The  production  of  the  note 
and  proof  of  the  signature  of  the  maker  and  endor* 
ser  is  sufficient,  without  showing  value  given,  even 
thcmgh  the  note  was  received  after  due. (5) 

(1)  Camden  Bank  ts.  Rogers  4  How.  Pr.  R.  64. 

(2)  Lane  va.  Colnmbns  Ini.  Co.,  2  Ckide,  R.  66. 

(8)  Rogers  ts.  Traders'  Ins.  Co.,  6  Paige697 ;  Field  tb.  Magee,  6  Paige  689. 

(4)  Story's  Eq.  PI.  {  162,  note. 

(6)  James  ts.  Clulmdra,  6  Saad.  62i  JCottraia  vs.  USis,  I  Sand.  87. 
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In  an  action  on  the  official  bond  of  a  town  super- 
intendent of  common  schools  given  to  the  supervi- 
sor or  his  successor  in  office,  a  subsequent  town 
superintendent  of  common  schools  is  not  the  real 
party  in  interest  within  the  meaning  of  §  111  of  the 
Code,  but  the  action  must  be  brought  by  the  super- 
visor.(l) 

The  effect  and  operation  of  section  111  of  the 
Code  was  coAsidered  by  Justice  Sblden  in  the  late 
case  of  Merchants'  Mutual  Ins.  Co.  vs.  Eaton,(2)  in 
which  the  rule  was  laid  down,  that  the  section  was 
not  designed  to  convert,  in  all  cases ^  a  mere  equit- 
able into  a  legal  title,  so  as  to  enable  the  party  hold- 
ing such  claim  to  assert  it  by  action ;  as  in  the  case 
at  bar  where  an  Insurance  Company,  which  had  been 
compelled  to  pay  for  damages  for  goods  insured  on 
a  canal  boat,  brought  an  action  to  recover  such  dam- 
ages against  the  owners  of  another  boat  committing 
the  injury.  It  was  denied  in  that  case  that  the 
section  under  consideration  was  designed  to  apply, 
in  all  cases,  the  rules  in  relation  to  parties  which 
formerly  obtained  in  courts  of  equity.  Its  principal, 
if  not  its  whole  design,  was  thought  to  be  to  autho- 
rize a  suit  at  law  in  the  name  of  an  assignee  of  a 
chose  in  action^  and  thus  to  abrogate  the  rule  of  the 
common  law  which  renders  such  things  unassign- 
able. "  In  order  to  bring  a  case  within  section  111," 
says  the  Court,  "there  must  be  an  assignment  in 
fact.  An  obligation  to  assign,  or  a  state  of  circum- 
tances  which  would  operate  to  transfer  the  equitable 


(1)  Fuller  ys.  FuUerton,  14  Barb.  69. 

(2)  11  Lee.  OU.  140. 
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interest  in  the  thing  in  action  will  not  be  sufficient. 
There  must  be  that  done  which,  before  the  Code, 
would  have  passed  the  legal  title,  but  for  the  rule 
which  denied  the  assignability  of  such  an  interest.''' 
Except  in  abrogating  the  rule  of  the  common  law, 
namely,  that  courts  of  common  law  will  not  in  gen- 
eral notice  mere  equitable^  as  contradistinguished 
from  the  strict  legal  title  and  inteiest,  so  as  to  invest 
the  equitable,  or  merely  beneficial,  dlaimant  with 
the  ability  to  adopt  legal  proceedings  in  his  own 
name,  the  Code  has  not,  so  far  as  1  have  been  able 
to  discover,  interfered  with  these  established  prin- 
ciples and  rules  relative  to  parties  plaintiff,  which 
heretofore  applied  to  common  law  actions.  Indeed, 
with  this  exception,  I  do  not  see  any  essential  dif- 
ference in  principle  between  the  rules  which  hereto- 
fore governed  a  legal  and  an  equitable  action,  so  far 
as  related  to  the  party  who  should  properly  prose- 
cute the  suit.  The  beneficial  claimant^  or  in  the 
language  of  the  Code,  the  "real  party  in  interest" 
was  the  proper  party  plaintiff.  Thus  an  action 
against  a  carrier  for  the  loss  of  goods  sent  by  a  ven- 
dor to  a  vendee,  must  in  general  be  brought  in  the 
name  of  the  latter,  and  not  of  the  consignor ;  because 
the  law  implies,  that,  by  the  delivery  to  the  carrier, 
the  goods  become  the  property  of  the  vendeey  and  at 
his  ri8k.(l)  So,  too,  as  in  the  case  under  the  Code 
just  cited,  of  Lane  vs.  Columbus  Ins.  Co.,(2)  a  mere 
servant  or  agent,  with  whom  a  contract  is  expressed 
to  be  made  on  behalf  of  another,  and  who  has  no 
direct  beneficial  interest  in  the  transaction,  cannot 


a)  1  Chit.  PI.  6.  (2)  2  Code  E.  66. 
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support  an  action  thereon.(l)  But  when  such  agent 
has  any  beneficial  interest  in  the  performance  of  the 
contract,  as  for  commission,  tfCy  or  a  special  pro- 
perty or  interest  in  the  subject  matter  of  the  agree* 
ment,  as  in  case  of  a  factor  or  broker,  or  a  ware- 
houseman or  carrier,  he  may  support  an  action  in 
his  own  name.(2)  The  rule  as  to  all  manner  of 
torts,  as  for  injuries  to  the  person,  or  to  personal  or 
real  property'  was  the  same.  The  beneficial  claim- 
ant, that  is,  the  party  who  had  sustained  the  injury, 
and  who  was  entitled  to  the  damages  recovered,  was 
the  proper  party  to  prosecute  the  suit.  And  so  also 
in  regard  to  actions  to  recover  real  or  personal  prop- 
erty, the  beneficial  claimant  in  the  subject  matter  of 
the  controversy,  namely  the  possession  of  the  land, 
or  chattels,  was  the  proper  party.  The  party  hav- 
ing the  right  to  the  immediate  possession  was  the  real 
party  in  interest,  and  was  entitled,  then  as  now,  to 
adopt  legal  proceedings  to  enforce  such  right.  In 
the  case  of  replevin,  or  an  action  to  recover  personal 
property,  or  trover  and  the  like,  this  right  did  not 
attach  unless  the  plaintiff  at  the  time  of  the  injury, 
had  either  a  general  or  special  property  in  the  goods 
taken.(3)  Thu|  a  deposit  by  a  person  who  himself 
had  no  property  in  the  goods  did  not  give  the  deposi- 
tary a  right  to  replevy  them,  nor  could  a  mere  ser- 
vant who  has  charge  of  goods,  as  such,  maintain 
replevin.  There  must  be  some  special  property, 
some  beneficial  interest  therein,  otherwise  the  gen- 


(1)  6  John.  R.  94;  10  Ibid.  887;  6  Mass.  R.  491;  10  Ibid.  862. 

(2)  1  T.  R.  112;  2  Esp.  Rep.  498;  11  Eatt,  ISOf  1  Chit.  FL  7-8. 
(8)  1  Chit.  PI.  187.* . 
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eral  owner  alone  could  sue  for,  or  recover  the  pro» 
pcrty.(l) 

These  rules,  seem  to  tne,  to  be  fully  applicable  to 
the  system  of  pleading  adopted  by  the  Code.  The 
beneficial  clamant  is  the  ^^real  party  in  interest" 
within  the  meaning  of  the  Code.  And  in  all  cases 
under  the  old  common  law  system  of  pleading,  where 
the  right  of  the  party  to  sue  was  made  to  rest  upon 
the  fact  of  his  having  such  beneficial  interest,  the  well 
settled  rules,  governing  parties  plaintiff,  apply  to  the 
Code.  A  further  examination  of  these  rules  would 
lead  me  beyond  the  limits  marked  out  for  this  work. 
They  may  be  conveniently  consulted  by  the  student 
in  the  various  standard  works  on  common  law 
pleading. 

As  to  the  joinder  of  plaintiffs.  The  rules  adopted 
by  the  Code  in  regard  to  the  joinder  of  parties  to 
the  action,  are  generally  those  which  heretofore  pre- 
vailed in  Courts  of  Equity.  The  general  rule  in 
equity  is  stated  by  Lord  Hardwicke  to  be  that  ^'  all 
persons  ought  to  be  made  parties  before  the  court, 
who  are  necessary  to  make  the  determination  com- 
plete." Lord  Eldon  lays  down  the  rule  "  that  all 
persons  materially  interested  in  the  subject  of  the 
suit,  however  numerous,  ought  to  be  parties,  that 
there  may  be  a  complete  decree  between  all  parties 
having  material  interests."  Sir  William  Grant  says : 
*^  In  equity  it  is  sufficient  that  all  parties  interested 
in  the  subject  of  the  suit  should  be  before  the  court, 
either  in  the  shape  of  plaintiffs  or  defendants." 


(1)  Harriaon  ▼■.  Mcintosh,  1  John.  Rep.  880;  Hanii  tb.  Smith,  8  Serg. 
■Dd  Bawle,  20}  1  Chit.  PI.  170, 187. 
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Judge  Story,  while  intimating  a  better  exposition  of 
the  general  rule  to  be  "that  all  persons  interested 
in  the  object  of  the  suit  ought  to  be  made  parties/' 
very  properly  remarks,  that  the  rule  does  not  seem 
to  be  founded  on  any  positive  and  uniform  princi- 
ples ;  and  therefore  it  does  not  admit  of  being  ex- 
pounded by  the  application  of  any  universal  theo- 
rem as  a  test.{l) 

Without  pursuing  these  definitions  further,  I  shall 
proceed  to  a  consideration  of  the  provisions  in  the 
Code  relative  to  parties,  which  seem  to  be  founded 
on  these  general  definitions,  and  certain  other  well 
recognized  principles  of  equity  pleading,  which  will 
be  hereafter  noticed,  merely  premising  that  the  Code 
apparently  has  undertaken  to  do,  what  Judge  Story 
intimates  the  former  equity  system  did  not  do, 
namely,  establish  certain  general  rules,  to  be  ap- 
plied, in  all  cases,  as  an  universal  theorem  or  test. 
These  rules  are  as  follows : 

« 

''All  persons  having  an  interest  in  the  subject  of  the  action, 
and  in  obtaining  the  relief  demanded,  may  be  joined  as  plain* 
tiffs  except  as  otherwise  provided  in  this  title." 

And  again : 

"Of  the  parties  to  the  action,* those  who  are  united  in  inter- 
est must  be  joined  as  plaintiffs  or  defendants  i  but  if  the  consent 
of  any  one  who  should  have  been  joined  as  plaintiff,  cannot  be 
obtained,  he  may  be  made  a  defendant,  the  reason  thereof  being 
stated  in  the  complaint :  and  when  the  question  is  one  of  a 
common  or  general  interest  of  many  persons,  or  when  the  par- 
ties are  very  numerous,  and  it  may  be  impracticable  to  bring 


(1)  1  Story's  £q.  PI.  §  76  and  notes. 
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them  all  before  the  court,  one  or  more  may  sue  or  defend  for 
the  benefit  of  the  whole.''(l) 

And  again: 

"The  court  may  determine  any  controversy  between  the 
parties  before  it,  when  it  can  be  done  without  prejudice  to  the 
rights  of  others,  or  by  saving  their  rights,  but  when  a  complete 
determination  of  the  controversy  cannot  be  had  without  the 
presence  of  other  parties,  the  court  may  cause  them  to  be 
brought  in,"  &c.(2) 

It  was  said  by  Justice  Mason,  in  the  case  of 
Wallace  ys.  Eaton,  and  others,(3)  that  the  section 
last  above  quoted  was  the  controlling  section  in  de- 
termining whether  a  demurrer  for  want  of  proper 
parties  would  lie.(4)  "If  the  court,"  he  says,  "can 
determine  the  controversy  before  it  without  preju- 
dice to  the  rights  of  others,  or  by  saving  their  rights, 
then  a  demurrer  for  non-joinder  of  such  parties  is 
not  well  taken.  If,  on  the  contrary,  a  complete  de* 
termination  of  the  controversies  cannot  be  had  with- 
out the  presence  of  other  parties,  then  the  demurrer 
is  well  taken,  and  the  court  should  order  them  to 
be  brought  in  by  amendments  of  the  pleadings." 
The  same  justice  quotes  from  the  remarks  of  the 
Commissioners  on  this  subject,  as  indicating  a  rule 
of  construction  of  these  sections,  as  follows :  "  We 
have  intended  to  leave  suitors  very  much  at  liberty 
to  choose  whom  to  make  defendants^  and  whom  to 
join  as  plaintiffs.  No  person  can  be  affected  by  a 
judgment  but  a  party  or  one  who  clailns  under  him. 
This  rule  will  make  the  plaintiff  bring  in  all  the 
parties  whom  he  wishes  to  affect.     The  judgment, 


(1)  §  119,  Am.  Code.  (2)  Part  of  §  122,  Am.  Code. 

(8)  5  How.  Pr.  R.  99.  (4)  See  post,  chap  vli.  section  2. 
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as  we  have  seen  by  section  161  (now  section  274,) 
can  be  given  for  or  against  any  one  or  more  of  the 
plaintiflfs  or  defendants." 

It  must  be  evident,  however,  that  so  loose  a  rule 
of  construction  as  seems  to  be  indicated  by  these  re- 
marks, cannot  be  correctly  or  safely  applied  as  a 
general  rule,  at  least  in  regard  to  the  joinder  of 
parties  plaintiff.  If,  indeed,  this  explanation  of  the 
Commissioners  is  entitled  to  any  weight  in  the  con- 
struction of  the  statute,  it  should  be  taken  in  con- 
nection with  what  was  said  by  them,  to  be  one  of 
the  three  main  purposes  in  view,  namely:  "To 
require  the  presence  of  such  parties  as  are  necessary 
to  make  an  end  of  the  controversy ;^\1)  in  other  words, 
that  the  necessary  parties,  at  all  events,  must  be  be- 
fore the  court,  and  by  allowing  a  demurrer  for  a 
defect  of  parties,  this  view  of  the  subject  is  con- 
firmed. 

^  The  rules  prescribed  and  recognized  by  the  Su- 
preme Court  of  the  United  States  for  the  practice  in 
equity  cases  are  similar  in  many  respects  to  these 
provisions  of  the  Code.  It  is  held  in  that  court  that 
as  a  general  rule  all  persons  in  interest  must  be  made 
parties  before  a  decree,  but  no  one  need  be  made  a 
party  against  whom  if  brought  to  a  hearing,  there 
can  be  no  decree.(2)  No  one  need  be  made  a  party- 
complainant  in  whom  there  exists  no  interest,  and 
no  one  a  party  defendant,  from  whom  nothing  is  de- 
manded.(3)  All  persons  materially  interested  in  the 
matter  of  a  bill,  as  plaintiffs  or  defendants,  ought  to 


(1)  Rep.  of  Com.  p.  121.        (2)  Sum.  173;  9  Wheat.  783j  1  Gal.  371. 
(3)  6  Wheat.  550;  5  Cond.  173;  1  Pet.  299;  1  Wash.  517. 
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be  made  parties  to  it,  however  numerous  they  may 
be;  but  there  are  exceptions  to  the  rule,(l)  and  it 
should  be  restricted  to  parties  whose  interests  are  in 
the  issue,  and  to  be  aflFected  by  the  decree.(2)  If 
the  parties  are  very  numerous,  and  it  is  difficult  to 
bring  them  all  in,  or  the  question  is  of  a  general 
interest,  and  few  may  sue  for  the  whole,  then  the 
plea  of  want  of  proper  parties  will  not  be  sustained, 
but  the  other  parties  may  afterwards  come  in  and 
have  a  re-hearing.(3)  This  doctrine,  upon  which  is 
based  one  of  the  provisions  of  the  Code  above  men- 
tioned, is  very  fully  discussed  in  West  vs.  Randall 
et  al.,(4)  and  a  variety  of  cases  cited  in  illustration ; 
as  for  example,  legatees  seeking  relief  and  an  ac- 
count against  executors,  may  sue  in  behalf  of  them- 
selves, and  all  other  interested  persons,  when  placed 
in  the  same  predicament  as  creditors.  So  in  the 
common  case  of  creditors  suing  on  behalf  of  the  rest, 
and  seeking  an  account  of  the  estate  of  their  de- 
ceased debtor  to  obtain  payment  of  their  demands. 
So  also  of  another  class  of  cases,  where  a  few  mem- 
bers of  a  voluntary  society,  or  an  unincorporated 
body  of  proprietors,  have  been  permitted  to  sue  in 
behalf  of  the  whole,  seeking  relief  and  an  account 
against  their  own  agents  and  committees.  So,  also, 
in  suits  brought  by  part  of  a  privateer's  crew  for 
prize  money ;  if  the  suit  be  in  behalf  of  themselves 
only,  it  will  not  be  sustained ;  but  it  must  be  in 
behalf  of  themselves  and  the  rest  of  the  crew. 


(1)  West  Y8.  Randall  et  al.  2  Mason,  187. 

(2)  Mechanics'  Bank  of  Alexandria  vs.  Seton,  1  Peters,  299,  806. 
<8)  Ibid.  Mandeville  vs.  Biggs,  2  Peters^  482,  also  rules  47  and  48. 
(4)  2  Mason,  187. 
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The  rule  of  the  Code  in  regard  to  taking  objec- 
tions for  the  want  of  parties,  is  precisely  the  same  as 
the  equity  rub  of  pleadings  in  the  Federal  courts. 
The  latter  is  stated  by  Mr.  Justice  Wayne  in  the 
opinion  of  the  court,  in  Story  vs.  Livingston,(l) 
thus: 

"  Where  a  complainant  omits  to  bring  before  the 
court  persons  who  are  necessary  parties,  but  the 
objection  does  not  appear  on  the  face  of  the  bill,  the 
proper  mode  to  take  advantage  of  it  is  by  plea  or 
answer.  If  the  objection  appears  on  the  face  of  the 
bill,  the  defendant  may  demur.  The  objection  of  a 
misjoinder  of  complainants  should  be  taken  either 
by  demurrer,  or  in  the  answer  of  the  defendants ; 
it  is  too  late  to  urge  a  formal  objection  of  this  kind 
for  the  first  time  at  the  hearing." 

The  foregoing  are  general  and  well  settled  rules 
of  equity  pleading,  and  there  can  be  little  doubt  that 
they  are  in  the  main  applicable  under  the  Code. 
Most  of  them  have  been  repeatedly  recognized,  and 
acted  upon,  by  the  courts  of  this  8tate.(2)  Thus  it 
is  laid  down  as  the  most  general  principle  in  relation 
to  parties  to  suits  in  equity,  that  every  person  who  is 
at  all  interested  in  the  subject  matter  of  the  suity  or  ne- 
cessary to  the  relief y  must  be  a  party,  in  order  to  en- 
able the  court  to  settle  the  rights  of  all,  and  make  a 
complete  and  definite  decree  upon  the  merits.(3) 
Persons  are  necessary  parties  when  no  decree  can  be 


(1)  18  Peters'  R.  876. 

(2)  Trusteeg  of  Watertown  tb.  Cowen,  4  Paige,  610;  Bailey  vs.  Inglee 
and  others,  2  Paige,  278;  Whelan  vs.  Whelan,  8  Cowen,  588;  Colt  vs.  Las- 
nier,  9  Cowen,  821;  Fellows  vs.  Fellows,  4  Cowen,  688. 

(8)  Same  cases;  also  Boughton  vs.  Allen,  11  Paige,  821;  and  Christie  vs. 
Herrick,  1  Barb.  Cb.  R.  254. 
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made  respecting  the  subject  matter  of  litigation  until 
they  are  before  the  court  either  as  complainants  or 
defendants,  or  where  the  defendants  already  before 
the  court  have  such  an  interest  in  having  them  made 
parties,  as  to  authorize  those  defendants  to  object  to 
proceeding  without  such  parties.(l)  All  persons 
having  a  joint  and  common  interest  in  the  claim  set 
up  in  the  complaint,  arc  necessary  parties.  Thus 
where  a  bill  was  filed  by  one  of  two  joint  makers  of 
a  note,  to  set  aside  a  judgment  confessed  on  the  note, 
which  it  was  alleged  was  usurious;  it  was  held,  by 
the  chancellor,  that  the  other  maker  was  a  necessary 
party ^  and  should  have  been  joined  as  complainant, 
unless  a  sufficient  excuse  was  alleged  in  the  bill  for 
omitting  to  make  him  complainant,  in  which  case 
he  should  have  been  defendant.(2)  This  is  precisely 
the  principle  adopted  by  the  Code.  All  persons  who 
are  entitled  to  litigate  the  same  questions  are  neces- 
sary parties  to  a  suit  to  determine  them.  All  per- 
sons who  are  entitled  to  any  share  of  a  fund  are 
necessary  parties  to  a  bill  for  an  account  and  distri- 
bution of  it.  Thus  where  a  bill  is  filed  by  a  judg- 
ment creditor  to  carry  into  eflfect  an  assignment  of 
the  debtor's  property,  the  other,  creditors  provided 
for  in  the  assignment  should  be  made  parties,  or  the 
bill  should  be  filed  in  behalf  of  the  complainant  and 
all  others  who  may  choose  to  come  in  under  the  de- 
cree. But  it  is  otherwise,  if  the  judgment  creditor 
is  seeking  to  set  aside,  or  is  acting  in  hostility  to, 
the  assignment,(3)  and  the  same  principle  has  been 


(1)  BaHey  ts.  Inglee  and  others,  2  Paige,  278. 

(2)  Broughton  vs.  Allen,  11  Paige,  822. 

(8)  Wakeman  vs.  Groverct  al.,  4  Paige,  28. 
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approved  in  a  case  arising  since  the  Code.(l)  And 
so,  too,  in  regard  to  the  provisions  of  the  Code  that 
when  the  question  is  one  of  a  common  or  general 
interest  of  many  persons,  or  the  parties  are  very 
numerous,  one  or  more  may  prosecute  for  the. bene- 
fit of  the  rest,  it  is  but  adopting,  in  terms,  a  rule  of 
equity  which  our  own  courts  always  recognized. 
The  subject  is  discussed  in  the  late  case  of  Bouton 
vs.  The  city  of  Brooklyn,(2)  and  the  reasons  and 
grounds  of  the  principle  very  clearly  enunciated  by 
Justice  Brown  in  tlie  opinion  of  the  court ;  but  it 
was  thought  in  that  case  not  to  extend  to  a  suit  in 
which  one  of  many  separate  owners  of  property, 
prosecuted  in  his  own  behalf  as  well  as  in  behalf  of 
all  other  owners,  to  avoid  an  assessment  made  by  a 
municipal  corporation  on  such  separate  lots.  The 
action  must  be  btought  to  assert  a  common  rights  or 
to  protect  a  common  interest^  otherwise  the  principle 
does  not  apply.  A  jsimilar  doctrine  was  asserted  in 
McKenzie  vs.  L' Amoureaux,(3)  in  which  it  was  held 
that  an  action  might  be  brought  now,  as  before  the 
Code,  by  one  of  several  legatees  in  behalf  of  himself 
and  others,  for  an  account  of  the  personal  estate,  &c., 
and  to  have  the  real  estate  sold,  and  the  proceeds 
applied  in  payment  of  the  debts  and  legacies.  In 
this  case  it  was  held,  reversing  the  doctrine  of  the 
court  below,  that  when  the  question  involved  was 
one  of  common  or  general  interest^  the  action  might  be 
brought  by  one  or  more  for  the  benefit  of  themselves 
and  others  who  have  such  common  or  general  in- 


(1)  Bank  of  British  North  America  rs.  Saydam  et  al.,  6  How.  479. 

(2)  15  Barb  S.  C.  R.  876. 
(8)  11  Barb.  S.  C   R.  516. 
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terest,  without  showing  that  the  parties  are  very 
numerous,  or  that  it  would  be  impracticable  to  bring 
them   all   before  the   court.     Accordingly  though 
there  were  but  three  persons  whose  interests  were 
identical  with  the  plain tiflTs,  and  who  were  not  joined, 
it  was  decided  that  the  action  was  well  brought.  In 
such  cases,  however,  it  is  essential  that  the  parties 
have  such  common  or  general  interest;  but  where  they 
are  very  numerous,  and  it  is  impracticable  to  bring 
them  all  before  the  court,  an  action  may  be  so 
brought,  it  was  said,  when  the  parties  are  "  united 
in  interest,"  whether  they  have  such  "  common  in- 
terest" or  not.    A  distinction  was  taken  in  this  case, 
it  will  be  observed,  between  parties  united  in  interest^ 
and  those  who  have  a  common  or  general  interest  in 
the  question.     But  in  Habicht  vs.  Pemberton,(l)  in 
the  New  York  Superior  Court,  it  was  held  that  a 
member  of  an  unincorporated  association   cannot 
maintain,  in  his  name  for  the  benefit  of  the  asso- 
ciation, an  action  on  a  note,  given  to  or  held  by  the 
association,  without  showing  by  his  complaint  the 
articles  or  other  instrument  which  gives  him  such 
right  or  authority.     The  mere  fact  that  the  society 
is  not  incorporated,  and  its  members  numerous,  will 
not  warrant  such  a  suit.     "  To  enable  the  plaintiflf 
to  bring  a  suit  in  his  own  right,  and  on  behalf  of  oth- 
ers having  a  common  interest,"  says  the  6ourt,  "  it 
is  not  sujQQicient  to  allege  that  the  other  parties  are 
so  numerous  that  it  would  be  impracticable  to  bring 
them  all  before  the  court,  but  the  nature  of  their 
common  interest  must  appear  to  be  such  as  would 

(1)  4  Sand.  657. 
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entitle  them,  were  they  all  before  the  court,  to  main- 
tain the  action  in  their  own  right,  or  in  their  own 
names." 

It  will  be  seen,  therefore,  that  the  sections  of  the 
Code  under  consideration  are  but  re-enactments  sub- 
stantially of  the  old  equity  rules  relative  to  parties, 
and  extending  these  rules  to  actions  at  law.  The 
words  in  sec.  117,  "All  persons  having  an  interest 
in  the  subject  of  the  action,  and  in  obtaining  the  re- 
lief demanded,  may  join  as  plaintiffs,  &c.,"  it  is  said 
will  be  construed  must  join.  Such,  it  seems,  was  the 
old  chancery  rule,  (1)  which  absolutely  required  all 
persons  having  a  joint  interest  in  the  subject  matter, 
and  in  obtaining  the  relief  sought,  to  join.(2)  And 
where  several  persons  had  a  common  interest  arising 
out  of  the  same  transaction,  though  their  interest 
was  not  joint,  they  might  join  as  complainants  in  one 
suit.(3)  As,  if  the  waters  of  a  stream  were  diverted 
to  the  common  injury  of  the  mills  below,  the  owners 
of  the  mills,  though  their  titles  were  several,  might 
properly  unite  in  one  bill  for  an  injunction.(4) 
Though  persons  having  adverse  or  conflicting  in- 
terests in  the  subject  of  litigation,  should  not  join  as 
complainants.(5)  When  it  is  said,  therefore,  that 
the  word  "  may "  in  the  statute  will  be  construed 
"  must,"  it  is  presumed  nothing  more  is  meant  than 
the  application  of  the  old  equity  rule  of  pleading, 
namely,  that  all  persons  having  a  joint  as  well  as 
common  interest  in  "  the  subject  of  the  action,  and 
in  obtaining  the  relief  demanded,"  are  necessary  par- 


(1)  See  cases  above  cited.  (2)  See  also  9  Paige,  627. 

(8)  3  Paige,  222.  (4)  8  Paige,  677. 

(5)  9  Paige,  256:  8  Barb.  Ch.  B.  897. 
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ties,  and  must  join  as  plainti&,  except  as  otherwise 
provided  in  title  three  of  the  Code.  Persons  having 
a  common^  though  not  a  joint  interest,  are  proper 
parties,  and  may  join ;  but  where  the  interests  in  the 
subject  of  the  litigation  are  adverse  or  conflicting, 
they  cannot  join  as  plaintiffs.  Section  119  above 
quoted  seems  to  confirm  this  view,  by  enacting  that 
**  those  who  are  united  in  interest  must  be  joined  as 
plaintiffs ;"  that  is,  are  necessary  parties,  except  in 
the  case  mentioned  in  the  same  section,  where  any 
of  them  will  not  consent,  in  which  case  they  may 
be  made  defendants ;  or,  as  the  rule  was  established 
in  equity,  they  must  (unless  under  special  circum- 
stances) be  made  defendants.(l) 

The  distinction  between  ]>arties  who  are  ^^  united 
in  interedy*  and  those  who  have  *^  a  common  or  gene-' 
ral  interest*^  within  the  meaning  of  the  Code,  is  very 
clearly  taken  in  the  case  of  McKenzie  vs.  L' Amour- 
eaux  heretofore  cited.(2)  I  understand  by  that  case 
the  rule  to  be  as  above  stated,  that  parties  united  in 
interest  must  join  as  plaintiffs,  except  in  the  one  case 
specified,  where  they  are  very  numerous,  and  it  is 
impracticable  to  bring  them  before  the  court.  Where 
there  is  this  ^^  common  or  general  interest^'  they  mujf 
join,  and  this  leaves  the  rule  precisely  as  it  was  be- 
fore in  equity.  The  rule  that  parties  united  in  in- 
terest must  unite  as  plaintiffii  could  not  be  dispensed 
with,  except  under  peculiar  circumstances,  and  the 
court  would  not  proceed  to  a  decree  where  the  rights 
of  persons  not  before  the  court  were  so  inseparably 


(1)  Bougbton  Ys.  AUen.  11  Paige  821 ;  Hallett  rs.  Dayifl,  2  Paige  16. 

(2)  11  Barb.  S.  C.  B.  616. 
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connected  Tnth  the  claims  of  parties  litigant  that  no 
decree  could  be  made  without  impairing  the  rights  of 
the  former.(l)  In  the  recent  case  of  Conro  vs.  Port 
Henry  Iron  Co.(2)  the  question  as  to  who  ea^e  proper 
and  who  necessary  parties  is  discussed  in  its  applica- 
tion to  a  creditor's  suit.  A  common  interest  in  the 
jEund,  it  was  held,  afforded  a  good  ground  to  join 
parties  plaintiff;  and,  therefore,  within  the  former 
equity  rule,  that  different  creditors  might  unite  in 
such  suit.  They  were  proper  though  not  necessary 
parties,  because  the  action  could  be  sustained  by  a 
single  judgment  creditor.(3) 

'  The  rule,  however,  that  persons  having  a  common 
though  not  a  joint  interest,  or,  as  it  is  more  broadly 
expressed  in  the  Code,  ^^  all  persons  hamng  an  in- 
terest in  the  subject  of  the  action  and  obtaining  the 
relief  sought'*  are  proper  parties,  and  may  join,  is 
not  to  be  understood  literally  as  allowing  in  all  eases 
two  or  more  persons,  having  separate  causes  of  action 
against  the  same  defendant,  though  arising  out  of 
the  same  transaction,  to  unite  and  pursue  their  rem^ 
edies  in  one  action.(4)  It  has  been  well  said  that 
there  is  a  class  of  cases  where  it  is  not  proper,  under 
the  Code,  to  join  persons  as  plaintiffs  who  may  have 
n,  common  interest  in  the  subject  matter  of  the  suit. 
In  actions  that  were  formerly  denominated  ex  de^ 
lido — rfor  injuries  to  the  .person,  as  slander,  battery, 
or  false  imprisonment,  several  persons  cannot  sue 


(1)  Hallett  Ys.  HaUett  and  others,  2  Paige  15. 

(2)  12  Barb.  S.  G.  R.  28. 

(8)  See,  also,  1  Paige  867|  Ibid.  20;  4  John.  Ch.  R.  687. 

(4)  As  to  plaintiffs  In  an  action  of  ejectment,  see  2R.  S.  (8  Ed.)  p.  401.  $  11. 
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jointlj ;  each  must  bring  a  separate  action,  except 
in  cases  of  slander  of  title,  and  of  words  spoken  of 
partners  in  respect  of  their  trade.(l)  Hence,  though 
the  battery  or  false  imprisonment  be  of  two  or  more 
persona  at  the  same  time,  they  must  bring  separate 
actions.  They  are  not  '^  united  in  interest,"  though 
the  cause  of  action  arose  at  the  same  time,  and  grew 
out  q£  the  same  trespas6.(2)  The  ^^commcm  in* 
terest,"  it  would  seem,  which  would  authorize  par- 
ties, who  might  maintain  separate  actions,  to  join  in 
bringing  a  single  action,  must  be  a  common  interest 
in  obtaining  exactly  the  same  measure  and  kind  of 
relief.  There  must  be  one  distinct  general  right,  a 
community  of  interest,  not  merely  in  the  subject 
matter  involved,  but  also  in  the  relief  demanded. 
Thus,  a  slander  uttered  of  two  persons  jdintly,  can-* 
not  enable  them  jointly  to  sue,  because  each  de-» 
mands  his  separate  damages,  and  the  measure  of 
damages  might  not  be  the  same.  There  would  have 
to  be  in  effect  two  verdicts  aoid  two  judgments  in 
the  same  suit* 

It  has*  been  laid  down  in  a  late  oa0e,(3)  as  a  gen- 
eral principle  in  equity,  subject,  however,  to  many 
exceptions,  that  several  perscms  having  distinct  and 
independent  claims  to  relief  against  a  defendant,  can^ 
not  join  in  a  suit  for  the  separate  relief  of  each,  nor 
can  a  single  complainant,  having  distinct  ajid  inde- 
pendent claims  to  relief  a^inst  two  or  more  persons^ 
severally,  join  them  as  defendants.  In  that  casi^  it 
was  held  that  a  prayer  by  several  complainants  for 


a)  1  ChH.  PI.  74.  <2)  1  Monen  Pr.  74. 

(8)  Mumy  tb.  Hay,  1  Barb.  Ch.  R.  59. 
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a  perpetual  injunction  to  restrain  a  nuisance  might 
be  made,  but  not  for  an  account,  &c.,  of  damages^ 
severally  sustained  by  them.  So  in  the  late  case  of 
Peck  vs.  Elder,  it  was  held  that  persons  owning  sep- 
arate tenements,  affected  by  the  same  nuisance, 
might  join  as  complainants.(l) 

Upon  the  same  principle  is  the  case  cited  above, 
where  separate  mill  owners  were  held  to  be  properly 
united  in  a  bill  for  an  injunction,  for  diverting  the 
stream  to  the  common  injury  of  all.(2)  And  the 
rule  seems  to  be  that  while  several  complainants  can- 
not demand  by  one  bill  several  matters  of  relief  per- 
fectly distinct  and  unconnected,  nor  enforce  joint 
and  separate  demands  against  the  same  defendant, 
yet  where  one  general  right  is  claimed  by  the  bill, 
the  objection  of  improper  parties  cannot  be  main- 
tained.(3) 

'  This  proposition  is  very  clearly  established  in  the 
case  of  Fellows  vs.  Fellows,(4)  and  the  rule,  as  laid 
down  by  Chief  Baron  M'Donald,  is  quoted  with  ap- 
probation ^*  that  unconnected  parties  may  be  joined 
in  a  suit,  where  there  is  one  common  interest  among 
them  all,  centering  in  the  point  in  issue  in  the  cause." 
There  must  be  a  common  rights  not  in  one  particular 
item,  or  part  of  the  claim,  but  in  the  entire  subject 
matter,  or  as  it  is  expressed  above  "  in  the  point  in 
issue  in  the  cause."  Thus,  if  an  estate  is  sold  in  dif- 
ferent parcels,  to  different  purchasers,  the  vendor 
cannot  unite  them  all  in  one  bill  for  a  specific  per- 


(1)  8  Sand.  126,  and  cases  there  cited. 

(2)  Hop.  416;  8  Paige,  677.         «     (8)  HalstEq.  168;  20  Pick.  828. 
(4)  16  Barb.  S.  C  R.  876« 
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formance ;  nor  can  they  unite  in  one  suit  against 
the  vendor,  for  each  contract  is  separate  and  inde- 
pendent)  and  each  case  must  depend  on  its  own  pe- 
culiar circumstances.  Upon  the  same  principle  is 
the  late  case  of  Bouton  vs.  city  of  Brooklyn,  which 
has  heen  heretofore  alluded  to,  in  which  it  is  inti- 
mated that  the  owners  of  separate  lots  assessed  hy  a 
municipal  corporation,  would  not  he  properly  joined 
as  parties  to  a  suit  to  avoid  such  assessment  The 
plaintiff,  in  that  case,  sued  in  behalf  of  himself  and 
others  interested  in  the  property,  and  the  court  held 
the  action  to  be  the  plaintiff's  alone.  It  was  neither 
brought  ^^  to  assert  a  common  rights  nor  to  procure  an 
account  and  distribution  of  a  common  fvnd^  nor  to 
restrain  the  commission  of  an  act  injurious  to  pro* 
perty  or  rights  in  which  he,  and  those  in  whose  be* 
half  he  sues,  have  a  common  interest,^^  and  therefore 
it  was  not  an  action  which  could  be  properly  brought 
in  behalf  of  the  plaintiff  and  others. 

Several  persons  cannot  join  their  several  rights  in 
an  action  to  recover  specific,  real,  or  personal  pro- 
perty .(1)  Two  persons  avowing  that  the  title  is  in 
the  one  or  the  other,  and  each  contending  that  it  is 
in  himself,  cannot  join,(2)  nor  can  a  person  join  with 
him  as  co-plaintiff,  another  who  has  no  interest  in 
the  relief  demanded.(3) 

The  provision  in  the  Code  that  if  the  consent  of  a 
necessary  party  as  plaintiff  cannot  be  obtained,  he 
must  be  made  defendant,  the  reason  being  stated  in 
the  complaint,  is  also  but  a  re-enactment  of  a  well 


(1)  1  Barb.  Gh.  P.  64.  2  Saund.  PI.  and  Ev.  part  2Dd.  6th  Am.  Ed.  769. 

(2)  1  Turn.  107  (8)  2  Rum.  242. 
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established  rule  in  equity,(l)  and  is  deagned  to  ooa- 
form  the  practice  under  the  Code  to  the  former 
equity  system  in  this  respect. 

The  provision  in  section  122  is  also  designed  to 
cbnform  the  practice  of  making  parties  more  closely 
to  the  equity  system,  and  it  is  precisely  the  equity 
rule,  namely,  that  **  the  court  may  determine  any 
controversy  between  the  parties  before  it,  when  it 
can  be  done  without  prejudice  to  the  rights  of  others,, 
or  by  saving  their  rights ;  but  wheu  a  complete  de* 
termination  of  the  controversy  cannot  be  had  with- 
out the  presence  of  other  parties,  the  court  must 
cause  them  to.  be  brought  in." 

An  objection  for  want  of  proper  parties  taken  at 
the  hearing,  it  was  said,  ought  not  to  prevail  except 
in  very  strong  cases,  and  where  the  court  perceives 
that  a  necessary  and  indispensable  party  is  want- 
ing.(2)  Where  an  objection  is  made  for  want  of 
parties,  the  cQurt  gives  leave  to  amend  and  make 
proper  parties,(3)  unless  where  the  ol^ection  has  been 
taken  by  the  defendcmt,  in  his  answer,  and  the  com- 
plainant neglects  to  make  the  proper  parties  until 
the  hearing.  In  such  case  the  court  will  dismiss  the 
billy  or  in  its  discretion  order  the  proper  parties  to 
be  brought  in.(4)  The  policy  indicated  by  the 
Code^5)  is  to  allow  an  amendment  in  all  cases  by 
ordering  the  proper  parties  to  be  brought  in  at  the 
hearing  on  such  terms  as  may  be  prescribed.(6)  An 
amendment,  however,  by  adding  or  striking  out  the 


(1)  11  Paige  321,  Am.  Code,  §  110.        (2)  1  Pet.  U-  S.  R.  299,  806. 

(3)  4  Wash.  202;  8  McLean  104. 

(4)  4  Paige  75;  7  Barb.  S.  C.  R.  221;  1  Pet.  188, 189.    (6)  §§  122, 178. 
(6)  Per  WQlard  Joatioe,  Vanderwerker  ri.  Vanderwerker,  7  Barb.  221 
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names  of  parties,  it  is  said,  cannot  be  made  without 
leave  of  the  court.(l)  Therefore  it  appears  that  on 
a  demurrer  for  want  of  parties,  or  an  answer  setting 
up  such  an  objection,  if  the  plaintiff  has  not  suc'- 
ceeded  in  making  such  parties  as  will  enable  the 
court  to  determine  the  controversy,  without  preju- 
dice to  the  rights  of  others,  or  by  saving  their 
rights,(2)  he  must  either  dismiss  his  complaint  and 
commence  anew,  or  apply  on  motion  to  the  court  for 
leave  to  amend  by  adding  the  proper  parties. 

The  executor  or  administrator  of  a  deceased  part^ 
neror  joint  contractor  may  unite  with  the  survivor 
in  prosecuting  an  action  on  a  joint  contract  ;(3)  or, 
it  is  presumed,  if  he  refuse  to  join,  may  be  made  a 
defendant  under  section  119. 
■  Married  women.  It  was  a  general  rule,  under  the 
old  system  at  law,  that,  whatever  claim  or  demand 
the  husband  might  discharge  alone,  and  of  which  he 
might  make  disposition  to  his  own  use,  the  husband 
alone  might  sue  to  recover.  Thus,  for  personal  prop- 
erty owned  by  the  wife  before  marriage,  rent  accru- 
ing during  marriage,  and  the  like,  the  hu£iband  might 
sue  alone,  without  joining  the  wife.  The  rule,  under 
the  act  for  the  protection  of  the  property  of  married 
women,  is  now  changed.  The  real  and  personal 
property  of  the  wife,  including  of  course  her  choses 
in  action,  are  now  her  separate  property,  and  she 
should  sue  for  them  alone.  So  in  respect  to  injuries 
to  her  personal  property  committed  before  marriage, 
in  which  it  was  formerly  held  that  husband  and  wife 


(1)  lUDd.  mgt.  Spear,  6  How.  142;  id.  99.  (2)  6  How.  Pr.  R.  99. 

(8)  Rep.  Com.  oa  Gode^  12d. 
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must  join  ;(1)  she  muflt  now,  it  seems,  sue  alone. 
As  respects  injuries  committed  to  the  person  of  the 
wife  during  covertttrey  the  rule,  it  is  presumed,  is  un- 
changed. The  wife  cantlot  sue  alone,  but  must  join 
her  husband  when  the  action  is  brought  to  recover 
damages  for  the  personal  suffering  or  injury  of  the 
wife.(2)  The  subject  in  regard  to  the  capacity  of  a 
married  woman  to  sue  alone,  and  when  and  in  what 
manner  her  husband  must  join  with  her  in  the  ac- 
tion has  been  already  so  fully  considered  in  the  pre- 
vious section  that  it  cannot  be  necessary  to  pursue 
it  further  in  this  place. 

Committees  of  Lunatics  and  persons  suing  in  a  repre-^ 
sentative  capacity.  The  Code  has  also  very  nearly 
adopted  the  equity  rule  as  to  parties  in  cases  of  trus- 
teeship. Section  111,  that  every  actionmustbe  pros- 
ecuted in  the  name  of  the  real  party  in  interest,  is 
made  subject  to  the  provisions  of  section  113,  con- 
stituting the  exceptions  to  the  general  rule.  This 
latter  section  has  reference  to  three  classes  of 
persons:  1st.  Executors  and  administrators;  2nd. 
Trustees  of  an  express  trust ;  and  3rd.  Persons  ex- 
pressly authorized  by  statute  to  sue ;  and  reads  as 
follows : 

"  An  executor  or  administrator,  a  trustee  of  an  express  trast, 
or  a  person  expressly  authorized  to  sue  by  statute,  may  sue 
without  joining  with  him  the  person  for  whose  benefit  the  ac- 
tion is  prosecuted.  A  trustee  of  an  express  trust  within  the 
meaning  of  this  section  shall  he  construed  to  include  a  person  toith 
whom,  or  in  whose  name,  a  contract  is  m^ade  for  the  benefit  cf 
another^ 


(1)  1  Chit.  PI.  88,  S4. 

(2)  Ibid.    Lewis  and  wife  Tt.  Babcock,  10  John,  448 
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Express  trusts. — Before  the  amendment  of  the 
section,  indicated  by  the  words  in  italics,  it  was 
doubted  whether  the  words  "  express  trusts  "  did  not 
refer  solely  to  trusts  of  land  authorized  by  the  re- 
vised statutes,  and  which  in  the  statutes  are  termed 
"  express  trusts."  In  the  case  of  Grinnell  vs. 
Schmidt,(l)  in  the  N.  Y.  Superior  Court,  it  was  held 
that  the  words  should  not  receive  this  restricted 
meaning.  Justice  Mason  in  the  opinion  delivered 
in  that  case,  after  consultation  with  his  associates, 
says:  "They  are  capable  of  a  more  extensive  sig- 
nification, so  as  to  include  all  contracts  in  which  one 
person  acts  in  trust  for,  or  in  behalf  of,  another.  Of 
this  kind  are  contracts  made  by  factors  and  other 
mercantile  agents  who  act  in  their  own  names  for 
the  benefit  of,  and  without  disclosing,  their  princi- 
pals." It  was  also  said  in  that  case  that  the  plain- 
tiffs (the  factors)  were  ''  the  proper  and  only  proper 
persons  to  bring  the  action." 

And  under  this  construction  it  has  even  been  de- 
clared that  the  general  agent  of  a  society  or  associa- 
tion, not  incorporated,  may  maintain  an  action  for 
and  on  behalf  of  such  company  or  association  ;(2)  a 
mere  general  statement,  however,  that  the  plaintiff 
is  authorized  to  bring  the  suit  is  not  sufficient ;  the 
nature  and  terms  of  his  authority  must  be  set  forth, 
to  enable  the  court  to  judge,  as  a  question  of  law, 
whether  he  has  such  authority. 

A  similar  decision  was  made  by  the  Supreme 
Court,  at  General  Term,  in  Erickson  vs.  Compton,(3) 


(1)  2  Sand.  706.  (2)  Habicht  rs.  Pembertou,  4  Sand.  Go7. 

(8)  How.  Pr.  B.  471,  Gc&eral  Term,  itb  District. 
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wherein  it  was  held  that  it  was  proper  for  a  princi- 
pal to  sue  in  his  own  name,  on  a  contract  made  hy 
an  agent  in  the  agent*s  own  name,  hut  of  which  the 
principal  was  sole  owner.  It  was  said,  however, 
that  the  Code,  in  abolishing  the  common  law  rule 
in  regard  to  parties  in  such  case,  conferred  upon  the 
principal  the  right  to  sue  in  his  own  name,  or  in  the 
name  of  the  agent,  at  his  election.(l) 

It  was  held  also  in  Grinnell  vs.  Schmidt,  that 
section  111  of  the  Code  which  provides  that  every 
action  must  be  prosecuted  in  the  name  of  the  real 
party  in  interest,  &c.,  was  but  a  statutory  enactment 
of  the  rule  respecting  parties  which  has  always  pre- 
vailed in  courts  of  equity,  and  the  court  was  bound 
in  its  application  to  adopt,  as  far  as  practicable,  those 
principles  which  have  been  found  to  be  best  suited 
to  advance  the  ends  of  justice.  According  to  these 
principles,  as  we  have  8een,(2)  the  committee  of  a 
lunatic  might  prosecute  a  suit  in  equity  to  avoid  the 
acts  of  the  lunatic,  to  obtain  payment  of  a  debt,  &c., 
&c.,  without  joining  the  lunatic,  and  therefore  inde- 
pendent of  the  statute  of  1845,  the  Code,  if  this  in- 
terpretation is  correct,  confers  power  upon  the  com- 
mittee to  do  the  same.  Whether  the  words  "  ex- 
press trust ''  may  be  construed  in  such  a  manner  as 
to  authorize  the  committee  to  prosecute  an  action 
concerning  the  real  property  of  the  lunatic  without 
joining  him  may  be  doubted,  but  it  by  no  means  fol- 
lows that  such  actions  must  be  brought  in  the  name 
of  the  lunatic  alone.(3)    On  the  contrary,  the  rule 


(1)  Per  T.  B.  Steoho,  J.  (2)  Ante  p»g©  88. 

(8)  B.  S.  (8d  ed.)  116,  S  7. 
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applicable  to  parties  under  the  equity  system  would 
undoubtedly  apply  to  such  cases,  and  the  committee, 
if  not  a  necessary,  would  at  least  be  a  proper  party 
to  the  complaint,(l)  as  the  complaint  of  the  lunatic 
in  the  names  of  both. 

In  the  case  of  Gorham  vs.  Gorham(2)  the  chan- 
cellor held  the  rule  to  be  that  where  a  bill  is  filed 
by  the  committee  of  a  lunatic  to  set  aside  an  act 
done  by  such  lunatic  upon  the  ground  of  his  incom- 
petency, it  is  not  necessary  that  the  lunatic  be  a 
party ;  but  he  may  be  joined  as  a  party  with  his 
committee.  In  all  other  cases  the  settled  practice 
is,  either  to  join  the  committee  with  the  lunatic,  or 
to  file  the  bill  in  the  name  of  the  lunatic  by  his  com- 
mittee. Thus,  in  that  case,  it  was  said  that  the  lu- 
natic was  a  necessary  party  plaintifT  to  a  bill  for 
partition  of  real  estate.  Such  a  bill,  if  the  committee 
describe  themselves  in  their  own  names  as  commit- 
tee, is  their  bill  and  not  the  bill  of  the  lunatic  by 
his  committee ;  and  a  decree  in  favor  of  the  com- 
plainants would  not  be  a  decree  in  favor  of  the  luna- 
tic. Alluding  to  the  doctrine  laid  down  by  writers 
in  equity  pleading,  that  lunatics  must  sue  by  their 
committees,  the  chancellor  says  '^when  it  is  said, 
by  these  writers,  that  idiots  and  lunatics  must  sue  by 
their  committees,  it  is  not  meant  that  the  suit  is  to 
be  brought  by  the  committee,  in  his  own  name, 
merely  describing  himself  as  the  committee  of  the 
lunatic,  as  has  been  erroneously  supposed  by  the 
court  of  one  of  our  sister  States.    But  they  mean 


(1)  8  Barb.  Ch.  R.  24;  7  Jofan.  Ch.  R.  1»9. 
(2)8BArb.Ch.  R.24. 


140  PARTIES  TO   THE  ACTION.  [CH,  11. 

that  the  suit  should  be  brought  in  the  name  of  the 
lunatic  J  xBtatiug  that  he  sues  by  the  committee  of  his 
est  ate  J  naming  t'.eHy  as  in  the  case  of  an  infant 
suing  by  next  friend."  These  remarks  are  well 
worthy  of  consideration  in  reference  to  the  section 
of  the  Code  alluded  to.  The  practice  indicated  by 
them  of  bringing  the  suit  in  the  name  of  the  lunatic 
by  his  committee^  would  doubtless  be  correct  in  all 
cases  under  the  Code. 

Still  the  committee  may  sue  without  joining  the 
lunatic  for  the  purpose  of  setting  aside  acts  or  deeds 
of  the  lunatic  done  by  him  while  such.  The  whole 
subject  was  very  carefully  considered  in  the  recent 
case  of  Person  committee,  &c.,  vs.  Warren  and 
others,(l)  and  the  judgment  of  the  court  pronounced 
by  Justice  Taggart  was,  that  the  committee  of  the 
person  and  estate  of  a  lunatic  was  to  be  deemed  *'  a 
trustee  of  aft  express  trust"  within  the  meaning  of 
the  Code,  so  as  to  enable  him  to  sue  alone. 

In  regard  to  the  appearance  of  a  lunatic  defend* 
ant,  he  may  be  joined  with  his  committee  in  all 
cases,  and  is  doubtless  a  necessary  party  in  an  action 
concerning  his  realty;  the  committee  as  of  course  put- 
ting in  the  answer  of  the  lunatic  as  his  guardian.(2) 

As  to  other  trustees  and  cestuis  que  trusty  similar 
rules  will  apply.  It  was  long  the  practice  in  Chan- 
cery, when  a  trustee  commenced  a  suit,  to  require 
the  cestui  que  trust  to  be  made  a  party,  otherwise  it 
was  said  the  latter  would  neither  obtain  relief  nor  be 
bound  by  it.(3).     Still  the  rule  was  not  imperalive. 

(1)  14  Barb.  S.  G.  R.  488. 

(2)  1  C.  R.  N.  S.  809,  6  Paige,  287,  2  John.  Ch.  R.  242. 

(3)  See  Ed.  ou  Parties  158,  and  cases  cited. 
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And  when  the  cestui  que  trust  filed  a  bill  (e  x  ce 
against  the  trustee),  both  ought  always  to  be  joined 
as  parties.  Where  the  action  is  to  remove  the  trus- 
tee, or  for  an  account,  &c.,  all  the  cestuis  que  trust  in- 
terested in  the  estate  must  join.  A  married  woman 
in  such  case  must  sue  alone  by  next  friend,  making 
her  husband  a  party  defendant.(l)  A  mere  nomi- 
nal trustee  could  not  bringa  suit  in  equity  in  his 
own  name,  but  the  cestui  que  trust  must  join.(2) 
But  trustees  of  real  estate,  for  the  payment  of  debts 
or  legacies,  might  sustain  a  suit,  either  as  plaintiffs' 
or  defendants,  without  bringing  before  the  court  the 
creditors  or  legatees  for  whom  they  were  trustees.(3) 
So  assignees,  or  other  trustees  of  a  fund,  for  the  ben- 
efit of  creditors,  might  sue  for  the  protection  of  the 
fund,  or  the  collection  of  part  of  it,  without  making 
the  cestuis  que  trust  partie8.(4)  But  though  the  cestui 
que  trust  was  not  in  such  cases  a  necessary  party, 
still  he  might  be  properly  joined  in  actions  prose- 
cuted for  the  benefit  of  his  estate.(5)  It  is  scarcely 
to  be  supposed  that  the  Code  designed  to  change  the 
equity  rule  in  this  respect,  or  do  anything  more  than 
authorize  a  trustee  of  an  express  trust  to  sue  alone, 
permitting  him,  however,  to  join  the  cestui  que  trust 
in  actions  prosecuted  for  the  benefit  of  the  estate. 
What  was  said  in  the  case  of  Grinnell  vs.  Schmidt 
abov3  alluded  to,  though  intimating  that  the  word 
"  may*'  was  to  be  construed  "  must,''  was  a  mere  dic- 
tum, and  was  not  necessary  to  the  decision  of  the 


(1)  6  Barb.  S.  C.  R.  408.  (2)  2  John.  Ch.  R.  88. 

(8)  MUf.  PL  174.  (4)  1  Barb.  Ch.  R.  254,  4  Paige  18. 

(6)  Fiak  va.  Howknd,  1  Paige  20;  Schenck  va.  fiUingwood,  8  £dw.  176 
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case.  That  the  agent  or  trustee  in  that  case  was 
the  "on/y  proper  person  to  bring  the  action,"  does 
not  necessarily  mean  that  the  person  for  whose 
benefit  the  action  is  really  prosecuted  might  not 
also  be  a  party. 

Exectdors  and  Administrators  are  also  authorized 
by  the  Code  to  sue  and  be  sued  without  joining  the 
persons  for  whose  benefit  the  action  is  prosecuted. 
This,  of  course,  relates  only  to  actions  concerning  the 
personal  property,  and  actions  for  wrongs  to  the  de- 
ceased specified  by  statute.  The  executor  or  ad  min- 
istrator  has  nothing  to  do  with  the  real  estate  of 
the  deceased  ;  and  actions  concerning  it  should  now, 
as  before  the  Code,  be  brought  by  the  heir  or  devisee 
in  whom  the  title  vests.  In  an  action  to  recover 
the  possession  of,  or  to  determine  any  claim  to  real 
estate,  the  heir,  and  not  the  executor,  is  the  repre^ 
sentative  of  the  deceased,  and  the  only  proper  per* 
son  to  maintain  such  action.  Though  in  an  action 
to  foreclose  a  mortgage,  the  executor,  and  not  the 
heir,  is  the  proper  party  plaintijQT — the  mortgage  be- 
ing assets  in  the  hands  of  the  executor ;  in  such  a 
case,  the  heir  is  a  proper  party  defendant.(l)  And 
an  action  for  the  breach  of  a  covenant  of  seizin  or 
against  incumbrances  accrues  to  the  personal  repre- 
sentatives, and  must  be  by  the  executor,  and  not  by 
the  heir.(2)  But  an  action  on  a  covenant  which 
runs  with  the  land,  such  as  a  lessor's  covenant  to 
repair  damages  by  fire,(3)  a  covenant  not  to  erect 
buildings  in  front  of  the  premises  conveyed,(4)  a 


(1)  Ed.  on  Partiea,  9  (2)  4  John.  72, 10  Wend.  142. 

(8)  Denio,  284.  (4)  4  Paige,  510. 
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covenant  of  waiTanty,(l)  must  be  brought  in  the 
name  of  the  heir,  he  being  the  real  party  in  interest. 

An  executor  or  administrator  is  not  a  proper  party 
to  a  suit  for  a  partition  of  real  estate,  nor  for  an  in- 
junction to  restrain  waste,  or  trespass  to  lands,  or  for 
a  specific  performance  of  a  contract  made  with  de- 
ceased to  convey  lands,  &c.,  &c.  The  Code  does  not 
intend,  in  this  respect,  to  alter  the  rule  as  it  existed 
before. 

Persons  expressly  authorized  by  statute  are  also  ex- 
cepted from  the  operation  of  section  111  of  the  Code 
and  may  still  prosecute,  notwithstanding  they  may 
not  be  the  "real  parties  in  interest."  It  is  not 
deemed  necessary  to  enumerate  the  various  cases 
where  persons  are  by  statute  authorized  to  sue.  It 
includes  all  town  and  county  officers,  (2)  supervisors, 
loan  officers  or  commissioners  of  loans  of  a  county, 
county  superintendents  of  poor,  commissioners  of 
common  schools,  commissioners  of  highways,  trus- 
tees of  school  districts,  and  town  superintendents  of 
common  schools.(3)  It  was  said  by  Justice  Bronsok, 
in  supervisors  of  Galway  vs.  Stimson,(4)  that,  in 
general,  all  public  officers,  though  not  expressly 
authorized  by  statute,  have  a  capacity  to  sue  com- 
mensurate with  their  public  trusts  and  duties;  the 
authority  to  bring  all  suits  which  the  proper  and 
faithful  discharge  of  their  official  duties  requires,  be- 
ing an  incident  to  their  office.(5)  The  Code,  how- 
ever, seems  to  have  limited  the  right  of  action  to 


0)  1  John.  895;  11  id.  122;  15  id«  497. 

(2)  2  R.  S.  826,  §  6.  (8)  2  R.  S.  569,  §  107. 

(4)  4  HOI,  18^  (5)  18  Joha.  407 
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persons  expressly  authorized  by  statute.  The  action 
should  not  be  merely  in  the  name  of  office,  but  in 
the  name  of  the  officer,  with  the  addition  of  his  name 
of  office.(l)  Commissioners  of  highways,  under  the 
statute,  cannot  maintain  an  action  of  trespass  for  in- 
jury to  the  highway .(2)  It  has  also  been  held  at 
special  term  in  two  anonymous  cases  not  reported, 
that  they  cannot  maintain  an  action  against  a  rail 
road  company  to  compel  such  company  to  reotore 
the  highway  to  its  former  stat-e  of  usefulnes,  accord- 
ing to  the  obligation  imposed  by  statute.(3) 

The  action  upon  an  official  bond  of  a  town  super- 
intendent of  common  schools  must  be  brought  in  the 
name  of  the  supervisor  to  whom  the  same  was  given, 
or  his  successor  in  office.  It  cannot  be  brought 
in  the  name  of  a  subsequent  town  superintendent  of 
common  schools.  The  case  comes  within  the  ex- 
ceptions provided  in  section  113  of  the  Code.(4) 
And  generally  the  section  applies  to  all  suits  by  of- 
ficial persons,  in  their  names  of  office,  under  special 
authority  conferred  by  statute.(5) 

The  president  of  a  bank,  incorporated  under  the 
general  banking  law,  is  authorized  by  statute  to  pro- 
secute all  actions  brought  by  or  on  behalf  of  such 


(1)  4  Hill,  136.  (2)  25  Wend.  865;  1  Denio,  510. 

(8)  Per  Bkdwn,  Jnatice  2d  district,  and  per  Wbigbt,  Jastice  8d  districts 
See  also,  Sipperly  vs.  Troy  and  Boston  Rail  Road  Co.,  9  How.  88,  in  which 
the  same  thing  is  intimated,  but  not  decidfd  by  the  court. 

(4)  Fuller  ts.  Fullerton,  15  Barb.  59.  An  action  against  a  county  should 
be  brought  against  tlio  '*  Board  of  8uperpuor$  "  of  the  county.  But  when 
the  action  is  against  the  Supervisors^  it  should  be  brought  against  them 
individually,  specifying  their  name  of  office.  Ware  et  al.  ts*  Columbia  Co. 
Supervisors,  9  How.  815. 

(5)  HoagUnd  and  Tan  WicklAnd  vs.  Hudson  et  al.  8  Oow.  848. 
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moorporation.(l)  It  scema  that  such  actions  may 
also  be,  and  perhaps  under  the  Code  should  properly 
be,  brought  in  the  name  of  bank.(2)  In  case  the 
action  be  brought  in  the  name  of  the  president,  it 
should  be  with  the  addition  of  his  title,  and  the  al- 
legation made  in  the  complaint  that  he  is  such  presi- 
dent, and  that  the  bank  was  organized  under  the 
provisions  of  the  general  banking  act.  If  it  appear 
upon  the  complaint  that  the  cause  of  action  belongs 
to  another,  it  should  also  affirmatively  appear  that 
the  person  suing  is  expressly  authorized  by  the 
statute  to  bring  the  action  instead  of  the  real  par- 
ties in  interest. 

SubstUution  of  parties  plaintiff.  If  the  contract  is 
assigned  after  the  action  is  commenced,  the  action 
must  be  continued  in  the  name  of  the  original  party 
unless  the  court  allows  the  person  to  whom  the 
transfer  is  made  to  be  substituted.(3)  Under  this 
section  it  has  been  held  that  where  one  plaintiff, 
after  action  commenced,  assigned  all  his  interest  to 
his  co-plaintiff,  and  the  latter  died,  it  was  optional 
with  the  court  to  allow  the  action  to  be  continued  in 
l^e  name  of  the  administrator  alone.  Inasmuch,  as 
in  such  case,  there  would  be  no  party  but  an  admin- 
istrator to  respond  to  the  defendant  in  costa,  the  ac- 
tion was  directed  to  be  continued  in  the  name  of  the 
surviving  plaintiff,  though  he  had  assigned  his  de- 
mand, and  the  representative  of  the  deceased  one.(4) 

So  in  case  of  any  other  transfer  of  interest  after 


(1)  Cbap.  260,  LftWB  of  1888,  §  21. 

(2)  Delsfleld  ys.  Kinney  24,  Wend.  845. 
(8)  Am.  Code,  §  121. 

(4>  Sheldon  and  Phelps  tb.  Havens,  7  How.  Pr.  R,  2^. 
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commencement  of  suit,  or  in  case  of  death,  marriage 
or  other  disability,  the  court  will  allow  the  action  to 
be  continued  by  or  against  the  party's  representa- 
tive or  successor  in  interest.fl)  In  case  of 'the 
death  of  a  plaintiff,  his  personal  representatives 
have  no  right  to  elect,  whether  it  shall  stand  re- 
vived or  not ;  the  defendants  are  entitled  to  have 
the  action  continued  in  the  name  of  the  plaintiff's 
representative.(2)  As  to  the  practice  of  reviving  a 
suit  by  suppUfhental  complaint^  in  the  name  of  the 
plaintiff's  personal  representative,  after  the  lapse 
of  a  year,  see  Grave  v.  Bates.(3)  See  also  William- 
son and  wife  v.  Moore,  in  the  N.  Y.  Superior  Court, 
(4)  holding  that  where  some  of  several  complainants 
die,  and  the  cause  of  action  does  not  survive,  but 
continues  as  to  the  survivors,  the  latter  cannot  be 
compelled  to  revive  the  suit  against  the  representa- 
tives of  the  deceased  complainants. 

In  case  of  the  death  of  a  party,  the  cause  of  action 
must  be  one  which  survives^  in  order  to  authorize  the 
court  to  allow  it  to  be  continue'!  by  the  represen- 
tative.(5)  5y  statute,  actions  for  injuries  to  the 
property,  rights  and  interests  of  another  survive  in 
the  same  manner  as  actions  on  contract,  except,  how- 
ever, actions  for  slander,  libel,  assault  and  battery, 
and  other  injuries  to  the  person.(6)  In  these  cases 
last  mentioned,  the  cause  of  action  dies  with  the 
person,  and  leave  cannot  be  granted  to  the  executor 
or  administrator  to  continue  it,  unless  in  the  one 


(1)  Am.  Code,  §  121.    Waldorph  vs.  Bortlo,  4  How.  Pr.  E.  358. 

(2)  Bidgway  ts.  Buckley,  et  al.  7  How.  Pr.  R.  269. 
(8)  7  How.  Pr.  R.  296.  (4)  5  Sand.  647, 

(5)  8  How.  Pr.  R.  885.  (6)  2  R.  S.  (3d  Ed.)  548,  §  1  and  2. 
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caae  of  injury  to  the  perBon,  as  provided  by  the 
statute  of  1847,(1)  Whwe  a  party  prosecuting  an 
action  for  such  an  injury  dies  pending  the  suit,  the 
court  will  doubtless  allow  it  to  be  continued  by  his  * 
personal  representative  under  this  section  of  the 
Code.  The  suit,  however,  must  have  been  actually 
commenced  by  the  service  of  the  summons  before  it 
can  be  revived  on  the  death  of  a  party.(2) 

The  term  *'  successor  in  interest"  does  not  include 
the  people  when  they  claim  lands  by  e8cheat.(3) 
And  therefore  it  would  not  be  proper  for  the  court 
on  motion  to  allow  the  people  to  be  made  a  party  in 
an  ejectment  suit  on  the  death  of  a  plaintiff. 

A  party  claiming  to  be  substituted  must  show  who 
is  the  successor.  He  must  make  out  a  prima  facie 
case  before  the  right  attaches.(4) 

The  substitution  has  been  refused  to  be  made  in  a 
suit  pending  before  the  Code  took  effect,  for  the 
reason  that  the  provision  as  to  such  suits  was  uncon- 
stitutional.(5)  Also,  where  the  principal  object  of 
the  substitution  is  to  make  the  original  plaintiff  a 
witne88.(6) 

The  "  successor  in  interest,"  in  case  of  atransfer^ 
or  assignment,  is  the  person  acquiring  the  title  or  pro- 
perty. The  '*  representative"  is  the  admupiistrator  or 
executor  in  quits  which  would  be  pr9perly  ]i>]*QUght 
by  them,  and  the  heir  in  actions  concerning  Ibfi 
realty — as,  for  example,  an  action  for  an  injunction  to 
stay  waste,  for  the  recovery  of  real  estate,  &c.,  &c.(7) 


(1)  Chap.  4&0,  page  676,  Laws  1847.     (2)  8  Code  R.  189. 

(8)  4  How.  Pr.  329.  (4)4How.Pr.  R.829;  lDcnio,60. 

(6)  6  How.  Pr.  R.  869.  (6)  6  How.  Pr.  R.  220. 

(7)  See  Waldorph  vs.  Bortle,  4  How.  Pr.  R.  86S. 
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In  Putnam  vs.  Van  Buren  and  other8,(l)  it  was 
held  that  in  an  action  to  recover  the  possession  of 
land  the  death  of  a  sole  defendant  ahates  the  action, 
and  it  cannot  be  continued,  under  §  121  of  the  Code, 
against  his  heirs  at  law  as  his  successors  in  interest. 
This  was  held  otherwise  in  an  earlier  case  under  the 
Code.(2)  In  the  former  case  the  rule  was  laid  down, 
that  if  the  heirs  be  infants,  and  out  of  possession, 
and  do  not  themselves  ask  to  be  substituted,  they 
would  have  the  right  to  elect  whether  they  would 
continue  the  action  by  being  made  parties,  or  aban- 
don it.  They  could  not  be  substituted  merely  on 
motion  of  the  plaintiff. 

In  an  action  for  slander,  the  plaintiff  having  ob- 
tained verdict  and  judgment,  and  having  died  pend- 
ing an  appeal  to  the  general  term,  held  that  although 
not  necessary  to  make  the  plaintiff's  personal  repre- 
sentatives parties  in  respect  to  the  pending  appeal, 
yet  they  might  be  made  parties  in  reference  to  a 
further  appeal  if  they  desired.(3) 

In  the  court  of  appeals  it  has  been  held,  that 
though  §  121  of  the  Code  does  not  in  terms  apply 
to  that  court,  yet  where  jurisdiction  has  been  ob- 
tained, on  the  death  of  a  party  pending  an  appeal, 
the  court  has  power,  pursuant  to  the  former  practice, 
to  allow  the  appeal  to  stand  revived  tn  the  name  of 
his  personal  repre8entQ.jtives.(4) 


(l)7How.  Pr.  R.81. 

(2)  Waldorph  vs.  Borile,  4  How.  Pr.  R.  858. 

(8)  Miller  vs.  Oann,  7  How.  Pr.  R.  159. 

(4)  HMtings  YB.  McKinley,  8  How.  Pr.  R.  175. 


SEC*  m.]  OF  PARTIES  DEFENDANT.  149 


SECTION  III. 


OF  PARTIES  DEFENDANT. 

In  regard  to  the  defendant  in  a  civil  action  the 
Code  provides : — 

"  Any  person  may  be  made  a  defendant  who  has,  or  claime 
an  interest  in  the  controversy,  adverse  to  the  plaintiff,  or  who 
is  a  necessary  party  to  a  complete  determination  or  settlement 
of  tlie  questions  involved  therein.''(l) 

This  general  rule  which  the  Code  prescribes  to 
regulate  the  practice,  in  respect  to  making  parties 
defendants,  is,  in  effect,  a  re-enactment  of  the  equity 
rule  of  pleadings,  and  was  not  probably  intended  to 
prescribe  any  other,  or  different  principle,  than  here- 
tofore tested  the  sufficiency  of  pleadings  in  equity. 
And  first,  it  may  be  observed  that  this  section  does 
not  mean  to  leave  the  plaintiff  at  liberty  to  select 
just  such  parties  as  he  chooses  to  affect  by  the  judg- 
ment, and  none  other.  If  there  are  necessary  as 
well  as  prope^  parties  to  an  action  as  plaintiffs ;  so 
too,  there  are  necessary  as  well  as  proper  parties, 
defendants.  That  the  Code  clearly  contemplates 
this,  is  apparent  from  the  fact  that  provision  is  made 
for  raising  an  objection  either  by  demurrer  or 
answer,  that  there  is  a  ^'  defect  of  parties,  plaintiff 
or  defendant  "(2) 


(1)  Am.  Cod6,  §  118.  (2)  Am.  Code,  §  144 
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In  commenting  upon  this  section,  in  the  case  of 
Van  Home  vs.  Everson(l)  at  a  Greneral  Term  in  the 
fourth  district,  Justice  Gadt  remarks,  that,  in  his 
opinion,  the  section  relates  to  causes  which  formerly 
belonged  to  the  Court  of  Chancery,  and  which  re^ 
quired  all  persons  to  be  made  parties,  so  that  a  com- 
plete decree  or  judgment  can  be  made.  We  shall 
presently  inquire  whether  it  also  extends  to  causes 
of  common  law  origin,  and  was  intended  to  prescribe 
a  more  enlarged  rule  as  to  defendants,  than  the. com- 
mon law  admitted.  No  doubt  it  was  intended  to 
adopt  substantially  the  equity  rule  as  to  parties,  and 
in  that  light  it  will  be  proper  first  to  consider  it. 

The  parties  who  are  to  be  made  defendants  are 
the  parties  in  interest,  the  interest  involved  in  the 
issue^  and  who  necessarily  are  to  be  affected  by  the 
judgment.  These  were  the  proper  and  only  proper 
parties  to  the  action  in  equity ;  and  so  also  under 
the  Code.  Thus  in  Wendell  vs.  Van  Rensselaer,(2) 
it  was  ruled  by  the  Chancellor,  that  in  a  bill  filed  for 
the  discovery  of  the  defendant's  claim  to  lands  owned 
by  the  complainant,  and  to  be  quieted  in  his  posses- 
sion, the  complainant  having  previously  sold  part  of 
the  lands  to  persons  who  were  not  made  parties  to 
the  suit,  such  persons  were  not  necessary  parties. 
True  they  had  an  interest  in  the  poJiit  or  question 
litigated,  namely,  whether  the  defendant's  deed, 
covering  their  lands  as  well  as  the  plaintiffs,  was  valid 
or  not ;  but  this  alone  did  not  make  them  necessary 
parties.  The  general  rule  requiring  all  persons  in- 
terested to  be  parties,  should  be  restricted,  says  the 

(1)  18  Barb.  S.  0.-R.  627.  (2>  John.  Ch.  JEt.  849. 
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Chancellor,  to  cases  of  parties  to  the  interest  involved 
in  the  issue^  and  necessarily  to  be  affected  by  the  decree. 
So  in  Whelan  vs.  Whelan(l)  in  the  Court  of  Errors, 
it  was  held,  that  in  a  bill  filed  against  one  to  set 
aside  a  deed  of  bargain  and  sale  of  land  absolute  on 
its  face,  though  the  parties  agreed  by  parol  that  it 
should  be  in  trust  for  another,  such  trust  being  void, 
the  latter  had  no  interest  in  the  issue,  so  as  to  be  a 
necessary  party. 

The  equity  rule  did  not  permit  a  complainant  to 
demand  several  matters  of  diflferent  natures  against 
several  defendants  The  defendants  should  have  a 
common  interest  centering  in  the  point  in  issue  ;(2) 
but  where  one  general  right  is  claimed,  parties  in- 
terested in  the  subject  matter  may  be  joined  as  de* 
fendants,  though  they  have  separate  and  distinct 
rights ;  as  in  the  case  mentioned  of  a  bill  to  quiet  a 
general  right  of  fishery  against  several  defendants, 
although  there  was  no  privity  between  them  and  the 
defendant,  and  they  claimed  distinct  rights.(3)  And 
the  correct  rule  on  the  subject  seems  to  be  laid  down 
by  the  Chancellor  in  Brinkerhoff  vs.  Brown,(4)  that 
"  a  bill  against  several  persons  must  relate  to  mat- 
ters of  the  same  nature,  and  having  a  connection 
with  each  other,  and  in  which  all  the  defendants  are 
more  or  less  concerned,  though  their  rights  in  res- 
pect to  the  general  subject  of  the  case  may  be  dis- 
tinct.** The  rule  that  all  parties  entitled  to  litigate 
the  same  questions  over  again  in  a  new  proceeding 


(1)  8  Cow.  Rep.  688. 

(2)  PeUows  T8.  Fellows,  4  Cow.  700.    Pages  128, 124. 
(8)  Mayor  of  York  vs.  Pilkenton,  1  Atk.  282. 

(4)  6  John.  Gh.  R.  189. 
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instituted  by  them  or  either  of  them,  are  not  only 
proper  but  necessary  parties,(l)  and,  generally,  the 
rule  that  all  parties  in  interest,  that  is,  having  a 
right  in  the  subject  matter  of  the  controversy, 
which  might  be  affected  by  the  judgment,  must  be 
made  parties,  though  not  applicable  to  bills  for  dis- 
covery, applied  to  all  suits  for  mere  relief  A  decree 
would  not  be  made  unless  all  such  parties  were  be- 
fore the  court,(2)  and  the  defendant  was  at  liberty 
to  take  the  objection  by  deinurrer  or  answer ;  and  the 
principle,  it  is  presumed,  is  just  as  applicable  now 
as  it  was  before  the  Code; 

There  are  a  class  of  cases,  however,  where  persons 
who  are  not  absolutely  necessary  parties,  may  be 
made  defendants  at  the  election  of  the  complainant. 
As  if  a  trustee  has  parted  with  the  trust  fund,  the 
cestui  que  trust  may  proceed  against  the  trustee  alone 
to  compel  satisfaction,  or  the  fraudulent  assignee 
may  be  joined  with  the  trustee,  at  the  election  of  the 
complainant.(3)  And  so  also  in  a  class  of  cases 
which  has  already  been  noticed,  namely,  in  which 
the  committee  of  a  lunatic,  or,  perhaps,  other  trustee 
of  an  express  trust,  is  made  a  party  defendant  in  an 
action  concerning  the  personal  property  of  the  cestui 
que  trust.  So  too  in  some  special  cases,  which  will 
be  hereafter  noticed,  of  assignor  and  assignee,  in 
which  the  assignee  as  plaintiff  would  have  his  elec- 
tion to  make  the  assignor  a  party  defendant.  And 
in  a  variety  of  other  cases,  as  for  partition,  when  the 


(1)  La  Grange  yb.  Merrill  and  others,  8  Barb.  Gh.  R.  625. 

(2)  Idem.  See  also,  4  Paige,  64.    2  McGord;  Gh.  R.  801 :  7  Conn.  R.  842 
and  generally  Story  Eq.  Pleadings,  and  Edwards  on  Parties. 

(8)  Bailey  ys.  Ingle  and  others,  2  Paige,  278. 


StC.  in.]  OF  PARTIES  DEPEND AKT.  Ie53 

plaintiff  may  at  his  election  make  a  creditor  having 
a  specific  lien,  &c.,  a  party;  or  in  an  action  to  fore- 
close a  mortgage,  where  the  mortgagee  is  only  a  prO' 
per  and  not  a  necessary  party,  in  action  to  fore- 
close a  mortgage  against  his  grantee,  and  many  other 
similar  cases,  some  of  which  will  be  hereafter  allud- 
ed to.  It  is  to  be  observed,  however,  that  it  is  by  no 
means  an  easy  matter  to  trace  accurately  the  divid- 
ing line  between  necessary y  and  merely  proper  par- 
ties. Each  case  must,  in  a  greater  or  less  degree, 
depend  upon  the  individual  facts  and  circumstances 
upon  which  it  rests;  and  it  would  manifestly  be 
impossible  within  the  limits  of  this  work  to  go  into  a 
full  and  minute  discussion  of  the  whole  subject. 
The  general  rules  drawn  from  the  cases  which  have 
already  been  cited  in  this  section  will  serve,  in  some 
degree  at  least,  to  indicate  the  ordinary  practice. 

But  can  a  plaintiflF  under  the  Code,  after  joining 
such  parties  as  are  absolutely  nece  sary^  and  such  as 
were  proper  by  the  well-recognized  rules  of  the  for- 
mer equity  system,  unite  with  them,  as  defendants, 
others  who  have  no  legal  right  in  the  controversy 
which  may  be  affected  by  the  judgment  ?  It  seems 
manifest  that  he  cannot,  if  the  objection  is  taken  at 
the  proper  time  by  the  demurrer  or  answer.  There 
is  no  provision  in  the  Code  authorizing  an  action  to 
proceed  against  a  defendant,  in  respect  to  whom 
there  is  no  legal  or  equitable  cause  of  action,  or  who 
itf  not  necessary  "  to  a  complete  determination  or  set- 
tlement of  the  questions  involved  therein."  Nor 
was  there  anything  in  the  old  system  which  autho- 
rized it.  It  is  not  right  in  any  case  to  make  a  person 
a  party  to-  a  suit  unless  a  decree  can-  be^obtained 
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against  him,  and  no  one  is  to  be  made  a  defendant 
merely  to  pay  cost8.(l)  Bills  have  been  dismissed 
on  the  ground  of  making  persons  parties  to  the  end 
that  they  may  litigate  their  own  title.(2)  No  per- 
son can  have  a  right  to  call  another  into  court  to 
make  him  contest  a  future  legal  right.(3)  The  com- 
missioners of  the  Code  say  that  they  intend  to  leave 
the  plaintiff  at  liberty  to  ''  bring  in  all  the  parties 
whom  he  wishes  to  affect;  and  that,  inasmuch  as 
judgment  may  be  given  for  or  against  any  one  or 
more  of  the  plaintiffs  or  defendants,  the  plaintiff  who 
shall  bring  in  too  many  parties  will  merely  encounter 
the  hazard  of  paying  cost8."(4)  That  is,  we  presume, 
if  the  objection  of  too  many  parties  is  not  taken  by 
demurrer  or  answer,  it  is  held  to  be  waived,(5)  and 
cannot  be  raised  on  the  trial ;  but  in  such  case  the 
court  is  to  determine  which  are  the  unnecessary 
parties,  and  give  judgment  dismissing  the  complaint 
as  to  them  with  costs,  while  the  plaintiff  gets  his 
relief  as  against  the  other  defendants.  The  com- 
missioners certainly  could  not  mean  that  the  suitor 
himself  was  to  choose  whom  to  make  defendants,  be- 
cause they  elsewhere  say  amain  object  has  been  '*to 
require  the  real  party  in  interest  to  appear  in  court  as 
suchJ\Q)  Section  120  is  also  repugnant  to  any  such 
idea,  because  it  expressly  provides  a  class  of  cases  in 
which  the  right  is  given  to  a  plaintiff  to  include 
several  defendants  in  the  same  action. 

The  whole  theory  of  the  former  equity  system, 


(1)  Ed.  on  Parties,  14.  (2)  Id.  18. 

(8)  1  Eden,  620.  (4)  Rop.  of  Com.  126 

(6)  Jim.  Co<i«,  S  U8.  {fi)  Itey.  of  Com.  m 
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indeed,  as  it  was  well  settled  in  this  State  before  the 
Code,  is  utterly  repugnant  to  any  such  doctrine  that 
the  plaintiff  may  *' bring  in  all  the  parties  he  wishes 
to  affect/'  &c.,  &c.  It  was  a  good  ground  of  demur* 
rer  to  a  bill  that  a  defendant  who  had  no  interest 
in  the  controversy,  had  been  joined  with  other 
parties  as  a  defendant  in  a  8uit.(l)  No  person  was 
properly  a  party  defendant  against  whom  no  charge 
could  be  supported,  and  if  no  demurrer  was  inter- 
posed, the  bill  was  usually  dismissed  at  the  hearing 
against  snch  party  with  costs.(2)  The  objectiod, 
however,  was  usually  taken  by  demurrer,  as  where 
a  person  was  made  a  party  defendant  on  the  ground 
of  his  being  an  agent  merely  ;(3)  or,  if  the  objection 
did  not  appear  upon  the  face  of  the  complaint, 
by  answer.  It  was  ruled  by  the  chancellor,  how- 
ever, that  one  defendant  could  not  demur  to  the  bill 
because  other  parties  were  improperly  made  defend- 
ants ;  the  objection  could  only  be  taken  by  those 
persons  themselves.(4)  The  same  rale  has  been 
recognized  under  the  Code  in  a  late  case(5)  in  which 
it  is  stated  that  the  joinder  of  improper  parties  de- 
fendant is  only  available  as  a  ground  of  demurrer 
by  the  defendants  so  improperly  joined* 

It  has  been  held  since  the  Code(6)  that  a  judg- 


(1)  Huir  TB.  Leake  and  Watts  Orphan  House,  8  Barb.  Gh.  R.  477. 

(2)  BrinkerhoiT  tft.  Brown,  6  John.  Cli.  It.  l&t. 
(9)  Garf  vi.  Bflsht.  1  Batt),  Cb.  fi.  166. 

(i)  Wliitbeck  Ts.  Edgar,  2  Barb.  Gh.  R:  106.  See  also  Gherry  tb.  Mqhto 
laeiii  618.    Betta  tv.  GdfiUfig.  6  PKtge,  264. 

(5)  BrownaoD  and  wife  vs.  Gifibrd  and  others,  S  How.  Fr^  R.  8d2,  and 
•ee  this  subject  further  disenssed,  post,  Gbap.  YII.  See.  2. 

(6)  Bauk  of  BritliU  MMk  Aamim  v*.  I^ujrd«»  m4  otiMTt»  6^  E^.  JPr« 
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ment  creditor  in  a  complaint  to  set  aside  an  assign- 
ment, need  not  make  all  the  creditors  parties; 
though  it  would  be  otherwise  in  an  action  to  estab- 
lish and  carry  out  the  assignment.  This  is  entirely, 
similar  to  the  former  equity  rule.(l)  It  has  also 
been  decided  that  an  assignee  of  a  mortgage  may  be 
made  a  defendant  in  an  action  to  set  aside  the  mort- 
gage as  usurious.(2)  And  this  was  precisely  the 
rule  in  equity,  before  the  Code. (3) 

In  order  to  join  parties  as  defendants  under  §  118, 
it  is  necessary  to  allege  something  more  in  the  com- 
plaint than  that  they  claim  an  interest  adverse  to 
the  plaintiff.  The  nature  of  the  claim  should  be 
stated.  Thus  in  Stryker  vs.  Lynch,(4)  a  demurrer 
was  allowed  to  a  complaint  in  partition,  on  the  part 
of  certain  defendants,  who,  it  was  alleged,  claimed 
some  right  or  interest  adverse  to  the  plaintiff's  in 
the  land,  which  claim  it  was  further  alleged  was 
inequitable  and  void. 

It  has  been  recommended  as  a  correct  practice,  in 
the  case  of  an  action  prosecuted  by  the  assignee  of  a 
chose  in  action,  to  make  the  assignor  defendant,(5) 
after  a  demand  pursuant  to  section  119  of  the  Code; 
but  it  is  difficult  to  see  how  an  assignor,  who  has 
absolutely  transferred  his  interest,  can,  under  ordi- 
nary circumstances,  be  a  proper  party  to  an  action. 
It  is  clear  that  he  could  not  join  as  plaintiff,  because 
he  is  not  the  real  party  in  interest ;  and,  therefore, 
he  could  not  properly  be  made  defendant  by  virtue 


(1)  Christie  vs.  Herrick,  1  Barb.  Ch.  R.  154. 

(2)  Niles  vs.  RsDdall,  2  C  R.  81. 

(3)  Mamford  vs.  Spragae  and  others,  11  Falge,  i88.    • 

C4)  11  Leg.  Obft.  116.  (5)  Note  to  §  111  Code,  Yoorbiea'  Ed. 
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of  section  119.  It  was  indeed  a  general  rule  in 
equity  that  the  assignor  of  a  chose  in  action  was  a 
proper  party  defendant,  in  a  suit  by  the  assignee  in 
cases  where  the  assignment  was  absolute  and  uncon- 
ditional. Where  the  assignment  was  not  absolute 
or  unconditional,  or  its  extent  or  validity  was  denied, 
he  was  not  (July  a  proper,  but  a  necessary  party ;  and 
the  more  ancient  rule,  it  would  seem,  required  the 
assignor  to  be  a  party  in  all  cases,  though  it  was  sub- 
sequently varied  so  as  to  make  him  a  proper^  and 
not  a  necessary  party,  where  the  assignment  was 
absolute.(l)  These  rules  were  generally  recognized 
and  followed  in  the  equity  system  of  our  own  State 
before  the  Code.  Thus  the  assignee  was  not  per- 
mitted to  sue  in  equity  in  the  name  of  the  assignor, 
but  the  action  must  be  prosecuted  by  the  assignee, 
the  real  party  in  interest.(2)  It  was  not  necessary 
in  an  action  for  relief,  and  not  for  discovery,  where 
all  the  equitable  interest  had  been  assigned  over,  to 
make  the  assignor  a  party,(3)  and  indeed  where  there 
had  been  such  absolute  and  unconditional  assign- 
ment, it  seems  he  was  not  regarded  even  as  a  pro- 
per party.  "Where  the  assignee  has  the  whole 
equitable  interest  in  himself,"  says  the  chancellor  in 
Miller  vs.  Bear,(4)  "  so  that  nothing  remains  to  be 
done  by  the  assignor,  who  has  parted  with  his  en- 
tire interest  in  the  property,  I  see  no  benefit  which 
can  result  to  any  percon  by  making  him  a  party."  But 


(1)  story's  Eq.  PI.  §  158. 

(2)  Field  ys.  Maghee,  6  Paige,  589.    Rogers  ts.  Traders'  Ins.  Co.,  6 
Paige,  588. 

(8)  Whitney  ts.  McKinnoy,  7  John.  Ch.  R.  114.    Ward  vs.  Van  Bok- 
kekn,  2  False,  280.  (i)  8  Paigo/ 4G6. 
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if  the  assignment  was  not  absolute,  or  if  any  interest 
remained  in  the  assignor,  as  where  a  mortgage  was 
assigned  as  mere  security,  or  where  but  a  part  of  the 
mortgage  debt  was  assigned,  the  assignor  became  a 
necessary  party  to  the  suit.(l) 

These  rules,  I  apprehend,  are  fully  applicable  to 
the  Code,  with  the  exceptions,  perhaps,'  that  under 
the  present  system  the  absolute  and  unconditional 
assignor  of  a  chose  in  action,  who  has  parted  with 
all  his  interest,  is  not  only  an  unnecessary  party,  but 
is  not  even  a  proper  party  to  the  action ;  and  if  joined 
as  defendant,  he  might  for  that  cause  demur  to  the 
complaint.  The  reason  ass^igned  in  the  books  on 
equity  pleading  for  allowing  him  to  be  made  a  party 
was  that  his  ''  legal  right  might  be  bound  by  a  decree 
of  the  court ;"  for  the  distinction  was  taken,  that 
though  the  assignee  was  the  equitable  and  beneficial 
owner,  yet  th^  legal  right  remained  in  the  assignor  ;(2) 
or,  as  it  is  better  expressed  by  the  Chancellor  in 
Ward  vs.  Van  Bokkelen  :(3)  **  The  reason  why  it 
was  formerly  considered  necessary  to  make  the  as- 
signor of  a  chose  in  action  a  party  to  a  bill  in  equity 
brought  by  the  assignee,  I  apprehend  must  have 
been  that  courts  of  law  did  not  sanction  and  protect 
such  assignments,  considering  them  a  species  of 
maintenance.  And  the  assignor  having  the  legal 
title  or  interest  in  the  thing  assigned,  he  might  $U8« 
tain  an  action  at  law  thereon,  notwithstanding  a  de-^ 
cree  in  equity  to  which  he  was  not  a  party."     That 
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(1)  Christie  \rB.  Herrick,  1  Barb.  Cli.  H.  255. 

(2)  Story  £q.  PI.  §  153.    hd.  ou  Parties. 
(8)  2  False,  295. 
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is  to  say  he  was  allowed  to  be  a  party  only  to  bar 
his  right  of  action  at  law.  If  the  reason  had  long 
ceased  before  the  Code,  it  has  doubly  ceased  since. 
There  is  now  no  such  thing  as  a  legal  as  contradis* 
tinguished  from  an  equitable  title  or  interest.  The 
action  must  be  prosecuted  in  the  name  of  the  real 
party  in  interest.  And  if  an  assij^nor,  having  no  in* 
terest,  not  even  what  was  formerly  a  legal  rights  be 
made  a  party,  I  see  no  reason  why  he  cannot  take 
the  objection  if  he  sees  fit  to  do  so.  Besides  the 
Code,  which  allows  him  to  be  a  witness  for  either 
party,  seems  to  contemplate  in  terms,  that  he  should 
not  be  a  party  to  the  record. 

It  is  scarcely  necessary  to  notice  here  the  provi- 
sion of  section  i  19,  which  has  been  spoken  of  as  re* 
lating  to  parties  plaintiflF  in  the  last  preceding 
section  of  this  work.  So  fur  as  it  concerns  defend- 
ants, it  requires  those  who  are  "united  in  interest'* 
to  join  as  parties;  but  if  the  consent  of  any  one  who 
should  have  been  joined  as  plain ti£f,  cannot  be  ob- 
tained, he  may  be  made  a  defendant,  the  reason 
thereof  being  stated  in  the  complaint.  This  is  but 
a  legislative  enactment  of  the  former  equity  rule. 
The  practice  under  it  was  intimated  in  Tooker  vs. 
Oakley(l)  to  be,  that  the  proper  course,  in  the  first 
place  was  to  institute  the  suit  in  the  names  of  all  the 
parties,  as  for  example,  in  the  case  of  executors  and 
administrators,  to  join  them  all  as  complainants,  and 
if  either  of  them  declined  to  have  the  suit  prosecuted, 
then  to  obtain  leave  to  have  him  made  defendant 
stating  the  reason  thereof  in  the  amended  bill.     So 

<U  IQ  Ptis^  288. 
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too  in  regard  to  the  other  clause  of  the  section  allow- 
ing one  or  more  to  sue  or  defend  for  the  benefit  of 
the  whole,  where  the  parties  are  very  numerous,  and 
it  may  be  impracticable  to  bring  them  all  before  the 
court,  it  is  an  enactment  of  the  former  equity  rule, 
as  has  been  remarked  and  more  fully  explained  in 
the  preceding  section,  in  regard  to  parties  plaintiflF. 
It  may  be  added  that  in  respect  to  this  whole  sec- 
tion it  has  been  thought,  on  high  authority,  to  be  ap- 
plicable only  to  actions  which  formerly  were  of  an 
equitable  nature.  "  I  incline  very  strongly  to  the 
opinion"  says  Justice  Duer  in  Habicht  vs.  Pember- 
ton(l)  "that  §  119  of  the  Code  ought  to  be  con- 
strued as  merely  re-enacting  the  rules  that  other- 
wise might  have  been  held  to  be  abolished,  which, 
previously  to  the  adoption  of  the  Code,  prevailed  in 
courts  of  equity,  and  consequently,  that  it  is  to  suits 
equitable  in  their  nature,  that  the  provisions  in  this 
section  should  still  be  exclusively  applied." 

la  actions  formerly  classed  as  legal.  In  this  class 
of  actions  it  cannot,  as  a  general  thing,  be  a  difficult 
matter  to  determine  who  are  proper  parties  defend- 
ant. The  old  rules  of  pleading  are,  in  the  main, 
applicable.  There  are,  however,  some  exceptions. 
Thus  one  partner,  or  tenant  in  common,  could  not 
sue  his  co-partner  or  co-tenant  at  law ;  nor  could  a 
cestui  que  trust  sue  his  trustee.  The  remedy  was  in 
equity.(2)  Now,  by  the  Code,  the  same  form  of  ac- 
tion is  adopted  in  all  cases ;  and  a  co-partner  or  co- 
tenant  may  be  made  a  defendant,  as  a  trustee  may, 
to  answer  his  cestui  que  trust. 


(1)  4  Saad.  S.  C.  R.  657.  (2)  Chit.  PI.  84  and  88. 
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In  aa  action  on  contract^  where  there  are  several 
parties,  if  the  contract  be  joint,  they  must  all  be 
defendants^  I )  even  if  one  of  them  have  a  certificate 
of  bankruptcy.(2)  If  one  be  dead,  the  survivors  are 
the  proper  defendants.(S)  In  the  well  considered 
case  of  Bridge  vs.  Payson,(4)  in  the  New  York  Su- 
perior Court,  it  was  held,  after  consultation  by  all 
the  judges  of  that  court,  that  the  Code  had  made  no 
change  in  respect  to  the  rules  governing  parties  de- 
fendant in  an  action  on  contract.  Now,  as  before 
the  Code,  partners,  as  well  as  other  joint  debtors, 
must  all  be  sued,  and  the  failure  to  join  one  partner, 
or  joint  debtor,  with  his  co-partner,  or  joint  debtor, 
as  defendant,  was  a  valid  defence,  and  might  be  set 
up  in  the  answer.  In  that  case  section  122  had 
been  relied  upon  as  having  established  a  different 
rule,  by  allowing  the  court  to  determine  any  con- 
troversy between  the  parties  before  it,  when  it  can 
be  done  without  prejudice  to  the  rights  of  others,  &c. 
But  the  court  refused  to  adopt  this  construction,  or 
to  relax,  in  the  slightest  degree,  the  well  settled 
rules  of  the  common  law  in  relation  to  parties  de- 
fendant to  actions  on  contract.  It  may  be  added  in 
reference  to  the  section  last  cited,  that  it  has  been 
held,(5)  not  to  authorize  a  person,  not  a  party, 
though  having  an  interest,  to  be  made  a  party,  on 
his  own  application,  to  an  action  on  contract,  ex- 
press or  implied,  for  the  recovery  of  money. 

But  section  118,  say  the  commissioners  of  the 
Code,  will  enable  a  plaintiff  to  exhaust,  in  one  suit, 

(1)  1  Chit.  PI.  41.  (2)  6  Taunt.  178. 

(8)  16  Wend.  818.  (4)  6  Sand.  S.  G.  R.  210. 

(5)  ^udd  V1W  Touug,  7  How«  Pr.  B.  79. 
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his  remedy  against  a  surviving  partner,  and  the 
representative  of  a  deceased  partner.  And  if  this 
doctrine  he  true,  so  also,  in  case  of  the  death  of 
any  joint  contractor  whenever  his  estate  would  be 
liable  in  equity.  If  this  be  so,  it  is  at  least  one 
case  in  which  the  equity  rule  as  to  parties  is  appli- 
cable to  an  action  of  common  law  origin,  under  the 
Code.  It  may  be  of  use,  therefore,  briefly  to  notice, 
in  this  place,  how  far  this  rule  has  been  recognized 
under  the  new  system. 

It  was  very  fully  concurred  in  by  Mr.  Justice 
Edmonds,  in  Ricart  vs.  Townsend,  and  others,(l) 
wherein  it  was  said  that  if  the  action  was  brought 
to  reach  the  partnership  property,  the  surviving 
partner  is  a  necessary  party,  and  the  representatives 
of  the  deceased  partner  are  proper  parties,  because 
they  have  an  interest  in  the  controversy.  But  in 
such  case  the  prayer  of  the  complaint  should  clearly 
define  the  particular  kind  of  relief  which  the  plain- 
tiff seeks  against  each  party ;  if  not,  it  may  be  cor- 
rected on  motion. 

This  was  carrying  the  doctrine  to  the  full  extent 
of  the  equity  rule.  In  Butts  and  Haven  vs.  Genung 
and  others,(2)  an  equity  case  under  the  old  practice, 
it  was  held  that  where  a  bill  is  filed  against  the  re- 
presentatives of  a  deceased  partner  to  obtain  satisfac- 
tion of  a  copartnership  debt  out  of  the  estate  of  the 
decedent,  the  surviving  partner,  who  was  insolvent, 
might  be  joined  as  defendant ;  but  it  was  made  the 
subject  of  a  quere,  whether  the  surviving  partner 
was  a  necessary  party  in  such  case.  The  same  doc- 
CD  6  How.  Pr.  E.  460.  (2)  5  Paige,  264. 
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trine  was  recognized  in  the  case  of  Lawrence  vs. 
Trustees  of  Leake  and  Watts  Orphan  House  ;(1)  but 
it  was  also  held  that  the  estate  of  the  deceased  co- 
partner, or  joint  debtor,  could  not  be  reached  by  suit 
in  Chancery  without  averring  and  proving  that  the 
surviving  debtors  were  insolvent — there  being  no 
conairrent  remedy  in  equity  and  at  law  for  the  recovery 
of  the  de  t.  That  is  to  say,  the  debt  being  joint,  the 
creditor  was  bound  to  proceed  to  judgment  at  law 
against  the  surviving  partner  alone,  and  could  not 
proceed  in  equity  against  the  estate  of  the  deceased 
joint  contractor  without  showing  some  sufficient  rea- 
son for  not  proceeding  at  law  against  the  surviving 
partner. 

In  a  recent  case  in  the  4th  district,(2)  Mr.  Jus- 
tice Hand  expresses  his  disapprobation  of  the  prin- 
ciple of  Ricart  vs.  Townsend.  The  plaintiflf  had 
there  sought  to  unite,  under  the  Code,  the  survivor, 
with  the  representatives  of  a  deceased  joint  and 
several  maker  of  a  promissory  note,  but  without 
averring  the  insolvency  of  the  survivor.  In  the 
opinion  of  the  court  in  this  case,  it  is  said:  "  The  re- 
lief demanded  in  the  complaint  is  simply  judgment 
and  payment,  and  no  circumstances  entitling  plain- 
tiff or  any  of  the  parties  to  equitable  interference  are 
stated  or  pretended  in  the  pleadings  on  either  side. 
In  Ricart  vs.  Townsend  (6  How.  Pr.  R.  460),  Mr. 
Ju^ice  Edmonds  held  that  under  the  Code  a  surviv- 
ing partner  and  the  representatives  of  a  deceased 
partner  could  be  joined  in  an  action  to  recover  dam- 


(1)  11  Paige,  80.    Aff'd  by  Court  of  Errors,  2  Denio,  577. 

(2)  Morehouse  Ex'r  vs.  BaUou  and  others.  E^c's  16  Barb.  289. 


164  PAETISS  TO  THE  ACTION.  [CH.  11. 

ages  ou  a  contract  by  the  firm ;  and  in  the  report 
nothing  is  said  of  the  insolvency  of  the  survivor. 
With  all  respect,  so  long  as  the  law  in  respect  to  the 
rights,  duties,  and  liabilities  of  the  surviving  partner 
is  unchanged,  that  construction  appears  somewhat 
doubtful,  especially  when  the  survivor  is  solvent. 
The  reason  and  propriety  of  the  former  rule  exist 
in  full  force.  But  however  it  may  be  as  to  partners^ 
the  representatives  of  D.  Ballou  could  have  no  in- 
terest in  the  controversy  adverse  to  the  plaintiff  in  a 
suit  against  R.  Ballou,  nor  could  they  be  necessary 
parties  to  a  complete  determination  of  the  question 
involved  therein,  which  could  have  been  had  with- 
out prejudice  to  their  right.  And  these  defendants 
could  not  interpose  any  equities  between  themselves, 
or  counterclaims  against  each  other  to  embarrass  the 
plaintiff." 

The  reasoning  in  this  case  would  seem  to  admit 
the  existence,  under  the  Code,  of  the  equitable  prin- 
ciple that  the  survivor  of.  two  or  more  partners, 
if  his  insolvency  were  averred  in  the  complaint, 
might  be  joined  with  the  representatives  of  a  de- 
ceased partner ;  but  to  deny  its  application  in  all 
other  cases,  holding  to  the  strict  common  law  rule 
that  the  survivor  alone  must  be  sued,  or,  if  the  con- 
tract were  several  as  well  as  joint,  then  that  the  ac- 
tion might  be  either  against  the  survivor  or  the 
representatives  of  the  deceased  contractor.  In  the 
late  well-considered  case  of  Yorks  vs.  Peck,(l)  at  a 
general  term  in  the  seventh  district,  the  same  subject 
was  considered,  and  the  surviving  maker  of  a  joint 

1 — — — — — ' 

(1)  14  Barb.  S.  C.  B.  t44. 
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and  several  promissory  note,  was  held  to  be  a  proper 
party  defendant,  with  the  representatives  of  a  de« 
ceased  maker.(l)  From  the  report  of  that  case,  it 
seems,  that  the  insolvency  of  the  survivor  was  proved 
on  the  trial  and  the  action  was  thought  to  be  analo- 
gous to  a  suit  in  equity.  But  it  was  not  expressly 
decided  whether  in  a  suit  on  such  a  contract,  with^ 
out  averment  or  proof  of  the  insolvency  of  the  sur- 
vivor, he  might  have  been  joined  as  a  defendant 
with  the  representatives  of  the  deceased  contractor. 
The  court  did  not  fail,  however,  to  notice  the  fact, 
(which  is  certainly  well  worthy  of  consideration,) 
that  the  reason  of  the  equity  rule  which  prohibited 
the  joining  of  a  surviving  joint  contractor  with  the 
representatives  of  the  deceased  contractor  had  ceased 
under  the  Code.  Under  the  former  system,  it  rested 
upon  the  principle  that  resort  should  not  be  had  to 
a  court  of  equity  where  there  was  an  adequate  rem- 
edy at  law ;  and  under  the  present  system,  the  dis- 
tinction between  actions  at  law  and  equity,  being 
abolished,  and  the  court  being  allowed  to  render 
judgment  charging  defendants  in  different  rights,  it 
ought  not  to  require  the  plaintiff  to  show  an  excuse 
for  not  pursuing  a  legale  before  attempting  to  avail 
himself  of  an  equitable  remedy.  The  weight  of  au- 
thority, however,  in  cases  of  partnership,  at  least, 
seems  to  be  at  present  the  other  way,  and  to  indi- 
cate the  correct  practice  to  be,  as  in  the  recently 
reported  cases  of  Higgins  vs.  Freeman  and  Rock*- 
well, (2)  and  De  Agreda  vs.  Mantel,(3)  that  a  sur- 


<1)  And  see  De  Agreda  Ts.  Mantel,  (1  Abbott,  Pr.  R.  180;)  in  which  it 
if  held  that  they  are  meuiary  partiea. 
(2)  2  Daer  650.  (8)  1  Abbott,  Fr.  B.  180. 
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viving  partner  cannot  be  joined  with  the  personal 
representatives  of  a  deceased  partner,  unless,  per- 
haps, in  a  case  where  the  insolvency  of  the  survivor, 
&c.,  is  alleged  and  proved.(l)  In  the  case  of  De 
Agreda  vs.  Mantel,  it  is  held  that,  though  in  the 
case  of  adjoint  contract,  the  survivor  only  can  be  sued, 
yet  if  the  contract  be  joint  and  several,  the  personal 
representatives  of  the  deceased  are  necessary  parties. 
Where  the  contract  is  so  framed  that  it  does  not 
confer  upon  the  plaintiff  a  remedy  against  the  con- 
tractors jointly,  but  each  is  only  separately  respon- 
sible for  his  own  act,  it  is  essential  to  sue  them  sepa- 


(1)  The  following  decision  by  Justice  Roosevelt,  at  a  special  term  in 
the  first  district  April  80th,  1858,  is  from  the  New  York  Times.  It  was 
affirmed  by  the  general  term,  on  appeal,  (1  Abbott,  Pr.  R.  48,)  and  agrees 
in  the  main  with  the  opinion  of  Justice  Hand  in  Morehouse  Exrs.  ts. 
Ballon ;  supra. 

Wm.  VoorkUand  othertvi.  Wm.  L.  Baxter  and  others.  Tlie  executors  of 
a  deceased  partner  cannot  be  sued  by  the  creditors  of  the  firm  until  the  ordi- 
nary remedies  have  been  exhausted  against  the  surviving  partner,  unless  it 
be  averred  and  admitted,  or  proved,  that  the  survivor  is  insolvent.  The  lavr 
gives  the  assets  of  the  firm  for  the  purposes  of  liquidation  to  the  survivor 
alone,  and  for  that  reason  Justly  devolves  upon  Iiim  alone,  in  the  first  in- 
stance, the  duty  of  paying  the  partnership  debts.  Innovations  in  this  pre- 
viously long  and  well  established  rule  have  recently  been  made  by  the  En- 
glish Courts,  in  the  case  of  Davayne  vs.  Noble,  1  Russel  and  Mylne,  495, 
and  Wilkinson  vs.  Henderson,  1  Mylne  and  Keen,  532.  But  our  courts, 
not  convinced  by  the  reasoning  for  it,  have  not  followed  the  change.  On  the 
contrary,  in  the^case  of  Lawrence  vs.  the  Trustees  of  the  Leake  and  Watts 
Orphan  House,  2  Denio,  577,  the  Court  of  Errors,  after  full  argument,  and 
with  the  English  cases  before  them,  determined,  by  a  unanimous  vote,  that 
there  was  no  good  reason,  either  in  principle  or  convenience,  for  departing 
from  the  ancient  rule.  Nor  is  there  in  the  more  recent  Code  of  procedure 
any  provision  expressly  repealing,  or  palpably  inconsistent  with  the  rule 
thus  solemnly  ratified.  A  rule  of  proceeding  affecting  substantial  rights, 
when  expressly  enacted  by  statute,  or  deliberately  and  directly,  after  f^U 
argument,  settled  and  declared  by  judicial  determination  in  the  highest  Court 
known  to  the  laws,  ought  not  to  be  lightly  repealed,  or  presumed  to  have 
been  intended  to  have  been  repealed,  by  subsequent  legislation,  unless  the 
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rately.(l)  The  Code,  however,  as  will  be  presently 
noticed,  conformable  to  the  existing  statute,  autho- 
rizing suits  against  parties  to  bills  and  notes,  permits 
persons  severally  liable  on  written  obligations  or  in- 
struments, including  bills  of  exchange  and  promis- 
sory notes,  to  be  joined  as  parties  defendant.  (2) 

Where  the  contract  is  several,  as  well  as  joint,  the 
plaintiff  is  at  liberty  to  proceed  against  the  parties 
jointly,  or  each  separately,  though  their  interest  be 
joint.  An  infant  or  married  woman  contracting 
jointly  with  adults,  is  not  a  proper  party  defendant, 
because  not  capable  of  entering  into  a  contract.(3) 
In  an  action  on  a  bond  executed  by  a  married  woman 
and  her  husband,  she  should  not  be  joined  ;  but  she 
would  be  a  proper  party  in  an  action  to  foreclose  a 
mortgage  given  to  secure  the  payment  of  such  bond, 
the  legal  interest  in  the  premises  being  vested  in 
her.(4)  In  the  first  section  of  this  chapter  I  have 
considered  at  some  length  the  subject  of  the  appear- 
ance of  married  women,  and  when,  and  in  what  cases 
they  should  sue  or  be  sued  alone,  or  should  join  or 
be  joined  with  their  husbands,  and  it  is,  therefore. 


subsequent  enactment  be  so  clear  as  to  leave  no  room  for  doubt,  or  so  repug- 
nant as  to  admit  of  no  possibility  of  the  two  proYisions  working  together.  I 
can  discover  nothing  of  the  kind  in  the  new  Code.  To  constitute  a  cause  of 
action,  therefore,  against  the  executors  of  a  deceased  partner,  where  there  is 
a  surviving  member  of  the  firm,  it  is  still  indispensable,  as  heretofore,  that 
the  plaiutiflb  should  aver  insolvency  in  the  survivor.  No  such  allegation  be- 
ing contained  in  the  present  complaint,  the  executors  have  a  right  to  demur 
to  it  for  insufficiency ;  and  as  to  them  it  must  be  dismissed  with  costs. 

0)  Chit.  PI.  48 

(2)  Am.  Code,  §  120. 

(8)  1  Chit.  PI.  45. 

(4)  Gonde  vs.  Shepherd  and  wife,  4  How.  75;  2  G.  R.  58. 
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unnecessary  to  pursue  the  subject  further  in  this 
place.  It  may  be  added  that  a  recent  statute  au- 
thorizes an  action  for  a  debt  of  the  wife  contracted 
before  marriage  to  proceed  jointly  against  husband 
and  wife,  but  execution  shall  issue  against,  and  the 
judgment  bind,  the  separate  estate  of  the  wife 
only.(l) 

One  of  the  general  rules  as  to  parties  defendant 
in  actions  on  contract,  which  is  equally  applicable 
now  as  before  the  Code,  may  be  stated  to  be,  that  the 
action  must  be  brought  against  the  person  who  made 
the  contract  either  by  himself  or  his  agent.(2)  A 
mere  agent  is  not  liable  on  contract,  where  he  acts 
as  agent,  and  discloses  his  principal  at  the  time.  But 
if  an  agent  act  as  principal,  and  do  not  disclose  the 
name  of  his  principal  or  declare  that  he  acts  as  agent 
at  the  time  of  making  a  verbal  contract,  and  credit 
be  given  expressly  to  him,  he  will  be  personally  re- 
sponsible.(3)  And  so  too  where  an  agent  does  not 
pursue  his  authority,  or  so  far  exceeds  it  as  to  dis- 
charge his  principal,  or  where  he  acts  under  an  au- 
thority which  he  knows  the  principal  had  no  right 
to  give,  he  is  personally  responsible.(4)  Where 
goods  are  supplied  to,  or  work  done  for,  a  joint  stock 
trading  or  other  company  associated  for  profit,  the 
action  may  be  brought  against  all  the  directors, 
though  some  of  them  only  gave  the  order.  And 
where  such  company  has  commenced  its  operations, 
every  shareholder  who  has  become  a  complete  part- 


(1)  Laws  of  1858,  chap.  676. 

(2)  8  East,  10$  18  Ibid,  288}  16  Ibid,  169. 

(8)  IT.  R.  181;  1  Ibid,  869;  1  Sand.  PI.  and  Ev.  174. 
(4)  Sm  cases  eU«d  in  Sand.  Fl.  and  Et.  176  and  176. 
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ner  is  liable ;  and  every  person  who  by  inference  or 
otherwise  holds  himself  out  as  a  partner »  is  liable, 
though  he  parted  with  his  shares  before  the  company 
was  completely  formed.(l)  But  by  a  recent  statute 
of  this  state,  (2)  any  joint  stock  company  or  asso- 
ciation, consisting  of  seven  or  more  shareholders,  or 
associates,  may  sue  and  be  sued  in  the  name  of  the 
president  or  treasurer  for  the  time  being  of  such 
company. 

In  general  an  action  for  the  breach  of  a  mere  for- 
mal contract  cannot  be  brought  against  an  assignee, 
but  must  be  brought  against  the  original  party. 
There  is  sometimes,  however,  a  change  of  credit  by 
agreement  between  the  parties ;  as  in  the  instances 
cited  of  a  new  firm  adopting  the  debt  of  an  old  firm 
and  the  like.(3) 

In  regard  to  parties  defendant  in  actions  on  bills 
of  exchange,  and  indeed  all  other  written  instru- 
ments, the  Code  makes  the  following  general  pro- 
vision. 

"  Persons  severally  liable  upon  the  same  obligation 
or  instrument,  including  the  parties  to  bills  of  ex- 
change and  promissory  notes,  may,  all  or  any  of 
them,  be  included  in  the  same  action,  at  the  option 
of  the  plaintiflF."(4) 

It  may  be  remarked  that  this  section  extends  to 
written  instruments  or  obligations.  No  distinction  is 
made  between  such  instruments  as  are  sealed  and 
such  as  are  unsealed.  Persons  severally  liable  on 
such  instruments  may,  all  or  any  of  them^  be  included 


(1)  1  Saund.  PI.  and  Ev.  176, 177.  (2)  Laws  of  1849,  chap.  258. 

(8)  1  Chit.  PI.  64;  1  Saund.  PI.  and  Et.  178. 
<4)  Am.  Code,  p.  120. 
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in  the  same  action.     By  statute  the  maker  and  en- 
dorser, drawer  and  acceptor,  of  a  promissory  note,  or 
bill,  might   be  joined(l) ;  and  this  provision  is  re- 
tained by  the  section  of  the  Code  referred  to.     That 
section,  however,  goes  farther,  and  makes  one  or  two 
changes  which  it  is  important  to  notice.     A  joint 
action  at  common  law  could  not  be  maintained  on  a 
covenant  entered  into  by  two  or  more  severally,(2) 
So,  if  the  contract  was  joint  and  several^  the  plaintiflF 
must  sue  all  jointly  or  each  separately,  and  could  not 
sue  two  of  three  or  more  of  the  parties.(3)     These 
principles,  so  far  as  they  affect  every  description  of 
written  instrument  or  obligation,  are  now  changed 
by  section  120  of  the  Code  ;  the  plaintiff,  at  his  op- 
tion, being  at  liberty  to  sue  any  one  or  more,  or  all 
the  parties,  so  liable.     But  in  a  late  case(4)  it  has 
been  held  that  the  section  does  not  authorize  the 
joinder  of  a  person  liable  as  a  mere  guarantor,  with 
the  principal,  in  a  covenant  under  seal,  though  the 
guaranty  was  executed  on  the  same  day,  and  on  the 
same  piece  of  paper.    The  covenant  of  the  principal, 
and  the  covenant  of  the  guarantor,  it  was  said,  are 
not  the  "  same  obligation  or  instrument"  within  the 
meaning  of  the  Code,  and  on  a  demurrer  to  such  a 
complaint  judgment  was  rendered  for  the  defendant. 
This  differs  from  the  case  of  Enos  vs.  Thomas,(5)  in 
which  it  was  held  that  the  principal  and  surety 
might  be  properly  joined  in  one  action.    In  the  case 


(1)  Laws  1832,  p.  489,  §1:  1835,  p.  248. 

(2)  1  East,  228,227. 

(3)  T.  R.  782;  1  Saund.  291. 

(4)  DeRidder  vs  Schermerhorn,  10  Barb.  S.  C.  R.  688,  Special  Term, 
er  WiLLJLRD,  J.  (6)  4  How.  Pr.  R.  40. 


BEC.  ni.]  OF  PAETIBS  DEFENDANT.  171 

of  Morehouse  ex*rs  vs.  Ballou  and  others,{l)  to  which 
reference  has  already  been  made,  this  sweeping 
eflfect  of  section  120  of  the  Code  is  doubted,  and  the 
rule  of  the  old  Supreme  Court  in  Miller  vs.  Easton, 
(2)  and  Butler  vs.  Rawson,(3)  approved,  namely, 
that  a  joint  action  could  not  be  maintained  under 
the  statute  against  several  defendants  on  a  promis- 
sory note  where  some  of  them  are  guarantors,  or 
sureties,  merely,  and  not  makers  or  endorsers;  "nei- 
ther does  former  statutes,'*  it  was  said,  **  nor  does 
the  Code  authorize  defendants  to  be  joined  whose 
obligations  are  distinct  and  different,  or  when  there 
is  no  privity  of  contract  between  them."(4)  Indeed 
it  was  intimated  in  that  case  to  be  still  doubtful,  not- 
withstanding the  Code,  whether  two* out  of  three 
joint  and  several  makers,  if  the  objection  were  prop- 
erly taken,  could  be  made  jointly  liable.  This  ques- 
tion, however,  it  would  seem,  under  the  plain  lan- 
guage of  the  section  referred  to  is  no  longer  open. 
In  respect  to  making  those  who  are  sued  on  ac- 
count of  another,  parties  defendant,  such  as  commit- 
tees of  lunatics,  trustees  of  express  trusts,  as  provi- 
ded by  section  113  of  the  Code,  executors  and  ad- 
ministrators, &c.;  the  reader  is  referred  to  what  was 
said  on  a  former  page. 


0)  16  Barb.  289. 

(2)  2  Hill,  188.  (3)  1  Denio,  105. 

(4)  This  doctrine  is  fully  approved  by  the  N.  T.  Superior  Court  in  Le 
Roy  vs.  Shaw  (2  Duer,  626).  The  action  was  held  to  have  been  improperly 
brought  against  the  original  debtor  and  his  guarantor,  and  the  rule,  under 
the  Code,  was  considered  to  be,  that  persons  severally  liable  cannot  be  prose- 
cuted together  unless  they  are  severally  liable  as  parties  to  a  written  cob- 
tract  or  obligation,  on  which  the  names  of  both  appear  as  contracting  par- 
ties. 


172  PABTIBS  TO  THB  ACTION.  [CH.  n. 

Where  a  complainant  claims  in  opposition  to  a  deed 
of  trust,  or  assignment,  as  fraudulent  and  void,  he 
may  proceed  against  the  assignee  or  trustee  without 
joining  the  cestui  que  trust.  The  trustee  or  assignee, 
however,  is  a  necessary  party ;  so  also  the  assignee 
of  a  judgment  is  a  necessary  party  for  «  perpetual 
injunction  thereon.(l) 

A  creditor  of  a  deceased  person  may  bring  an  ac« 
tion  against  the  administrator  and  an  assignee  of  the 
intestate  to  set  aside  an  assignment  by  the  intestate 
in  his  life  time  made  to  defraud  creditors,  wbelre  the 
administrator  claims  the  assignment  to  be  valid,  or, 
after  reasonable  request  refuses  to  take  proceedings 
to  impeach  the  title  of  the  assignee  or  reach  the 
property  in  his  hands  under  such  assignment.  But 
in  such  case  the  complaint  to  be  good  must  allege 
the  collusion  of  the  administrator  with  the  assignee, 
or  his  refusal  or  neglect  to  take  steps  to  impeach 
the  assignment.  So  held  in  the  recent  case  of  Bate 
vs.  Graham  administrators  and  Jordan,  in  the  Court 
of  Appeals.(2) 

It  has  been  held  in  a  recent  case  at  special  term 
(3)  that  the  Code  has  made  an  important  change  in 
enforcing  the  remedy  of  a  contract  creditor  before 
judgment  against  his  debtor,  and  the  assignees  of  such 
debtor,  under  an  alleged  fraudulent  assignment.  It 
is  said  in  such  a  case  that  whenever  the  claim  of  the 
creditor  is  undisputed,  he  may  proceed  against  the 
debtor  and  his  assignees,  in  the  same  action,  first  to 


(1)  And  see  this  subject  discussed  by  C.  L.  Allen,  J.,  in  Wheeler  vs 
Wheeler  et  al,  9  How.  298. 

(2)  1  Kern,  287.  (8)Mott  &  others  vs  Dunn  &  others,  10  How. 
225, 
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obtain  judgment  for  the  debt,  and  secondly  to  set 
aside  the  assignment  as  fraudulent,  and  obtain  the 
usual  relief  thereon  as  against  the  assignees.  A 
different  view  of  this  question,  however,  has  been 
taken  in  practice  in  one  or  two  cases  that  have  fallen 
under  my  observation  which  have  not  been  reported; 
and  the  general  term  of  the  N.  Y.  Superior  Court 
has  also  established  a  different  rule  in  the  late  case 
of  Neustadt  vs.  Joel.(l)  That  case  holds  express- 
ly that  a  general  creditor  before  judgment  cannot 
maintain  an  action  to  set  aside  an  assignment  as 
fraudulent  and  void  as  against  creditors,  and  that 
the  practice  in  this  respect  has  not  been  altered  by 
the  Code. 

In  an  action  for  a  wrongs  the  person  committing 
the  injury,  either  by  himself  or  his  agent,  is  in  gen- 
eral to  be  made  the  defendant.  All  persons  who  di- 
rect or  order  the  commission  of  a  trespass,  or  the 
conversion  of  personal  property,  or  assist  on  the  oc- 
casion, are  in  general  liable  as  principals,  though  they 
may  not  have  been  benefited  by  the  act ;  and  in 
some  cases,  a  party  may  be  sued,  though  he  neither 
committed  the  act  nor  assented  to  it,  as  for  the  neg- 
lieence  or  unskilfulness  of  a  servant  or  agent  while 
acting  in  the  course  of  his  employ ;  but  not,  howev- 
er, if  the  injury  was  wilful.  All  or  any  of  the  par- 
ties to  a  tortious  act,  or  one  alone,  may  in  general 
be  sued  as  defendants.  At  least  such  was  the  rule, 
and  there  does  not  seem  to  be  anything  in  the  Code 
to  render  all  joint  wrong-doers  necessary  parties  in 

m  <  .    I.I  -  I         ■  .  ■  ■  ■■  II  I  I        ..  I         ■  . 

(1)  2  Daer,  680. 
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an  action  for  the  wrong.  There  are,  however,  some 
torts  which  in  legal  consideration  are  regarded  as  the 
separate  act  of  each  wrong-doer,  and  a  joint  action 
will  not  lie  against  two  or  more,  as  an  action  on  a 
penal  statute,  or  for  verbal  slander;  though  a  joint 
action  will  lie  for  libel  against  two  or  more  publish- 
ers of  a  newspaper,  &c. 

There  are  general  and  well  settled  principles  gov- 
erning actions  of  tort  including  trespass  to  real  es- 
tate, or  to  persons  or  chattels,  trespass  on  the  case  to 
persons  or  property,  trover  and  the  like,  and  it  can- 
not be  necessary  in  this  place  to  enter  more  minute- 
ly into  the  subject,  as  the  rules  generally  applicable 
to  common  law  actions  in  this  class  of  cases,  if  not 
entirely  similar,  are  at  least  of  easy  application  un- 
der the  Code. 

It  may  be  remarked,  however,  in  reference  to  this, 
as  well  as  every  other  kind  of  action  under  the 
Code,  that  where  two  or  more  causes  of  action  are 
united  under  section  167,  they  "  must  affect  all  the 
parties  to  the  action."  In  other  words,  parties  can- 
not be  joined  either  as  plaintiffs  or  defendants  unless 
the  causes  of  action  exist  in  the  same  right  in  favor 
of  all  the  plaintiffs^  and  against  all  the  defendents.{\) 
This  principle  will  be  further  discussed  in  the  fol- 
lowing chapter  on  the  "  Joinder  of  Actions." 

It  is  to  be  observed,  too,  that  section  121  relative 
to  the  substitution  of  parties  on  the  death,  marriage, 
or  other  disability  of  a  party,  applies  to  defendants 
as  well  as  plaintiffs.     This,  however,  is  only  in  case 

(1)  4  How.  Pr.  B.  48;    10  Barb.  S.  C  R.  688;  5  Sand.  S.  C.  R.  609. 
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the  "cause  of  action  survive  or  continue."  The  case 
of  a  sole  defendant  sued  in  an  action  to  recover  real 
estate  has  been  held  not  to  be  within  the  provision 
of  the  Code,  and  that  such  actions,  abating  by  the 
death  of  the  defendant,  his  heirs-at-law,  as  his  suc- 
cessors in  interest,  could  not  be  substituted  as  defend- 
ants.(l) 

An  action  to  recover  the  possession  of  personal  prop- 
erty,  is  a  substitute  for  the  action  of  replevin  as  it 
before  existed.  The  action  is  possessory,  for  the 
recovery  of  specific  property,  with  damages  for  its 
detention  as  under  the  revised  statutes.  According- 
ly in  Roberts  vs.  Randall,(2)  the  Superior  Court  of 
New  York,  after  a  consultation  of  all  the  judges, 
held  that,  under  the  Code,  an  action  for  the  recovery 
of  personal  property  could  not  be  maintained  against 
a  defendant  who  has  not  in  fact  or  law  the  posses- 
sion or  control  of  the  property  claimed.  The  cases 
in  the  Supreme  Court  of  Carey  vs.  Hotaling,  and 
Olmstead  vs.  Hotaling,  (3)  were  declared  to  be  not 
well  founded,  and  the  rule  laid  down  that  under  the 
Code  and  under  the  Statute,  as  at  common  law,  the 
action  was  still  purely  a  possessory  action,  although 
by  the  statute  it  was  extended  to  cases  where,  at 
common  law,  even  if  the  goods  were  in  the  defend- 
ant's custody,  trover  or  detinue  were  the  only  reme- 
dieB(4).  Therefore,  one  who  has  taken  or  convert- 
ed personal  property  is  neither  a  necessary  nor  a 
proper  party  to  an  action  for  the  recovery  thereof, 
where  he  has  absolutely  parted  with  the  possession, 


(1)  Patman  vb  Van  Buren  &  others,  7  How.  81. 

(2)  8  Sand.  707.  (3)  1  Hill,  811, 817. 
(4)  8  Sand.  714,  715. 
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and  has  no  legal  control  over  the  property.  The 
whole  subject  was  ably  and  carefully  reviewed  by 
Justice  Willard,  in  the  late  case  of  Rockway  vs. 
Burnap,(l)  and  the  case  of  Roberts  vs.  Randall 
fully  approved,  namely,  that  the  action  to  recover 
personal  property  was,  like  an  action  to  recover  real 
estate,  essentially  a  possessory  action,  and  could  not 
be  maintained  unless  the  defendant  had  the  posses- 
sion of  the  property,  either  in  law  or  in  fact,  at  the 
time  the  action  was  commenced. 

An  action  to  recover  the  possession  of  real  property^ 
is  also,  under  the  statute  as  at  common  law,  a  pos* 
sessory  action.  It  could  not,  imder  the  statute,  be 
maintained  by  a  plaintiff  against  a  person  merely 
claiming  title,  when  there  wm  an  actual  occupant; 
(2)  nor  could  such  person  claiming  be  joined  with 
the  actual  occupant,  except  on  his  own  application, 
and  never  at  the  election  of  the  plainti£f.(3)  The 
phraseology  of  section  118  of  the  Code,  and  the  17  th 
section  of  the  statute  (2  R.  S.  3d  ed.  p.  435)  is  the 
same — ^Any  person  may  be  made  a  defendant;*  but  this 
has  been  expressly  held  under  the  statute  to  mean 
only  on  the  application  of  the  person  claiming  title, 
where  there  was  an  actual  occupant,  and  not  at  the 
option  of  the  plaintiff. (4) 

The  same  rule  allowing  a  landlord  to  come  in  on 
his  own  application  and  defend  in  an  action  of  eject- 
ment against  a  tenant,  it  has  been  held,  prevails 


(1)  12  Barb.  S.  C.  R  847-    See  also  Kerrigan  ts.  Ray  10  How.  218. 

(2)  R.  S  (8d  ed)  400,  §  4.      The  same  has  been  held  at  Circnit  since  Uio 
Code. 

(3)  2  R.  S.  486,  5  17.  12  Wend.  561—2,    25  Id.  424. 

(4)  Shaver  vs  McGraw.  12  Wend.  558. 
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under  the  Code,(l)though  the  case  referred  to  did  not 
raise  the  point  settled  in  Shaver  vs.  McGraw  supra, 
namely,  that  this  could  be  done  only  on  his  own 
application  and  never  at  the  election  of  the  plain- 
tiflF. 

In  an  early  case  under  the  Code,(2)  Justice 
Parker  held,  at  special  term,  the  rule  to  be  changed 
by  the  Code,  and,  applying  the  equitable  principle 
as  to  parties  to  a  common  law  action,  ruled,  that  in 
an  action  to  recover  the  possession  of  land,  it  is  "now 
proper  to  make  all  persons  defendants  who  claim 
title  to  or  an  interest  in,  the  property,  as  well  as 
the  persons  in  actual  possession.  I  am  not  aware 
that  this  rule  has  been  generally  followed,  and  its 
correctness  may  well  be  doubted. 

Amendment  to  section  122  of  the  Code>  (made 
since  the  decision  in  Waldorph  vs.  Bortle,)gives  the 
court  power,  when  a  person  in  interest,  not  a  party, 
in  action  for  the  recovery  of  real  or  personal  proper- 
ty ''makes  application  to  be  made  a  party,"  to  make 
him  such  party  by  the  proper  amendment.(3) 
This  would  seem  to  settle  the  rule  precisely  as  it 
was  under  the  Revised  Statutes,  and  as  laid  down  in 
Shaver  vs.  Mc  6raw,(4)  and  in  Roberts  vs.  Randall, 
8upra,(5)  that  the  party  in  actual  possession,  and 
claiming  the  control  and  the  right  of  possession,  is 
the  only  proper  party  defendant  in  an  action  to  re- 
cover the  possession  of  either  real  or  personal  prop- 
erty;   but  that  the  cornet  will  allow  under  §122  of 


(1)  Godfrey  v»  Towosend,  8  How.  Pr.  R.  898. 

(2)  Waldorph  ys.  9ortle,  4  How.  Pr.  R.  868. 

(8)  Am.  Code,  §  122.  (4)  12  Wend.  561.  (5)  8  Sand.  707. 
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the  Code  any  person  having  an  interest,  on  his  own 
application,  to  be  made  a  party.  This  view  of  the 
case  is  also  sustained  by  comparing  sections  455  and 
471  of  the  Code,  which  make  existing  statutory 
provisions  relating  "to  actions  concerning  real  prop- 
erty" appli<;able  to  actions  brought  under  the  Code, 
with  sections  28,  30  and  33,  R.  S.,  3d  ed.  pp.  403 
and  404. 

It  seems  to  me,  also,  to  be  sustained  by  subsequent 
decisions.  At  a  general  term  in  the  same  District, 
in  which  Waldorph  vs.  Bortle  was  decided,  a  case 
not  reported,  arising  under  the  Code,  and  involving 
precisely  the  same  point,  was  subsequently  argued 
on  appeal,  and  a  verdict  for  plaintiff  set  a8ide.(l) 
In  Van  Buren  vs.  Cockburn(2)  at  a  general  term, 
in  the  same  District,  Justice  Parker,  in  delivering 
the  opinion  of  the  Court,  recognized  the  rule  to  be 
that  a  tenant  in  common  not  in  possession,  was  not 
a  necessary  party  to  an  action  of  ejectment;  whether 
he  might  have  been  a  proper  party  was  not  decided. 
In  Fosgate  vs.  Herkimer  Manufacturing  andHydrau- 


(1)  B&rtoQ  VB.  Vought  &  Simmons,  February  term  1862.  In  thu 
caite  the  plaintiff  originally  sued  the  landlord,  claiming  title.  On  the  trial, 
at  the  Columbia  Circuit,  it  appearing  that  a  tenant  was  in  actual  possession 
Justice  Willard  ordered  the  complaint  to  be  dismissed,  but  gave  the  plain- 
tiff liberty  to  amend,  if  so  advised,  by  adding  the  tenant  in  possession  as  a 
party.  At  a  subsequent  trial  the  question  of  mi^oinder  of  parties  was 
raised,  and  a  verdict  was  taken,  subject  to  the  opinion  of  the  Supreme  Court. 
That  Court  granted  a  new  trial,  and  although  there  was  another  controlling 
question  presented  in  the  case,  still  it  was  understood  that  the  minority  of 
the  court  held  the  point  relative  to  the  misjoinder  of  the  parties  well  taken. 
The  author  speaks  of  this  case  from  personal  knowledge,  as  he  was  engaged 
as  counsel  on  the  trial  of  the  cause,  and  also  on  the  argoment  at  General 
Term. 

(2)  14  Barb.  S.  G.  B.  118. 
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lie  Co.,  (1)  it  was  held  that  where  parties,  not  in 
possession,  are  joined  as  defendants,  with  others  be- 
ing tenants  in  possession  under  them,  the  objec- 
tion came  too  late  after  trial,  the  answer  not  deny- 
ing a  jjint  tenancy  in  possession.  "An  objection," 
says  Justice  Hubbard,  in  his  opinion,  ^^might  per- 
haps have  been  taken  by  demurrer  or  answer,  but 
the  Cumpany  have  waived  it,  by  claiming  in  their 
answer  to  the  owners  of  the  premises,  and  it  ap- 
pearing in  proof  that  the  other  defendants  are  ten- 
ants under  them/'  But  the  whole  question  seems 
to  me  to  be  settled  by  the  case  of  Van  Home  vs. 
Ever8on(2)  at  a  general  term,  in  the  IVth  Dist., 
in  which  the  precise  point  is  raised  and  determined 
by  justice  Cady,  who  holds  the  rule  to  be  that  there 
is  nothing  in  the  Code  which  authorizes  a  party  not 
in  possession  to  be  made  a  defendant  in  an  action  to 
recover  possession  of  real  estate.  The  sections  of 
the  Code  which  it  was  claimed  authorized  such  a 
joinder,  he  thought,  related  entirely  to  causes  which 
formerly  belonged  to  the  Court  of  Chancery,  and 
could  have  no  application  to  a  possessory  action.  On 
no  principle  of  law  could  a  verdict  be  rendered  against 
defendants  not  in  possession,  for  the  Court  could  not 
give  judgment  that  they  forthwith  deliver  posses- 
sion thereof  to  the  plaintiff. 

It  has  been  held,  under  the  Code,  that  parties 
occupying  land  in  severalty  could  not  be  proceeded 
against  jointly  by  the  general  owner.(3) 

Jh  actions  to  foreclose  a  mortgage^  the  owner  of  the 


(1)  12  Barb.  S.  C  R.  869.  (2)  18  Barb,  S.  C  R.  627. 

(8)  Foagate  vs.  Herkimer  Mana&eturing  and  Hydraulic  Co.,  9  Barb. 
28S. 
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equity  of  redemption  is  a  necessary  party .(1)  But 
the  mortgagor,  though  he  is  personally  liable  for  the 
debt,  is  only  a  proper  and  not  a  necessary  party  to 
a  bill  of  foreclosure  against  his  grantee,  and  the 
grantee  cannot  object  that  the  mortgagor  is  not  a 
party .(2)  The  assignee  of  a  bond  and  mortage 
may  make  the  assignor,  who  guarantied  their  col- 
lection, a  party  in  order  to  obtain  a  judgment  against 
him  for  the  deficiency. (3)  And  where  a  mortgage 
is  assigned  as  a  mere  security  for  a  debt,  or  where 
but  a  part  of  the  mortgage  debt  is  assigned,  the  as- 
signor is  a  necessary  party  to  a  complaint  filed  to 
foreclose  the  mortgage.(4)  But  if  the  assignment 
be  absolute  and  unconditional  the  same  rules  apply 
as  in  the  case  of  other  assignments.  The  assignor  is 
not  a  necessary  and  perhaps  not  a  proper  party  to 
the  8uit.(5) 

One  claiming  adversely  to  the  mortgagor  cannot 
be  made  a  party  for  the  purpose  of  trying  thetitle(6) 
But  quere,  whether,  under  the  Code,  this  may  not  be 
done?  On  a  bill  to  foreclose  a  mortgage,  all  in- 
cumbrancers existing  at  the  commencement  of  the 
suit  should  be  made  parties;(7)  and  where  legacies 
are  charged  upon  the  land,  legatees  are  necessary  par- 
ties though  the  mortgage  is  subsequent  to  the 
charge.(8)  It  is  not  necessary  or  proper  to  make  the 
executor  of  a  mortgagor  a  party  defendant;  the  par- 


(1)  10  Paige,  409.  (2)  6  Paige,  848. 

(3)  9  Paige,  90. 

(4)  Christie  ys.  Herrick,  1  Barb.  Gh.  R.  255. 

(5)  See  ante,  pages  157,  8,  9. 

(6)  6  Paige,  686;   2  Barb.  S  G.  R.  20,    8  Barb.  Gh.  R.  488. 

(7)  4  John.  Gh.  B.  605,  8  id.  459$  Act  of  1844,  amending  act  of  1840; 
1  Barb.  Gh.  R.  490  (8)  6  John.  Gh.  R.  450. 
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ty  in  interest  is  the  heir,(  1  )but  the  personal  represen- 
tative of  a  mortgagor  should  be  a  party  to  a  bill  for 
the  execution  of  a  trust  for  sale,  by  way  of  mortgage; 
an  account  cannot  be  taken  in  his  absence.(2)  AncT 
in  general  all  persons  haying  an  interest  in  the  equi- 
ty of  redemption,  should  be  made  parties. (3)  And 
whether  the  incumbrancers  are  prior  or  subsequent 
to  the  mortgage,  they  are  proper  if  not  indispensable 
parties  to  a  complaint  for  foreclosure.(4) 

In  an  action  for  the  partition  of  lands. — It  was  held 
previous  to  the  Revised  Statutes,  that  neither  a  mort- 
gage nor  judgment  creditor  was  a  proper  party  to  a 
partition  suit,  and  their  rights  could  not  be  affected 
by  a  sale.(5)  But  the  Revised  Statutes,  have  altered 
the  rule,  and  have  authorized  the  court  to  decree  a 
sale  which  will  give  the  purchaser  a  perfect  title, 
disqharged  from  all  liens  and  incumbrances.  By 
statute  it  is  not  necessary  in  the  first  instance  to 
make  a  creditor,  having  a  lien  on  the  premises  by 
judgment,  decree,  mortgage,  or  otherwise,  a  party  to 
the  proceedings.  And  this  provision  has  been  recog- 
nized as  applicable  to  a  complaint  for  partition  under 
the  Code.(6)  But  the  complainants  may  at  their 
election  make  every  creditor,  having  a  specific  lien  on 
the  undivided  estate  or  interest  of  any  of  the  parties 
by  mortgage,  devise,  or  otherwise,  a  party  to  the  pro- 
ceedings.(7)  Every  person  entitled  to  dower,  if  it 
has  not  been  admeasured,  must  also  be  a  party. (8) 

(l)Ed.  OD  Parties,  98;  1  John.  Oh.  R.  252. 

(2)Ed.  on  Parties,  97.  (8)'Stor7  Eq.  PI.  17. 

(4)Id.  3  John  Oh.  R.  469.  (5) John.  Gh.  R.  180}  1  Paige,  469. 

(6)  Bogardns  vs.  Parker  and  others,  .7  How.  Pr.  R.  805. 

(8)2  B.  S.  818,  m  and  9;  2  Paige,  27. 

(8)  Id. 
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If  the  wife  does  not  join  with  her  husband  in  such 
action,  the  objection  may  be  taken  by  answer  if  it 
does  not  appear  on  the  face  of  the  complaint.  (1) 
But  it  is  said  that  in  such  action  by  the  wife  for  her 
separate  property,  the  husband  is  not  a  proper  party 
plaintiff.(2)  Tenants  in  common  (unless  owners  un- 
known) must  all  be  parties;  otherwise,  a  partition' 
cannot  be  decreed. (3)  Where  a  person  has  parted 
with  his  title,  and  no  relief  is  prayed  for  or  against 
him,  he  is  not  a  proper  party  to  an  action  for  the 
partition  of  real  estate.(4)  Before  the  Code,  it  was 
held  that  where  the  title  was  denied,  or  not  clearly 
established,  a  bill  for  partition  could  not  be  sustained; 
but  the  bill  would  be  retained  to  give  the  plaintiff  an 
opportunity  of  establishing  his  title  at  law.(5)  This 
is,  doubtless,  otherwise  by  the  Code;  the  parties  may 
now  litigate  the  title  in  an  action  for  partition,  the 
distinction  between  actions  at  law  and  in  equity 
being  abolished  (6) 


(1)8  How.  Pr.  R.  456. 

(2)Ibid.  889.r  (8)2  Barb.  Gh.  R.  898. 

(4)7  Barb.  226;  2  Barb.  Ch.  R.  407.  (5)1  John.  Oh.  R.  14. 

(6)A8  to  who  are  proper  parties  in  actions  for  other  equitable  or  specific 
relief,  see  Story  £q. Pl.j  Lube  PI.;  Hitf.  Eq.  PI.;  Edwards  on  Parties,  &c. 


CHAPTER    III. 


OF    THE   JOINDER   OF  ACTIONS. 


The  Code  as  amended  in  1852,  provides  for  the 
joinder  of  actions  as  follows: — 

"The  plaintiff  may  unite  in  the  same  complaint  several  canses 
of  action,  whether  they  be  such  as  have  been  ?ieretqfore  denominor 
ted  legal  or  equitable^  or  both,  where  they  all  arise  out  of — 

''1.  The  same  transaction  or  transactions  connected  vnth  the 
same  subject  of  action. 

"2.  Contract,  express  or  implied;  or, 

**3.  Injuries  vrith,  or  without  force,  to  person  and  property, 
oreiUier]  or, 

"4.  Injuries  to  character,  or, 

"5.  Claims  to  recover  real  property,  with  or  without 
damages,  for  the  withholding  thereof,  and  the  rents  and  profits 
of  the  same;  or, 

"6.  Claims  to  recover  personal  property,  with  or  without 
damages,  for  the  withholding  thereof;  or, 

"1.  Claims  against  a  trustee,  by  virtue  of  a  contract,  or  by 
operation  of  law. 

"But  the  causes  of  action,  so  united,  must  all  belong  to  one 

of  these  classes;  and  must  affect  all  the  parties  to  the  action, 
and  not  require  different  places  of  trial;  and  must  be  separately 
8tated."(l) 

The  words  in  italics  indicate  the  amendments 

made  by  the  Legislature  of  1852  to  the  Code  of  1849. 

The  conflicting  decisions,  made  before  this  amend* 

(l)Am.  Code,  $  167. 
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ment  in  respect  to  the  joining  of  causes  of  action  for 
both  legal  and  equitable  relief,  have  already  been 
noticed.(l)  The  amendment  settled  the  practice  in 
this  respect,  by  providing,  in  terms,  that  claims  for 
both  legal  and  equitable  relief  may  be  united  in  the 
same  action.  In  Alger  vs.  Scoville,  (2)  it  was  said 
that  an  action  could  not  be  maintained  on  a  contract 
against  one  defendant,  united  with  a  cause  of  action 
against  another  defendant,  as  trustee;  as,  for  exam- 
ple, a  claim  against  one  defendant  for  a  money  de- 
mand and  interest,  with  a  claim  for  the  removal 
of  another  defendant  as  assignee.  It  was  also  held 
a  sufficient  ground  for  demurrer,  that  the  complaint 
contained  distinct  causes  of  action,  in  some  of  which 
the  defendants  were  not  interested. 

The  amendment  contained  in  the  first  subdivision 
of  the  above  section,*  it  has  been  supposed,  was  de- 
signed to  reach  such  a  case,  by  providing  that  causes 
of  action,  whether  legal  or  equitable,  or  both,  might 
be  joined  where  they  all  arise  out  oVHhe  same  trans- 
action or  transactions  connected  with  the  same  subject 
of  action;^'  thus  authorizing  the  joinder  of  a  claim 
for  the  recovery  of  a  demand  on  a  contract,  with  a 
claim  to  satisfy  the  same  demand  out  of  property  in 
the  hands  of  an  assignee  of  the  debtor,  he  being 
made  a  party  defendant  for  that  purpose. 

This  has  been  so  held,  in  effect,  in  the  recent  case 
of  Mott  and  others  vs.  Dunn,(3)at  special  term,  but 
the  principle  has  not  been  sanctioned  in  one  or  two 
other  cases,  and  is  directly  disapproved  in  Neustadt 


(1)  Ante,  Chap,  i,  sec.  8.  (2)6  How.  Pr.  R.  131. 

(8)10  How.  Pr.  R.  226. 
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VS.  Joel,(l)  noticed  on  a  former  page,  holding  that 
the  Code  as  thus  amended,  has  not  changed  the  rule 
which  prohibited  a  creditor  from  seeking  a  judgment 
for  bis  debt  and  in  the  same  action  seeking  to  set 
aside  a  fraudulent  assignment,  and  obtain  satisfac- 
tion out  of  the  assigned  property. 

It  must  be  admitted,  that  the  language  used  in 
this  clause  of  the  section  is  somewhat  vague  and  in- 
definite, and  in  the  absence  of  judicial  interpretation 
it  would  be  difficult  to  determine  its  true  significa- 
tion. Is  the  clause  to  be  construed  as  the  controll- 
ing clause  of  the  section,  and  as  qualifying  all  the 
rest,  so  as  to  allow  distinct  causes  of  action,  such  for 
example  as  a  contract,  and  a  claim  to  recover  per- 
sonal property,  to  be  joined,  provided  they  both  or 
all  arise  out  of  the  *'  same  transaction,  or  transac- 
tions connected  with  the  same  subject  of  action?'* 
This  might  seem  to  be  the  intention,  from  the  fact 
that  the  section,  before  the  amendment,  provided 
'Hhat  causes  of  action  so  united  must  all  belong  to 
one  only  of  these  classes" — and  by  the  amendment 
the  word  only  is  omitted.  Under  such  a  construc- 
tion if  A  unlawfully  take  possession  of  the  house 
and  furniture  of  B,  and  withholds  the  same,  B  might 
be  allowed  to  unite  an  action  to  recover  the  posses- 
sion of  the  personal  property,  with  an  action  to  re- 
cover the  real  property,(claiming  his  general  dama- 
ges for  withholding  both,)  and  au  action  for  injury 
done  to  the  personal  property  and  freehold. 

Or  was  the  amendment  intended  even  to  go  fur- 
ther, and  permit  a  plaintiff  to  unite  distinct  causes 

(1)2  Dner  580,  and  tee  ante,  page  178. 

24 
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of  actioii(arising  out  of  the  "same  transaction,"  &c.) 
against  different  defendants,  having  different  rights, 
interests,  and  independent  (und  separate  defences? 

I  think  it  may  be  safely  assumed  that  the  Legis- 
lature never  intended,  by  the  amendment  in  ques- 
tion, to  give  this  section  any  such  sweeping  and  in- 
definite application.  This  would  seem  to  be  appa- 
rent from  the  very  nature  of  things,  independent  of 
any  judicial  construction.  If,  however,  a  doubt 
had  existed  on  the  subject,  it  would  seem  to  me  to 
be  removed  by  the  decisions  made  under  the  section, 
especially  since  the  amendment 

I'hus  in  Smith  vs.  Halleck(l)it  was  held  that  the 
first  clause  of  the  section  "the  same  transaction,  or 
transactions  connected  with  the  same  subject  of 
action,"  had  reference  to  such  causes  of  action  as 
are  consistent  with  each  other^  not  such  as  are  contra- 
dictory\  and  it  was  accordingly  held  that  the  plain- 
tiff could  not  join  in  his  complaint,  a  claim  to  recov- 
er the  possession  of  real  estate  and  damages  for  with- 
holding the  same,  with  a  claim  for  damages  for  oh* 
Btructing  and  injuring  the  plaintiff  in  the  use  of  such 
property.  And  in  the  still  later  case  of  Hulce  vs. 
Thompson,(2)  it  was  held  that  this  sectioii  did  not 
authorize  the  joining  of  a  claim  in  ejectment  for  a 
house  and  door-yard,  with  a  claim  in  trespass  for 
cutting  grass  and  destroying  fences  on  the  farm.  In 
that  case,  however,  the  decision  was  placed  upon  the 
ground,  that  the  cau:-es  of  action  mentioned  in  the 
complaint,  did  not  arise  out  of  the  same  transaction, 
nor  were  they  connected  w;ith  the  same  subject  of 


(I)  8  How.  Pr.  »•  78,  (2)9  How.  Pr.  B.  1X8. 
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action.  *'The  claim  in  ejectment,"  says  Mr.  Justice 
Crippen,  "  arises  from  the  defendant  refusing  to  sur- 
render to  the  plaintiflF  the  possession  of  the  house  and 
dooryard.  This,  then,  as  a  transaction,  has  no 
connection  whatever  with  the  trespasses  of  the  de- 
fendant in  cutting  the  plaintifTs  grass,  destroying 
his  fences,  &c.;  they  are  entirely  distinct  and  un- 
connected transactions,  having  no  affinity  or  relation 
to  each  other."  And  again,  refering  to  the  various 
subdivisions  of  the  section:  "The  causes  of  action 
that  may  be  united  in  the  same  action  must  all  be- 
long to  one  of  the  classes  contained  in  the  above 
quoted  sections  of  the  Code.  Each  sub-division,  it  is 
fair  to  presume,  was  intended  to  provide  for  a  class 
of  cases,  not  included  in  either  of  the  other  sub-di- 
visions." 

The  recent  case  of  Jerolimon  vs.  Cohen,(l)in  the 
New  York  Superior  Court,  is  a  case  in  point,  to  show 
the  application  of  the  rule,  that  causes  of  action 
may  be  joined,  whether  legal  or  equitable,  when 
they  all  arise  out  of  "the  same  transaction,"  &c.  In 
that  case,  it  was  adjudged  that  a  complaint  might 


(1)  1  Ihier  Snp.  C.  B.'  629. 

Note. — ^lo  the  late  case  of  Lamoreauz  tb.  The  Atlantic  Mutual  Jnsa- 
rance  Company,  reported  in  the  New  York  TimeSi  of  September  26th  1854  the 
complaiDaDt  olafoied  to  recoyer  damages  for  the  snm  of  $700,  on  a  policy  of 
iosaraoce,  and  also  prayed  that,  **Hth$  sain$  be  necetsary^  said  policy  bo 
reformed  in  such  manner  as  fully  and  clearly  to  express  the  intention  and 
agreement  of  the  parties."  The  complaint  did  not  state  what  words  had 
been  omitted  to  be  written  in  the  policy,  nor  what  precise  reformation  wai 
■ought.  On  a  motioa  to  make  the  complaint  more  definite  and  ct^rtain, 
BotwoRTH  J.,  with  the  concurrence  of  Duxr  and  Hoffman,  held  the  state- 
ment defectiTe,  but  gave  the  plaintiff  liberty  to. amend,  at  he  might  be 
mdTised,  and  in  default  of  his  amending,  ordered  the  worda  "that  if  the 
•ame  be  nflceaaary'*  to  be  struck  oat. 
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claim  to  recover  damages  for  an  alleged  breach  of 
a  written  agreement,  and  at  the  same  time,  averring 
that  the  agreement  was  erroneous  in  form  through 
the  fraud  of  the  defendent,  might  seek  to  have  it 
reformed,  so  as  to  have  it  correspond  with  the  real 
contract.  "There  is,  in  reality,"  says  the  Court, 
"but  one  controversy,  which  it  is  desirable  should  be 
settled  in  a  single  action,  and  it  cannot  be  necessary, 
before  relief  in  form  can  be  asked,  to  coerce  a  prior 
and  independent  suit  to  reform  the  written  contract. 
Unless  the  fraud  be  j)roved,  so  that  the  written 
agreement  ceases  to  be  a  barrier  to  proof  of  the  con- 
tract, as  it  is  averred  to  have  been,  the  plaintiffs 
will  fail  in  their  action.  Whether  the  matters 
alleged  properly  constitute  a  single  cause  of  action, 
or  substantially  separate  causes  of  action,  yet  they 
all  arise  out  of  the  same  transaction,  or  transactions 
connected  with  the  same  subject  of  action.  Such 
causes  of  action,  where  several  exist,  although,  as 
in  the  present  cases,  one  may  be  legal  and  another 
equitable,  may  now  be  united  in  the  same  com- 
plaint." 

And  in  the  still  more  recent  case  of  Spier  et  al. 
vs.  Robinson  et  al.,(l)it  was  held  that  a  claim  for 
a  specific  performance  of  a  contract  to  convey  land, 
and  for  the  payment  of  a  reasonable  sum  for  the 
use  and  possession  thereof,  were  not  two  distinct 
causes  of  action,  and  might  be  united.  This  was 
put  upon  the  equity  doctrine,  that  justice  required 
that  the  plaintiff  should  have,  full  compensation  for 
the  wrong  done  him,  namely,  a  deed  for  the  land, 

(1)  9  How.  Pr.  R.  826. 
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and  payment  of  the  rents  and  profits,  in  the  same 
action. 

These  principles  by  no  means  conflict  with  the 
doctrines  laid  down  in  the  cases  of  Smith  vs.  Hal- 
leck,  and  Hale  vs.  Thompson,  just  cited.  They 
seem  to  establish  the  proposition  that  the  subdivi- 
sion under  discussions,  was  designed  to  apply,  gener- 
ally, to  that  class  of  cases  heretofore  denominated 
equitable;  and  to  allow  such  a  claim  to  be  joined 
with  a  legal  claim  when  both  grow  out  of  ^^the  same 
transaction,  connected  with  the  same  subject  of 
action."  It  will  be  evident,  on  a  moment's  reflection 
that  it  can  have  but  a  limited  application,  in  com- 
mon law  cases.  Thus,  in  the  case  of  Hulce  vs. 
Thompson,  supra,  the  ''subject  of  the  action,"  prop- 
erly, was  the  possession  of  the  real  estate  claimed, — 
that  is,  the  house  and  lot;  and  the  right  of  action 
was  based  upon  the  unlawful  withholding;  and  an 
action  for  trespass  to  the  land,  though  perhaps  aris* 
ing  out  of  the  same  transaction,  the  unlawful  with- 
holding was  not  "connected  with  the  same  subject  of 
action."  i.  e.,  the  possession  of  the  land.  Precisely 
the  same  rule  would  hold  good  in  other  cases,  and 
has  been  applied,  as  for  example,  in  Furniss  vs. 
Brown,  (1)  wherein  the  plaintiflf  sought  to  obtain 
possession  of  a  steamboat,  of  which  he  claimed  to 
be  the  owner  under  a  contract  with  the  defendant, 
which  was  set  forth  in  the  complaint,  and  in  the  same 
complaint  claimed  money  damages  for  a  breach  of 
the  contract,  the  joinder  was  held  bad  on  demur- 
rer.    Though  perhaps  the  cause  of  action  might  be 


(l)How.  Pr.  B.  69. 
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said  to  arise  out  of  "the  same  transaction,"   name- 
ly, the  contract,  yet  the  one  was  by  no  means  "con- 
nected with  the  same  subject  of  action"  embraced 
in   the   other,  and    therefore    the  section  did  not 
authorize   their  joinder  in  the  same  complaint. — 
And  in  the  still  later  case  of  Colwell  vs.    The  New 
York  &  Erie  R.  R.   Co.,(l)   a  similar  rule  was  ap- 
plied,  it  being  held  that  a  claim  for  damages  against 
the  defendant,  a   Railroad   Conipany,  for  wrongful 
taking  and  injury  to  cattle,  could  not  be  joined  with 
a  claim  against  the  company,  founded  on  an  agree- 
ment to  carry  th^  cattle  on  the  railroad,  or  a  claim 
against  such  company  on  its  liability  as  a  common 
carrier.       An  action  against  a  common  carrier,  it 
was  said,  founded  on  the  contract,  could  not  be  joined 
with  an  action  against  him  for  injuries  to  personal 
property.     The  causes  of  action  belonged  to   diffe- 
rent subdivisions  of  section    167,  of  the  Code,  and 
did  not  fall  under  the  first  subdivision  of  that   sec- 
tion.    But  a  claim  strictly  legal,  as  to  recover  an 
alleged  balance  due  on  a  building  contract,  and  for 
extra  work  and  material,  and  for  damages  sustained 
by  reason   of  being  hindered  and  delayed  in  the 
completion  of  the  work,  may  be  joined  with  an  equi- 
table claim  to  set  aside  for  fraud  and  utidue  influ- 
ence, an  award  made  by  an  arbitrator  in  relation  to 
certain  disputes  growing  out  of  the  same  contract,  as 
in  See  and  others  vs.  Patridge.(2)     Such  claims  are 
regarded  as  arising  out  of  "the  same  transaction" 
and  "connected  with  the  same  stibject  of  action;** 
and  on  the  same  principle,  it  would  seem,  with  that 


(1)  9  How.  Pr.  B.  812.  (2)  2  Daer  4dS. 
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recognized  in  Jerolixnon  vs.  Cohen,  and  similar  cases 
above  noticed. 

Though  the  clause  of  the  section  under  consider- 
atiop,  therefore,  presents  some  difficulties,  and  it  is 
no  easy  ma,tter  to  define  accurately  its  true  limits, 
yet,  from  the  deicisions,  it  certainly  appears  that,  as 
a  general  thing,  the  courts  have  been  disposed  to 
restrict  rather  than  extend  its  operation.  By  a 
careful  examination  of  the  subject,  in  the  light  of 
these  decisions*  we  find  that  the  rule  as  to  the  join- 
der of  different  rights  of  action  (  without  regard  to 
fomiy )  in  common  law  actions  at  least,  has  been 
modified  merely,  and  not  abolished.  Nor  is  there 
anything  in  the  section  countenancing  the  idea  that 
a  plaintiff  may  unite  distinct  causes  of  action, 
though  arising  out  of  ^^the  same  transaction,"  &Cm 
against  different  defendents,  having  different  rights, 
interests  and  independent  and  separate  defences. — 
Let  us  briefly  examine  this  question : 

Under  the  former  practice,  the  joinder  of  actions 
was  generally  considered  with  reference  to  two 
things,,  narmely  :  first,  the  joinder  of  different /ar»w 
of  action ;  and  second,  of  different  rights  of  action: 
Different  forms  of  action  could  not,  as  a  general 
thing  be  joined,  as  an  action  of  assumpsit  and  debt, 
or  assumpsit  and  covenant,  though  both  arose  upon 
contract.  Bu,t  if  th^. form  of  action  was  th«  same^ 
the  plaintiff  might  unite  as  many  causes  of  action  iu 
the  same^  declara.tiQn.ag  he  pleased;,  as  for  example, 
debt  on  a  simple  contract,  with  debt  on  a  bond  or 
other  specialty. 

These  distinctions,  with  respect  to  the  form  of  the 
action,  are,  of  course,  abrogated  by  the  Code.;  and 
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the  only  distinction  recognized  is  that  which  re-  . 
spects  different  rights  of  action.  These  are  classified 
by  the  Code  as  set  forth  in  the  s3ction  above  quoted; 
«Mid  though  the  classification  is  essentially  different 
from  the  former  system,  and  allows  the  plaintiff  a 
much  wider  latitude  in  the  joinder  of  causes  of  action 
than  formerly,  yet,  it  is  said,  that  subject  to  this  differ- 
ent classification,  the  rules  to  determine  what  causes 
of  action  may  be  joined,  are  not  changed.(l)  Differ- 
ent rights  of  action,  therefore,  not  existing  in  favor 
of  all  the  plaintiffs,  and  against  all  the  defend- 
ants, it  is  presumed,  cannot  be  joined,  though  belong- 
ing to  one  only  of  the  several  classes  enumerated.(2) 
Thus  in  the  late  case  of  Tompkins  &  White  vs. 
White  &  Robinson,(3)  a  claim  against  two  defend- 
ants  to  recover  the  possession  of  real  estate,  and 
damages  for  the  unlawful  withholding  of  the  same, 
and  a  claim  against  one  of  the  defendants  for  mo- 
neys received  for  rents  and  profits  of  the  premises, 
for  which  that  defendant  was  indebted  to  the  plain- 
tiffs, no  connection  being  shown  between  the  alleg- 
ed withholding  of  the  possession  and  those  rents 
and  profits,  were  held,  on  demurrer,  to  be  improp- 
erly united  in  the  complaint.  And  so,  too,  in  the 
case  of  Pugsley  vs.  Aiken,  (4)  it  was  held  that 
the  old  common  law  principle  was  in  force  under  the 
Code,  that  a  cause  of  action  against  a  testator 
could  not  be  joined  with  a  cause  of  action  against 
his  executors  personally.       The  rule,  it  was  said 


(1)  EnoB  vs.  Harman,  4  How.  Pr.  R.  48. 

(2)  DcRiddor  vs.  Schemerhorn,  10  Barb.  S.  C  R.  638. 
(8>  8  How.  Pr.  R.  620;  See  also  12  Barb.  S.  C  B.  628. 
(4)  14  Barb.  S.  C.  B.  114. 
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which  authorized  the  uniting  of  different  claims 
against  a  trustee,  by  virtue  of  a  contract,  or  by  ope- 
ration of  law,  but  did  not  permit  a  claim  against  a 
trustee  personally,  to  be  united  with  a  claim  against 
the  estate  represented  by  him,  had  not  been  chang- 
ed by  the  Code.  Within  this  rule  a  plaintiff  now, 
as  formerly,  cannot  bring  a  joint  action  against  two, 
and  state  in  one  part  of  his  complaint  that  one  of 
them  assaulted  and  beat  him,  and  in  another  part 
that  the  other  defendant  took  away  his  goods.  (1) 
But  a  plaintiff  may  join  a  demand  due  'him  in  his 
own  right,  with  a  demand  due  him  as  a  survivor; 
(2)  though  he  cannot  join  a  demand  in  his  own 
right  with  another  due  him  as  executor;(3)  nor  can 
a  demand  against  the  defendant,  as  executor, 
be  united  with  one  against  him  individually;  (4)nor 
can  a  count  on  a  promise  by  husband  and  wife,  be 
joined  with  a  count  on  a  promise  by  the  wife  dum 
sola;{5)  the  general  rule  being,  that  the  several 
causes  of  action  should  all  exist  in  the  same  rights 
otherwise  they  cannot  be  joined. 

Before  the  last  amendment  to  the  section  of  the 
Code,  which  defines  what  causes  of  action  may  be 
joined,  it  was  held  that  a  claim  for  surplus  money 
received  on  a  mortgage  given  as  security  for  the  pay- 
ment of  certain  promissory  notes  could  not  be  joined 
in  a  complaint  with  a  claim  founded  on  a  refusal  to 
deliver  up  the  notes  alleged  to  have  been  paid.  (6) 
Also,  that  claims  for  injuries  to  personal  property, 

(1)  2  Saund,  117;  4  T.  R.  860  (2)  8  T.  R.  488;  6  Id.  408. 

(3)  1  T.  R.  489;  8.  Id.  669;  4  HiU,  492.  (4)  4  Sand.  Ch.  R.  81. 

(5)  16  John.  281. 

(6)  Cahoon  vt.  Bank  of  Utica,  4  How.  Pr.  428 ;  7  Idem  184. 
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and  to  recover  its  possession,  are  substantially  diffe- 
rent causes  of  action.(l) 

But  the  former  of  these  decisions  has  been  revers- 
ed by  the  Court  of  appeals,(2)the  claim  being  held 
substantially  single.  Malicious  indictments  are 
an  injury  to  character;(3)accordingly  under  sub. 
division  four  of  this  section  of  the  Code,  it  has 
been  said  that  an  action  for  malicious  prosecution 
may  be  united  with  an  action  for  slander  or  libel.  (4) 
But,  quere,  if  malicious  prosecution  is  not  also  an 
injury  to  the  person,  and  may  not,  under  subdivi- 
sion three,  as  amended,  be  joined  with  an  action  for 
assault  and  battery,  trespass  to  property,  real  or 
personal,  and  criminal  conversation.  Criminal  con- 
versation with  the  wife,  is  said  to  be  an  injury  to 
the  person  of  the  husband; (5)  and,  of  course,  the 
three  last  mentioned  causes  of  action  may  be  united 
in  the  same  complaint. 

Under  this  subdivision,  the  plaintiff  may  unite 
different  claims  against  the  same  person  or  persons 
for  every  kind  of  injury  to  his  absolute  or  relative 
rights  of  person  or  property,  except  only  that  class 
known  exclusively  as  injuries  to  character. 

So,  too,  under  the  second  subdivision,  he  may 
unite  actions  arising  on  every  species  of  contract,  ex- 
press or  implied,  sealed  or  unsealed,  in  writing,  on 
judgment,  or  by  parol. 

But  a  plaintiff  cannot  frame  his  complaint  to  re- 


el) Spaulding  vs.  Spaalding,  8  How.  Pr.  R.  287;  Dow  vs.  Greeui  Id  877. 
(2)  Gaboon  vs.  Bank  of  Utioa  8  Selden's  Bep.  186  also  7  How.  Pr.  B*  401. 
(8)  8  Black.  Com.  118. 

(4)  Watson  ts.  Howard,  8  C  R.  218.    Per  Bowarm  J. 

(5)  8  Black.  Com.  189;  4  How.  Pr.  R.  284. 
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cover  at  the  same  time  the  possession  of  personal 
property,  and  damages  for  the  conversion  thereof. 
He  must  elect  when  he  brings  his  action,  whether  he 
will  claim  a  judgment  for  the  delivery  of  the  identi- 
cal property,  or  for  the  damages  he  has  sustained  by 
reason  of  the  con  version. (1)  This  is  similar  to  the 
principle  in  Furniss  vs  Brown, (2)heretofore  noticed, 
that  a  claim  to  recover  possession  of  personal  prop- 
erty, with  a  claim  for  damages  growing  out  of  a 
breach  of  contract  relative  to  the  same  property, 
cannot  be  united. 

Under  the  fifth  subdivision  which  authorizes  the 
plaintiff  to  unite  ' 'claims  to  recover  real  property, 
with  or  without  damages  for  the  withholding  there- 
of, and  the  rents  and  profits  of  the  same"  the  plain- 
tiff, in  an  action  to  recover  the  possession  of  the 
land,  may  recover  for  the  use  of  the  land,  while  the 
defendant  has  kept  him  out  of  possession;  or  at  his 
option,  may  recover  the  land  in  one  action  and  after- 
wards bring  his  action  for  the  rents  and  profits.(3) 

The  joinder  of  these  different  causes  of  action, 
however,  in  all  cases,  is  limited  by  the  provision  of 
the  Code  that  they  must  ^^affect  all  the  parties  to 
the  action,  and  not  require  different  places  of  trial, 
and  must  be  separately  stated."     And 

1st.  They  must  affect  all  the  parties  to  the  action; 
that  is,  within  the  rule  as  above  stated,  they  must 
all  exist  in  the  same  right,  in  favor  of  all  the  plain- 
tiffs, and  against  all  the  defendants.    As  in  the  case 


(1)  Maxwell  vs.  Farnnm,  7  How.  Pr.  R.  286. 

(2)  8  How.  Pr.  B.  69.    (8)  LiTlngston  ▼•.  Tanner,  12  Barb.  S.  C.  R.  488. 
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of  Le  Roy  vs.  Shaw,  above  cited,(l)  where  it  was 
contended  that  a  guarantor  might  be  sued  with 
the  maker  of  a  written  instrument,  inasmuch  as  the 
causes  of  action,  though  several,  arose  out  of  the 
same  transaction  &c.,  connected  with  the  same  sub- 
ject of  action.  But  the  court  said  that  the  answer 
to  this  was  that  neither  cause  of  action,  ^'affects  all 
the  p.arties  to  the  action."  A  plaintiff  cannot  sue 
two  defendants,  on  a  joint  contract,  and  unite  a  claim 
on  a  separate  contract  against  one  of  them.  And  see 
further,  the  preceding  chapter  as  to  the  joinder  of 
parties. 

2d.  The  causes  of  action  so  joined,  must  not  re- 
quire different  places  of  trial.  Thus  in  an  action  to 
recover  real  estate  situated  in  one  county,  a  claim  to 
recover  lands  in  another  county,  cannot  be  joined, 
because  actions  to  recover  real  property  must  be  tried 
in  the  county  where  the  land  is  situated. (2)  So, 
also,  in  an  action  to  recover  personal  property  dis- 
trained, actions  against  public  officers,  &c.  &c. 

3d.  The  actions  so  united  must  also  be  separately 
stated;  and  it  has  been  held  in  several  cases  that  un- 
less so  stated  the  complaint  may  be  demurred  tp.(3) 
The  late  rules  of  the  Supreme  Court  require  also 
that  they  shall  not  only  be  separately  stated,  but 
plainly  numbered. (4)  A  neglect  to  comply  with  this 
rule  would  not  be  a  proper  ground  of  demurrer,  the 
defect  being  merely  formal.      Perhaps  the  court 


(1)2  Daer  626.  (2)Am.  Code  §128. 

(8>  The  decigloDt  are  not  uniform  on  tUt  subject,  and  the  question  may 
still  be  considered  as  open.  I  shall  examine  it  Airther  ^  the  sulisequent 
chapter  on  "  the  Demurrer."    Post.  Chap.  VII,  Sec.  11. 

(4)  Bole  87.    The  rule  appliee  to  aasvrar  and  reply,  aa  well  as  complaint. 
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woald  correct  it  on  motion,  as  was  done  in  the  case 
of  Blanchard  vs.  Strait.(l)  But  it  was  said  in  a  sub- 
sequent case,(2)  that  if  this  be  the  proper  way  to 
reach  such  a  defect,  the  motion  could  be- made  only 
in  a  case  where  the  pleader  so  separated  his  causes 
of  action  that  a  demurrer  would  not  lie.  And  in  a 
still  later  case,  (3)  it  is  said  that  the  correct  practice 
in  this,  and  all  other  cases  where  the  defect  is 
merely  formal,  is  to  return  the  pleading,  and  at  the 
same  time  point  out  the  defect.  If  this  be  not  done 
within  a  reasonable  time,  it  will  be  held  that  the 
irregularity  has  been  waived. 

The  separate  statements  of  different  causes  of  ac- 
tion, required  by  the  Code,  is  equivalent  to  separate 
counts  under  the  old  system,  and  each  cause  of  ac- 
tion must  T)e  distinctly  set  forth  by  itself  Thus 
it  was  held  that  different  causes  of  action  in  slander, 
as  for  words  alleged  to  have  been  spoken  of  the 
plaintiff  in  one  place,  and  words  alleged  to  have  been 
spoken  of  him  in  another,  could  not  be  joined,  unless 
each  distinct  slander  was  separately,  stated  by  itself 
in  a  separate  count.(4)  The  same  doctrine  was  held 
by  the  same  Justice  in  Durkee  vs.  Saratoga  and 
Washington  Railroad  Company.(5) 

In  that  case  the  plaintiffs  united  three  substantive 
grounds  of  injury,  viz.,  one  for  the  building  an  em- 
bankment on  the  defendant's  own  land;  one  for 
building  an  embankment  on  the  highway  near  the 


(1)  8  How.  Pr.  R.  83. 

(2)  Van  Namee  vs.  Peoble,  9  How.  Pr.  R.  198. 
(8)  Straus  v«.  Parker,  9  How.  Pr.  R.  842. 

(4)  Pike  ▼».  Van  Wormer,  5  How.  Pr.  R.  171. 
(6>  Code  R.  145;  4  How.  Pr.  R.  226. 
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plaintiff's  store ;  and  a  third  for  erecting  an  embank- 
ment  on  the  plaintiff's  land.  The  ii^juries  were  not 
separately  stated  but  blended  together,  and  judgment 
was  rendered  on  that  ground  for  the  defendants  on 
demurrer. 

But  the  Code  does  not  require  or  permit  the  sever- 
ing of  a  single  cause  of  action.  Thus  in  an  action 
for  the  negligence  of  the  defendant,  it  has  been  held 
in  a  late  case  at  special  term,(l)  that  the  complaint 
might  properly  set  forth  in  one  statement  allegations 
of  injury  to  both  the  property  and  person  of  the 
plaintiff.  The  ground  of  the  action  was  the  negli- 
gence, and  all  the  injuries  resulting  from  the  act  of 
negligence  constituted  but  a  single  cause  of  action. 
The  court  says,  in  that  case,  '^  the  legislature,  in 
using  the  term  *  several  causes  of  action '  ^n  this  sec- 
tion, must  have  had  reference  to  the  causes  of  action 
as  they  were  then  founded,  limited,  and  defined  by 
the  common  law ;  for  there  was  no  other  resort  to 
ascertain  what  constituted  a  cause  of  action."  This 
agrees  in  the  main  with  what  was  said  by  Justice 
Harris  in  Enos  vs.  Harmon,(2)  that  the  Code  '^  has 
not  changed  the  rule  as  it  previously  existed  by 
which  to  determine  what  causes  of  action  might  and 
what  might  not  be  joined,  although  it  had  changed 
the  classification  of  actions.  Now,  as  before,  the 
causes  of  action  to  be  joined  inust  be  in  favor  of  all 
the  plaintiffs  and  against  all  the  defendants,  and 
must  all  belong  to  the  same  class."(3) 


(I)  Howe  T8.  Peckham^  6  How.  Pr.  R.  229;  10  Barb.  S.  G.  R.  656,  per 
Mason  J.  (2)  4  How.  Pr.  R.  48. 

(8)  See  this  subject  f\irther  discussed,  post,  chap,  vii  sec.  2. 
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The  several  causes  of  action  must  be  separate  and 
independent  claims,  and  not  the  same  claim  stated 
in  different  counts  in  a  declaration.  In  a  case  at 
special  term  in  the  third  district,(l)  this  was  held 
unnecessary  repetition  and  bad  pleading,  and  a  motion 
was  granted  to  strike  out  all  but  one  statement,  or 
compel  the  plaintiff  to  elect  by  which  he  would 
abide;  and  the  same  thing  has  been  since  more  than 
once  decided. 

It  was  very  correctly  remarked  in  a  case  decided 
before  the  last  amendment,(2)  that  the  commis- 
sioners probably  had  in  view  actions  at  law  merely, 
and  not  equitable  actions,  when  they  framed  section 
167.  The  nature  of  these  actions  was  well  understood 
and  their  character  well  defined.  There  cannot  be, 
therefore,  (independent  of  the  ambiguity  arising  from 
subdivision  1,  which  has  just  been  noticed), (3)  much 
difficulty  in  determining  what  actions  may  be  joined 
under  each  of  the  other  subdivisions,  and  as  the  sub- 
ject will  be  again  incidentally  treated  of  in  the  chap- 
ter on  the  demurrer,(4)  it  will  not  be  necessary 
longer  to  dwell  upon  it  here. 

It  should  be  observed,  however,  that  there  is  a 
large  class  of  actions  in  which  relief  was  formerly 
administered  on  the  equity  side  of  the  court,  which 
do  not  strictly  belong  to  either  one  of  these  subdi- 
visions, and  for  the  joinder  of  which,  therefore  the, 
Code  lays  down  no  rule,  except  that  prescribed  in 


(1)  Stockbridge  Iron  Company  vs.  MeUen,  5  How.  Pr.  R.  489. 
<2)  Durkee  vs.  Saratoga  RaU  Road  Company,  4  How.  Pr.  R.  226. 
(8)  Ante  pages  185  to  191. 
(4)  Post,  chap.  viU  see.  2. 
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the  first  subdivision,  namely,  where  different  causes 
of  action  arise  out  of  'Hhe  same  transaction,  or  tran- 
sactions," &c.  Such  are  actions  for  divorce;  to  cor- 
rect mistakes  in  written  instruments;  to  set  asde  a 
deed  for  fraud;  to  establish  a  trust  &c.,  &c.,  and 
generally  most  of  the  various  species  of  claims  for 
equitable  relief.  It  would  be  too  much  to  say,  on 
the  one  hand,  that,  because  the  Code  is  silent,  no 
two  such  causes  of  action  can  be  joined  in  one 
complaint,  or  on  the  other  that,  for  the  same  reason 
the  plaintiff  might  join  as  many  as,  and  what  he 
pleased,  no  matter  how  dissimilar  and  incongruous 
they  may  be,  as  for  example,  an  action  to  set  aside 
an  assignment  for  fraud,  with  an  action  against  as- 
signor and  assignee  to  foreclose  a  mortgage.  On  the 
contrary,  the  rule  is  otherwise;  and  the  plaintiff,  it 
is  believed,  may  unite  with  each  other,  several  causes 
of  action,  hot  properly  classified  under  either  of  the 
seven  subdivisions  of  section  167,  in  the  manner,  and 
to  the  same  extent,  as  he  formerly  might  do  in  the 
same  class  of  actions  in  equity.  And  see  farther  as 
to  what  causes  of  action  may  be  so  united,  and  what 
is  multifariousness,  and  when  a  misjoinder  is  demur- 
rable, post,  chap.  vii.  section  2. 


CHAPTER    IV. 


THE   COMPLAINT. 


The  first  pleading  on  the  part,  of  the  plaintiff  is 
the  complaint.  This  is  a  substitute  at  once  for  the 
old  chancery  complaint  in  a  suit  in  equity,  and  for 
the  declaration  in  an  action  at  law. 

A  declaration  under  the  old  system  was  defined  to 
be  a  specification  in  a  methodical  and  legal  form  of 
the  circumstances  which  constitute  the  plaintiff *s 
cause  of  action.  The  most  important  requisites  of 
the  declaration  were :  1st,  that  it  correspond  with  the 
process ;  2d,  that  it  contain  a  statement  of  all  the 
facts  necessary  in  point  of  law  to  sustain  the  action, 
and  no  more ;  and  3d,  that  these  circumstances  be 
set  forth  with  certainty  and  truth. 

A  bill  in  equity  was  a  petition  in  writing,  ad- 
dressed to  the  person  or  persons  for  the  time  being, 
having  the  custody  of  the  great  seals  of  Great  Britain 
(under  our  system  to  the  Chancellor)  containing  a 
statement  of  the  complainant's  case,  showing  his  right 
or  title  to  what  he  claims ;( I)  or  as  defined  by  Judge 
Story,(2)  "  a  written  statement  of  the  plaintiff,  con- 
taining, in  a  due  legal  form,  the  facts  of  the  case  on 
which  he  grounds  his  title  to  relief,  or  to  some 
equitable  interposition  or  aid  from  the  court." 

(1)  Lnbe't  £q.  PI.  18.  (2)  Story'y  £q.  Pl.  §  4. 

26 


202  THE  COMPLAINT-  [CH-  IV. 

The  complaint  provided  by  the  Code  may  be  said 
to  embrace  both  these  definitions — dispensing,  how- 
ever, with  the  "  legal  form"  which  each  of  them 
recognized.  In  other  w^ords,  it  unites  the  bill  in 
equity,  and  the  declaration  at  common  law.  Section 
142  declares  what  the  complaint  shall  contain  :  • 

1st.  The  title  of  the  cause,  specifying  the  name  of  the  court 
in  which  the  action  is  brought,  the  name  of  the  county  in  which 
the  plaintiff  desires  the  trial  to  be  had,  and  the  names  of  the 
parties  to  the  action,  plaintiff  and  defendant. 

2nd.  A  plain  and  concise  statement  of  the  facts,  constituting 
a  cause  of  action,  without  unnecessary  repetition. 

3rd.  A  demand  of  the  relief  to  which  the  plaintiff  supposes 
himself  entitled.  If  the  recovery  of  money  be  demanded,  the 
amount  thereof  shall  be  Btated.(l) 

Each  of  these  requisites  of  the  complaint  will  be 
treated  of  separately  in  this  chapter  in  the  following 
order :  1st.  The  title.  2d.  The  statement  of  facts. 
8d.  The  demand  for  relief.  The  remaining  sec- 
tions of  the  chapter  will  consist  of  other  matters 
proper  to  be  spoken  of  in  connection  with  the  com- 
plaint, as  follows :  1st.  The  verification.  2d. 
Supplemental  complaint. 


SECTION  I. 

THE  TITLE  OP  THE  COMPLAINT. 

The  complaint  must  contain  the  title  of  the  cause, 
specifying  the  name  of  the  court  in  which  the  action 


(1)  Am.  Code,  §  142. 
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is  brought,  the  name  of  the  county  in  which  the 
plaintiflf  desires  the  trial  to  be  had,  and  the  names 
of  the  parties  to  the  action,  plaintiff  and  defendant. 

An  omission  to  state  either  of  these  particulars  id 
an  irregularity,  which  is  to  be  corrected,  it  seems, 
not  by  demurrer,  it  not  coming  within  any  of  the 
grounds  specified  as  causes  of  demurrer,(l)  but  by 
motion  to  set  aside  the  complaint  for  the  irregular- 
ity ;(2)  and  the  plaintiff,  after  notice  of  such  a  motion, 
can  amend  his  complaint  only  on  payment  of  the 
defendant's  costs.(3)  This  has  been  directly  held 
in  cases  where  no  mention  was  made  in  the  com- 
plaint of  the  county  where  the  plaintiff  desired  the 
trial  to  be  had.(4) 

In  Hill  vs,  Thacter,(5)  a  motion  was  made  to  set 
aside  the  complaint  on  the  ground  of  irregularity, 
it  not  containing  the  pi*oper  title  of  the  cause  in 
respect  to  the  names  of  the  parties ;  the  motion  was 
entertained  and  heard  on  the  merits,  but  denied, 
among  other  things,  on  the  ground  that  the  title  in 
this  respect  was  sufficiently  set  forth  in  the  body  of 
the  complaint.  The  Code,  it  was  said,  does  not  specify 
in  what  part  of  the  complaint  the  title  shall  be  found. 

It  is  said,  however,  that  in  a  court  of  limited  juris- 
diction, where  the  trial  can  be  had  in  only  one 
county,  a  complaint  will  be  good  though  it  omits  to 
specify  ,the  name  of  the  county. (6) 

If  the  name  of  the  court  be  omitted,  the  objection, 


(1)  By  §  li4;  see  also  post,  chap.  vH.  sec.  2. 

(2)  Williams  vs.  Wilkinson,  1.  C.  R.,  N.  S.  20. 
(8)  Hall  T8.  Huntley,  1  C.  R.,  N.  S.  21, 

(4)  Id.  (6)  8  How.  Pr.  R.  407;  2  0.  R.  8* 

(6)  1  Code  Rep.  89. 
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it  is  presumed  will  be  taken  the  same  way,  namely^ 
by  motion  to  set  aside  the  complaint  for  the  irregu- 
larity. A  demurrer  by  the  Code  is  allowed  where 
the  complaint  does  not  state  ^^ facts  sufficient  to  cou" 
stitvte  a  cause  of  action**  And  of  course,  a  mere 
omission  to  state  the  name  of  the  court  in  the  title 
is  not  such  a  defect  as  can  be  taken  advantage  of  by 
demurrer. 

But,  though  it  is  a  fatal  objection  to  the  pleading, 
if  the  name  of  the  court  is  not  set  forth  either  in  the 
summons  or  complaint,(l)  yet  it  has  been  recently 
held,  that,  if  the  summons  contains  the  name  of  the 
court  though  it  be  omitted  in  the  complaint,  yet  the 
defect  will  be  cured  under  section  176  of  the  Code, 
and  the  complaint  will  not  for  that  reason  be  set 
aside.(2)  The  same  rule,  however,  it  is  thought, 
does  not  apply  to  the  case  of  an  omission  to  set  forth 
the  place  of  trial,  and  has  been  so  decided  by  Justice 
Mitchell,  in  a  recent  case  at  a  special  term  in  the 
First  district.(3)  Such  an  irregularity,  it  was  held, 
was  not  waived  by  obtaining  further  time  to  answer, 
and,  it  was  said,  indeed,  might  be  corrected  even 
after  answer.(4) 

The  title,  it  seems,  must  set  forth  correctly  the 
names  of  the  parties  plaintiff  and  defendant.  Their 
full  names,  both  christian  and  surname,  should  be 
stated ;  and  a  partnership  consisting  of  several  persons 
must  sue  or  be  sued  by  their  names  at  lengthy  and  not 


(1)  Ward  T8.  Stringham,  1  Code  R.  158. 

(2)  Van  Ifamee  ts.  People,  9  How.  Pr.  R.  198. 
(8)  Merrill  vs.  GriDuell,  10  How.  Pr.  R.  31. 
(4)  HttTill  T8.  GriunoUy  10  How.  Pr.  R.  81. 
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in  the  name  of  the  firm.(l)  Thus  A.  B.  and  Co.  vs  C. 
D.,  in  the  title  of  a  complaint,  would  be  bad, 
unless,  indeed,  it  was  cured  by  the  names  being  cor- 
rectly set  forth  in  full  in  the  body  of  the  complaint, 
within  the  decision  in  the  case  of  Hill  vs.  Thacter, 
supra.  If  the  plaintiff  sue  or  the  defendant  is  sued 
in  a  particular  character,  it  should  be  expressed  in 
the  title;  as  A.  B.,  executor  of  the  last  will  and  tes- 
tament of  C.  D.;  deceased;  A.  B.,  committee  of  the 
person  and  estate  of  C.  D.,  a  lunatic;  A.  B.,  presi- 
dent of  the  Bank  of : — ,  &c.     And  further  in 

respect  to  the  parties  in  the  title  of  the  complaint, 
the  reader  is  referred  to  what  was  said,  ante,  chap. 
II.  on  Parties  to  the  action. 

In  Blanchard  vs.  Strait,(2)  the  title  of  the  com* 
plaint  in  the  summons  was  ^^Blanchard,  adm'r  &c. 
ag't  Strait,"  and  in  the  complaint  the  title  was  sim- 
ply in  the  name  of  the  plaintiff  without  any  addition 
of  his  representative  character,  and  set  forth  a  cause 
of  action  in  his  individual  character,  and  right. 
The  variance  was  held  fatal  and  the  complaint  set 
aside  for  irregularity.  But  this  seems  to  be  contrary 
to  the  well  recognized  rule  that  the  addition  of  the 
title  "executor,"  "committee"  &c.,  &c.,  is  a  mere 
descriptio  persona;  and  where  the  promises  are  laid 
to  the  plaintiff  individually,  it  is  considered  his  suit, 
and  not  a  suit  in  his  representative  capacity.  The 
rule  has  been  recently  very  fully  recognized  by  the 
Court  of  Appeals  in  the  case  of  Meritt  vs.  Seaman,(3) 
which  cites  many  of  the  authorities  bearing  up- 


(1)  8  Caincs'  170}  T.  B.  608.  (2)  8  How.  Pr.  B.  88. 

(8)  2  Seidell's  R.  168. 
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on  the  subject  and  quotes  with  approbation  the  rule 
as  laid  down  by  Chitty,  that  "though  the  process 
described  the  plaintiff  or  defendant  as  being  execu- 
tor, administrator,  &c.,  the  plaintiff  might  declare 
generally  in  his  own  right,  treating  the  description 
as  a  mere  surperflous  addition  just  as  if  the  word 
*  Carpenter^  had  been  idly  introduced/* 

The  title  of  the  complaint  need  not,  in  certain 
cases,  agree  with  the  summons  in  the  number  of  par- 
ties defendant.  Thus  it  is  held  in  Travis  and  others 
vs.  Tobias  and  others,(l)  that  there  is  nothing  in  the 
Code  which  prevents  the  application  of  the  common 
law  rule,  that  where-  the  writ  did  not  require  spe-^ 
cial  bail,  several  persons  might  be  named  as  defend- 
ants, and  the  plaintiff  might  declare  and  proceed 
against  any  one  of  them  8eparately,(2)  and  it  was 
accordingly  ruled  that  a  plaintiff  was  regular  in 
delivering  a  complaint  against  one  defendant  on 
whom  process  was  served,  omitting  the  names  of 
others  mentioned  in  the  summons.  Of  course  this 
can  apply  only  to  cases  where  the  defendants  are 
severally  liable. 

By  section  175,  when  the  plaintiff  shall  be  ignorant 
of  the  name  of  a  defendant,  such  defendant  may  be 
desijgnated  in  any  pleading  or  proceeding,  by  any 
name;  and  when  his  true  name  shall  be  discovered, 
the  pleading  or  proceeding  may  be  amended  accord- 
ingly. An  early  case  under  the  Code,  Pindar  vs. 
BlackX3)  shows  the  propriety  as  well  as  the  proper 


(1)  7  How.  Pr.  R.  90. 

(2)  16  John  44;    8  Ibid  858;    4  Tcriv   R.  698. 
(8)  4  How.  Pr.  R.  95. 
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application  of  the  rule.  The  defendant  in  the  action, 
whose  real  name  was  unknown  to  the  plaintiff,  but 
who  was  in  command  of  the  sloop  Hornet  of  Troy, 
(the  action  being  brought  for  damages  committed  bj 
the  sloop  on  her  passage  up  the  Hudson  river,)  was 
sued  by  the  name  of  James  Black;  and  an  order  of 
arrest  allowed.  This  was  considered  regular.  The 
plaintiff  ^eing  ignorant  of  the  defendant's  real  name, 
remarks  the  Court,  was  authorized  by  the  175th  sec- 
tion to  desiginate  him  by  any  name,  in  any  pleading 
or  proceeding.  He  might  as  well  call  him  "Me  man 
in  command  of  the  sloop  Homet^^  as  by  any  other  name 
more  brief,  but  less  distinctive.  In  the  case  of  Cran- 
dall  vs.  Beach  and  John  Doe,(l)  Justice  Strong 
dicided  that  a  plaintiff  could  not  use  a  fictitious 
name  at  his  discretion,  but  only  when  ignorant  of 
the  true  name  of  the  defendant;  and  that  in  such  case, 
where  the  contract  is  a  joint  liability,  such  as 
a  partnership  liability,  or  the  like,  the  plaintiff 
could  not  recover  without  proving  on  the  trial  who 
the  other  joint  obligor  or  co-partner  was,  and  show- 
ing that  the  name  used  in  the  pleadings  is  fictitious. 
A  variance  between  the  summons  and  complaint  in 
the  name  of  the  party  defendant  set  forth  in  the  ti- 
tle, as  if  a  defendant  be  named  in  the  summons 
Isaiah  Hart^  and  in  the  complaint  Israel  Hart;  or  a 
misnomer,  as  if  Isaac  Hart  be  sued  by  the  name  of 
Isaiah  Hart,  it  is  said,  may  be  taken  advantage  of  by 
motion  to  set  aside  the  summons  and  complaint.(2) 
But,  under  the  foregoing  provision  of  the  Code,  it 


(1)  7  How.  Pr.  B.  271. 

(2)  Elliott  TS.  Hart  and  others,  7  How.  Pr.  B.  25. 
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would  seem,  that  if  the  plaintiff  were  ignorant  of 
the  defendant's  christian  name,  he  might  describe 
him  by  a  fictitious  christian  name  in  the  title,  al- 
leging that  fact  in  the  complaint,  and  that  the  case, 
therefore,  would  not  be  one  of  misnomer. 

In  all  these  cases  the  plaintiff  should  set  forth 
such  a  description  of  the  person  of  the  defendant  as 
he  is  able  to  give,  and  should  show  particularly  his 
interest  in,  and  connection  with  the  action. 

In  a  partition  suit,  if  any  of  the  parties  are  un- 
known, the  statute  authorizes  the  plaintiff  to  pro- 
ceed against  such  "owners  unknown,"  and,  of  course, 
their  names  need  not  be  set  out  in  the  title. 

Must  agree  with  the  summons.  Under  the  old  system 
the  declaration  was  required  to  correspond  with  the 
process  not  only  in  the  names  of  the  parties,  the  num- 
ber of  the  parties,  and  the  character  in  which  the 
parties  sued,  but  also  in  some  cases  in  the  cause  of 
action.  The  rules  upon  that  subject,  however,  were 
teclinical,(l)  and  can  have  but  a  limited  application 
to  the  system  of  this  Code.  The  foregoing  cases 
show  the  extent  to  which  the  principle  has  been  con- 
sidered applicable  to  the  Code,  so  far  as  regards  the 
conformity  of  the  complaint  with  the  summons  in 
respect  to  the  parties*  As  to  the  conformity  between 
the  summons  and  the  complaint  in  respect  to  the 
cause  of  action,  a  specific  rule  is  laid  down  by  the 
Code,  which  is  peculiar  in  itself,  and  is  not  strictly 
analogous  to  the  old  system.  Section  129  provides 
that  the  plaintiff  shall  insert  in  his  summons  a 
notice  in  substance  as  follows : 

<1)  See  1  Ghitty  PI.  278  to  285. 
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let  In  an  action  arising  on  contract  for  the  recovery  of  mon- 
ey only,  that  he  will  take  judgment  for  a  sum  specified  therein, 
if  the  defendant  fail  to  answer  the  complaint  within  twenty 
days  after  the  service  of  the  summons. 

2d.  In  other  actions,  that  if  the  defendant  shall  fail  to  answer 
the  complaint  within  twenty  days  after  service  of  the  summons, 
the  plaintiff  will  apply  to  the  court  for  the  relief  demanded  in 
the  complaint. 

The  complaint,  then,  must  in  all  cases  agree  with 
tlie  notice  in  the  summons  in  respect  to  the  classifi- 
cation of  actions  specified  in  this  section,  otherwise 
it  is  an  irregularity  and  the  complaint  may  be  dis- 
missed, or  the  summons  set  aside  or  both,  on  account 
of  such  irregularity,  provided  the  motion  be  made 
at  the  earliest  opportuni4;y,  and  before  the  defendant 
has  appeared  in  the  action. 

It  has  been  held  that  the  cause  of  action,  stated 
in  the  complaint,  is  to  control  the  form  of  the  notice 
in  the  summons,  in  the  cases  where  the  complaint 
and  summons  are  served  together,  and  therefore,  in 
such  cases  the  irregularity  lies  in  the  summons,  and 
the  proper  way  to  reach  it  is  by  motion  to  set  the 
summons  aside.(l)  But  a  summons  may  be  served 
without  a  copy  of  the  complaint.  In  such  case,  if 
the  complaint  subsequently  served  contain  a  cause 
of  action,  belonging  to  a  different  class  from  that 
indicated  in  the  summons,  the  irregularity  may 
be  said  to  lie  in  the  complaint,  and  a  motion  to  set 
aside  or  dismiss  the  complaint,  would  be  proper. 
Whether  such  variance  would  actually  vitiate  a 
summons,  regular  upon  its  face  at  the  time  of  serv- 
ice, so  as  to  entitle  the  defendant  on  such  motion  to 


(1)  Voorhiea  vi.  Scofleld,  7  How.  Pr.  B.  61. 
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have  the  summons  also  set  aside  and  the  suit  abso- 
lutely discontinued,  quere?  In  cases  where  the 
statute  of  limitations  would  attach  by  the  discon- 
tinuance of  the  suit,  the  court  would,  no  doubt,  sim- 
ply set  aside  the  complaint,  with  leave  to  plaintiff 
to  serve  a  new  complaint  conformable  to  the  sum- 
mons, or  apply  for  liberty  to  amend  his  summons  as 
he  might  be  advised. 

Though  a  general  appearance  in  the  action  is  a 
waiver  of  the  objection  to  the  irregularity  of  the 
summonSjfl)  and  so,  also,  it  is  said,  a  mere  construe- 
tine  appearance,  as  where  the  notice  of  motion  is 
signed  generally  by  the  defendant's  attorneys,  with- 
out limiting  their  appearance  to  the  specific  purpose 
of  the  motion,(2)  yet,  as  was  well  observed  in  Voor- 
hies  vs.  Scofield,(3)  there  may  be  cases  in  which 
this  rule  does  not  apply.  As,  for  example,  where 
the  summons,  regular  in  form,  is  served  without  a 
copy  of  the  complaint,  and  the  defendant's  attorney 
gives  notice  of  retainer  and  demands  a  copy  of  the 
complaint,  and  such  copy  when  served  is  found  to 
vary  from  the  notice  in  the  summons,  the  defendant 
is  not  precluded  by  his  appearance  from  taking  an 
objection  to  the  irregularity.  For,  as  was  remarked 
in  that  case,  the  court  will  not  hold  that  a  party 
waives  an  irregularity  until  he  has  had  an  opportu- 
nity of  knowing  that  one  has  been  committed. 
The  true  rule  seems  to  be,  not  that  a  mere  appear- 
ance in  all  cases  concludes  the  party,  but  that  he  is 
concluded  where  he  takes  any  step,  or  does  any  act 


(1)  Hewett  V8.  Howell.  8  How.  Pr.  R.  846,  and  cases  there  cited, 

(2)  Baxter  and  Fuller  ts.  Arnold  and  others,  0  How.  Pr.  B.  445. 
(8)  7  How.  Pr.  B.  61. 
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whatever,  after  the  knowledge  of  the  irregularity, 
which  can  be  construed  into  a  recognition  of  the 
regularity  of  the  pleading  or  proceeding  complained 
of.  A  mere  motion  by  the  party  to  set  aside  the 
pleading  without  any  limitation  as  to  the  purpose  of 
such  motion,  has  been  considered  such  an  appearance 
in  the  action  as  waives  the  irregularity.(l) 

In  regard  to  the  two  separate  classes  of  action 
referred  to  in  the  two  sub-divisions  of  the  section 
under  consideration,  it  may  be  remarked  that  the  ten- 
dency of  the  decisions  is  to  confine  the  first  sub-di- 
vision to  those  actions  arising  on  contract  only,  in 
which  the  damages  are  liquidated,  or  can  be  ascer- 
tained by  computation,  or,  as  it  is  expressed  in  the 
case  of  Flynn  vs.  Thi  Hudson  River  Kailroad  Com- 
pany, (2)  the  rule  should  be  "  that  when  the  action  is 
brought  for  the  recovery  of  a  money  demand^  or  a  sum 
certain^  judgment  may  be  perfected  without  applica- 
tion to  the  court,  but  in  all  other  cases  such  applica- 
tion should  be  required."  The  same  rule  is  indicated 
in  The  Cemetery  Board  of  Hyde  Park  vs.  Teller,  (3) 
disapproving  the  cases  of  Williams  vs.  Miller,  (4) 
wherein  a  breach  of  promise  of  marriage  was  held  to 
come  within  the  first  sub-division,  and  the  case  of 
Trapp  vs.  The  New  York  and  Erie  Railroad  Co.,  (5) 
where  a  claim  for  damages  arising  from  breach  of  a 
special  contract  was  thought  to  come  within  the  same 
sub-division.     The  first  sub-division  was  considered 


(1)  Douglas  admr.  ▼&.  Wiswall  (not  reported,)  per  Harris  J.,  at  Albany, 
special  temii  December.  1854. 

(2)  6  How.  Pr.  R.  880. 

(8)  8  How.  Pr.  R.  604.  (4)  4  How.  Pr.  R.  4. 

(6)  6  How.  Pr.  B.  287 


212  THE   COMPLAINT.  [CH.  IV. 

by  Judge  Barctjlo,  in  the  Hyde  Park  Cemetery  case, 
to  comprise  only  those  contracts  which,  in  terms  pro- 
vide for  the  payment  of  money.  And  in  the  recent 
case  of  West  vs.  Brewster,  (1)  the  same  construction 
is  given  by  Oakley  C.  J.,  who  holds  that  an  action 
against  an  attorney  for  an  account  of  moneys  col- 
lected by  him,  is  not  properly  within  the  first  sub- 
division of  the  section..  "  The  actions  there  referred 
to,"  he  remarks,  "  are  actions  at  law,  properly  so 
called,  in  which,  from  the  nature  of  the  contract,  the 
plaintiff  knows  and  can,  therefore,  specify  the  sum 
which  he  is  entitled  to  recover."  It  follows  that  in 
all  other  cases  the  summons  should  contain  the  no- 
tice prescribed  in  the  second  sub-division  of  the 
section ;  unless  it  do  so  it  is  an  irregularity  which  the 
court  will  correct  on  motion. 

In  Baxter  and  Fuller  vs.  Arnold  and  others,  (2)  a 
notice  in  the  summons  containing  a  money  demand 
against  two  and  a  demand  for  relief  against  all  the 
defendants  was  held  to  be  irregular.  The  Code  con- 
templates only  one  notice,  or  a  notice  under  one 
of  its  sub-divisions.  In  a  still  more  recent  case  (3) 
a  notice,  in  the  alternative  that  the  plaintiff  would 
take  judgment  for  a  certain  sum  or  apply  to  the 
court  for  the  relief  demanded,  the  complaint  show- 
ing a  cause  of  action  for  injury  occasioned  by  negli- 
gence, was  held  irregular. 


(1)  Duer,  647,  and  see  cases  cited  in  1  Whit.  Pr.  R.  122  to  126. 

(2)  9  How.  Pr.  R.  446. 

(8)  Oonglas  admz.  vs.  Wiswall,  Albany  special  term,  Pec.  1864.  ante  p. 
211. 
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SECTION  II. 

THE  STATEMENT  OP  FACTS. 

The  original  Code  provided  that  the  complaint 
should  contain : 

A  statement  of  the  facts  constituting  the  cause. of  action,  in 
ordinary  and  concise  language,  without  repetition,  and  in  such 
a  manner  as  to  enable  a  person  of  common  understanding  to 
know  what  is  intended.(l) 

As  amended  in  ISOl,  it  is  as  follows : 

A  plain  and  concise  statement  of  the  facta  constituting  a 
cause  of  action  without  unnecessary  repetition.(2) 

It  will  be  seen  at  a  glance  that  the  amendment 
does  not  substantially  alter  the  section  as  it  original- 
ly stood ;  the  decisions,  therefore,  that  have  been 
made  under  the  original  Code  are  equally  applicable 
to  the  Code  as  thus  amended. 

A  careful  consideration  of  this  important  branch 
of  the  subject  will  render  it  necessary  to  enter  into 
a  full  und  perhaps  minute  examination  (  even  at  the 
risk  of  repeating  a  portion  of  what  has  already  been 
said)  (3)  of  the  cases  that  have  been  decided  and 
reported  since  the  Code,  in  order  to  ascertain  what 
is  a  sufficient  statement  of  '^facts  constituting  a  cause 
of  action^'  within  the  meaning  of  the  Code,  and  what 

are  the  principles  and  rules  which  govern  such  state- 
ment. 


(1)  §  120  Original  Code^2d.  sab. 

(2)  S 142  Am.  Ood«,  2d.  sub. 

(8)  Ante,  tmGtkm  tti  tad  ir,  Chap.  1. 
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It  has  been  observed  that  the  old  declaration  at 
law,  was  but  a  mere  statement  of  facts  •'constituting 
the  plaintiff's  cause  of  action,  in  methodical  and  legal 
form!^ 

So,  too,  the  bill  in  equity  was  a  statement  "in 
due  legal  form  of  the  facts  of  the  case,  on  which 
the  plaintiff  founded  his  title  to  relief,  or  to  some 
equitable  interposition  or  aid  from  the  court."(l) 
The  plaintiff  was  required  to  state  whatever  was 
essential  to  his  right  to  recover,  and  was  necessarily 
within  his  knowledge,  and  to  state  it  positively  and 
with  precision,  but  the  matter  was  not  required  to 
be  set  out  with  that  decisive  and  categorical  certain- 
ty which  was  necessary  in  an  action  at  law.(2)  The 
reader  is  referred  to  a  previous  section  of  this  work 
which  treats  of  the  rules  to  determine  the  sufficiency 
of  pleadings  under  the  Code,(3)  in  which  it  was 
attempted  to  be  shown  that  no  part  of  the  chancery 
system  is  retained  except  what  was  technically  call- 
ed the  stating  part  of  the  bill,  and  that  there  never 
was  in  reality,  any  essential  difference  in  the  mode 
of  setting  forth  the  facts  in  the  stating  part  of  an 
equity  bill,  and  in  a  declaration  at  law.  The  Code 
then,  it  seems,  dispensing  with  the  method  and  the 
form,  retains  the  substance,  both  of  the  old  common 
law  declaration  and  of  the  stating  part  of  the  bill 
in  equity.  **The  pleader  may  use  his  own  language, 
but  the  necessary  matter  muBt  be  there,  and  be  stated 
in  an  intelligible  and  issuable  form,  capable  of  triaV^i) 


(1)  Story's  Eq.  PI.  34.         (2)  Story's  Eq.  PI."  206.    Mitford  Eq.  PI.  41, 
Cooper  Eq.  PI.  6.  (8>  Ante,  Chap,  i,  Sec.  iv. 

(4)  Boyce  vs.  Brownj  7  Barb.  S.  G.  B.  81  per  Kasd  J. 
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Or,  as  the  rule  is  stated  in  another  case  :  "  The  prin- 
ciples of  pleading,  whatever  the  system,  are  always 
the  same.  Its  office  is  to  present  a  cause  of  action 
on  the  one  side,  and  a  defence  on  the  other.  This 
is  not  less  true,  under  our  present  system,  than  it 
was  under  the  former.  Names  are  changed;  use- 
less forms  and  technical  rules  are  abolished ;  but  the 
principles  remain  unchanged."  (1)  These  establish- 
ed principles  of  pleading,  as  applicable  to  the  state- 
ment by  the  plaintiff,  o{  the  facts  constituting  his  cause 
of  action,  it  will  now  be  our  object  to  consider.  And 
in  doing  so  I  shall  examine  them  under  the  follow- 
ing general  heads : 

First.  What  matter  must  be  alleged  in  the  com- 
plaint. 

Second.     What  must  not  be  alleged. 

Third.     What  need  not  be  alleged. 

Fourth.     How  the  fact  must  be  stated. 

And  first :  What  matters  must  be  alleged  in  the  com-- 
plaint. — The  complaint  must  contain,  generally,  all 
the  facts  which  J  upon  a  general  denial,  the  plaintiff  will 
be  bound  to  prove  in  the  first  instance  to  protect  him- 
self  from  a  nonsuit  and  show  himself  entitled  to  a 
judgment.  (2)  Every  fact  is  to  be  deemed  constitutive 
which  is  necessary  to  maintain  the  action,  which 
the  defendant  has  a  right  to  controvert,  (3)  or  which, 
if  the  cause  of  action  be  not  denied,  will  enable  the 


(1)  Buddington  vs.  Davis,  6  How.  Pr.  R.  400  per  Harris  J. 

(2)  The  following  authorities,  are  cited  in  support  of  this  proposition 
and  others  will  be  referred  to  in  the  course  of  this  chapter  : 

9  Barb.  S.  G.  R.  158;  8  Sand.  487;  4  Id.  666;  4  How.  Pr.  R.  98;  6  Id. 
890;  7  L.  C  149;  Id.  816;  1  C.  R.  102;  2  Id.  69;  8  Id.  64;  6  Sand.  664; 
1  Daer,  707;  2  Duer,  670. 

(8)  Garvey  tb.  Fowler,  4  Sand.  667. 
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court  to  grant  the  relief  sought.  (1)  Or,  as  the  gene- 
ral rule  is  stated  in  an  other  case,  (2)  the  ^^  complaint 
must  set  forth  all  the  material  and  issuable  facts 
which  are  relied  on  as  establishing  the  plaintijBT's 
right  of  action."  And  again,  it  must  be  so  framed 
^^  as  to  raise  upon  its  face  the  question,  whether,  ad- 
mitting the  facts  stated  to  be  true,  the  plaintiff  or 
defendant  is  entitled  to  judgment,  instead  of  leav- 
ing that  question  to  be  raised  and  determined  upon 
the  trial." 

This  general  rule  is  of  course  applicable  to  every 
description  of  pleading  under  the  Code — ^that  which 
has  heretofore  been  denominated  equitable  as  well 
as  legal. '  It  will  perhaps  be  best  illustrated  by 
considering  it  in  its  application  to  particular  classes 
of  actions,  as  established  on  principle  and  authority 
both  before  and  since  the  Code.  In  doing  so  I  shall 
examine  the  subject  particularly  with  reference  to 
those  actions  which  were  heretofore  known  as  of 
common  law  origin.     And  first : 

Actions  on  contract. — A  consideration  is  an  essen- 
tial element  in  every  valid  contract.  Without  some 
good  or  valuable  consideration,  an  agreement  is  a 
mere  nudum  pactum^  and  void.  Hence  one  of  the 
most  obvious  and  important  rules,  in  pleading  a  con- 
tract was,  that  the  consideration  must  be  set  forth, 
because  proof  of  a  consideration  was  absolutely 
necessary  to  establish  the  validity  of  the  claim. 

There  was  no  better  settled  rule  of  pleading  than 
that  the  complaint  on  a  contract  must  show  a  con- 


(1)  Tallman  ys.  Groen,  8  Sand.  487. 

(2)  Mann  ts  Morewood,  5  Sand.  668. 
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sideration.  The  consideration  must  either  appear 
impliedly  from  the  instrument  itself,  as  a  promissory 
note,  or  bill  of  exchange,  or  the  complaint  must 
expressly  state  the  particular  consideration  on  which 
the  contract  is  founded.  And  it  is  essential  that 
the  consideration  stated  should  be  legally  student  to 
support  the  promise  for  the  breach  of  which  the 
action  is  brought.  This  principle  is  supported  by  in- 
numerous  authorities  in  our  own  and  other  States.(l) 
A  complaint  against  defendant  for  not  performing 
certain  work  according  to  contract,  without  show- 
ing that  he  was  to  have  anything  for  his  work,  con- 
tains no  cause  of  action,  and  is  bad,  because  the  un- 
dertaking is  not  shown  to  be  upon  any  consideration 
whatever,  which  is  an  essential  fact  necessary  to  sup- 
port an  action  on  contract.  This  was  so  held  under 
the  Code  in  Bristol  vs.  RensselsBr  and  Saratoga  R.  R. 
Co.,(2)  in  which  the  plaintiff  complained  against  the 
defendants,  as  common  carriers,  for  non-delivery  of 
goods,  without  alleging  that  they  did,  or  were  to  re- 
ceive any  compensation  for  carrying  the  goods,  and 
the  agreement,  therefore,  it  was  said,  was  to  be  re- 
garded as  made  without  consideration. 

The  complaint  must  show  a  consideration  whenev- 
er proof  of  it  is  necessary  to  support  the  action  ;(8) 
and  if  such  consideration  be  not  set  forth,  it  can- 
not be  proved,  and  the  action  will  fail.(4)  Mutual 
promises  must  be  stated  to  have  been  made  at  the 
same  time.     That  in  consideration  of  the  plaintiff's 


(1)  See  cases  cited  in  note  2  on  page  292,  of  1  Chit.  PI.  9th  Am.  Ed. 

(2)  9  Barb.  S.  G.  R.  158,  General  term,  IVth  district. 
(8)  4  John.  280. 

(4)  9  Barb.  S.  G.  R.  168. 
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promise  the  de&ndant  ^'afterwards  promised/'  kc, 
is  bad.(l) 

The  oonsideration  stated  must  be  legally  sufficient 
If  it  be  frivolous,  or  void,  or  illegal,  the  complaint 
will  be  bad  on  demurrer,  as  not  stating  facts  suffi* 
cient  to  constitute  a  cause  of  action.  A  mere  moral 
obligation,  as  we  shall  presently  notice  more  at  large, 
will  sustain  ^  promise,  and  such  a  consideration  ap- 
pearing in  the  complaint  will  be  sufficient. 

Under  the  old  system  the  whole  of  the  oonsidera- 
tion must  be  stated,  otherwise  it  would  be  a  fatal 
variance  at  the  trial.  But  where  part  of  the  con- 
sideration was  frivolous  or  insufficient  viz :  such  as 
if  it  stood  alone  would  not  support  an  assumpsit^  that 
part  need  not  be  stated ;  or  if  stated,  it  would  not 
vitiate  the  pleading  if  the  residue  was  good.(2)  And 
where  an  action  was  brought  on  an  agreement  con- 
taining a  variety  of  stipulations  on  both  sides,  it 
was  not  necessary,  or  proper  to  set  out  the  whole. 
It  was  sufficient  to  state  so  much  of  any  contract, 
consisting  of  several  distinct  parts,  and  collateral 
provisions,  as  contained  the  entire  consideration 
for  the  act,  and  the  entire  act  which  is  to  be  done 
in  virtue  of  such  coiDaideration.(S)  I  suppose  that 
the  strict  comm<m  law  rule  which  regarded  the  vari- 
ance as  fatal,  if  it  appeared  on  the  trial  that  the 
whole  consideration  was  not  set  forth,  would  not  be 
rigorously  applied  under  the  Code,  and  the  liberal 
system  of  amendments  which  it  allows. 


(1)  1  Gaines,  588 1  12  John.  290. 

(2)  Sand.  PI.  and  £v.,  and  cases  cited  toI.  1  pp.  187  to  189. 
(8)  Ibid. 
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The  eonaideratioii  of  a  contraet,  in  the  language 
of  pleading,  is  either  executed  or  exeautory^  that  is 
to  sajy  something  already  done  or  to  be  iOM  by  the 
plaintiff.  It  is  not,  and  never  was^  as  a  general 
rule,  necessary  to  state  an  executed  consideration 
with  so  much  precision  as  am  executory  one,  with  ref- 
erence to  time  and  place,  nor  as  to  quantity ,  quality ^ 
or  value.  It  was  necessary,  however,  to  allege  that 
the  executed  eonsideraticoi  arose  at  the  defendant's* 
request,  though  such  request  might  in  some  cases  b& 
implied  in  evidence.  And  in  stating  a  consideration 
as  executory,  the  plaintiff  was  required  to  aver  a  per-' 
formance  before  action,  or  a  readiness  and  willingnesa 
to  perform.  (1)  These  rules,  I  suppose^  are  mostly 
foriBAl  and  thoi^h  they  may  be  properly  observed 
under  our  new  system,  their  apf^lication  is,  perhaps^ 
Ufot  indispensable  to  a  good  and  valid  i^ading^  und^ 
the  C!ode.  If  the  pleading  set  £>rth  substantially  a 
good  or  valuable  consideration,  or  the  &cter  from 
wMeh  such  consideration)  is  implied  in  law,  4nd 
which  if  proved  in  evidence  will  establish  as  a 
legal  conclusion  the  fact  of  a  sufficient  consideration 
to  sustain  the  promise,,  it  will  be  sufficient. 

And  hence  results  another  principle  which  wad 
recognised  to  some  extent,  even  usodier  the  old  sys- 
tem, and  which  has  a  very  decided  place  under  th« 
Code.  There  aore  a  variety  of  contracts^  mostljy 
sealed-  written  instrumients  or  promiiBS(^  notes^  bills 
of  exchange  and  the  like,  in  which  bo'  coaeideratioii 
independent  of  the  contract,  need  be  proved,  and 

0)  1  StkMhd.  PI.  and  Ev.  aod  cases  cited  pp.  190, 191. 
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therefore  none  need  be  alleged  in  the  pleading.  This 
is  neither  a  violation  of,  nor  an  exception  to,  the 
general  rule  that  the  pleading,  in  an  action  on  con- 
tract, must  show  a  sufficient  consideration.  For  a 
negotiable  promissory  note,  or  bill  of  exchange,  of 
itself  imports  a  consideration.  So,  also,  does  a  seal  on 
a  written  instrument,  such  as  a  bond  for  the  pay- 
ment of  money,  a  deed,  &c.  In  declaring  upon 
these  written  instruments  and  liabilities,  therefore, 
the  mere  statement  of  the  liability  which  consti- 
tutes, or  description  of  the  instrument  which  im- 
ports the  consideration  is  sufficient.  No  consid- 
eration need  be  proved  on  trial,  and  none, 
therefore,  need  be  alleged  in  the  complaint.  This 
doctrine  is  supported  by  numerous  authorities(l) 
and  is  so  held  tmder  the  Code.(2)  But  if  the 
instrument  on  its  face  do  not  disclose  a  consideration, 
then  a  consideration  must  be  averred  and  proved,(3) 
as  in  complaining  on  a  note  not  within  the  statute, 
and  not  expressing  for  value  received ;  but  it  is  suffi- 
cient to  state  that  it  was  given '  for  value  received 
without  averring  a  special  consideration.(4)  Though 
it  was  held,  that  if  the  plaintiff  undertook  to  set 
forth  the  consideration  specially,  he  was  bound  to 
prove  it  as  laid.(6)  This  is  now,  doubtless,  other- 
wise under  the  system  of  amendments  allowed  by 
the  Code.  Such  a  variance,  unless  proved  actually 
to  have  "  misled  "  the  opposite  party,  would  be  dis- 
regarded on  the  toial.(6) 


(1)  See  cases  in  1  Chit.  PL.  note  1 ;  page  298. 

(2)  7  L.  O.  149.    (8)  2  McGord,  218.     (4)  7  John.,  811;  10  id.  418. 
(6)  Id.  (6)  See  post;  Chap.  ix.  Sec.  2. 
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It  is  held  to  be  sufficient  in  a  complaint  to  allege 
that  on  a  certain  day  and  at  a  certain  place,  the  de- 
fendant by  his  promissory  note  in  writing,  for  value 
received,  promised  to  pay  the  plaintiff,  or  bearer,  a 
specified  sum ;  that  he  has  not  paid  the  same,  and  is 
indebted  to  the  plaintiff  therefor,  although  there  is 
no  allegation  that  the  defendant  delivered  the  note; 
when  it  was  payable ;  whether  due  or  not ;  or  that 
the  plaintiff  was  the  holder  and  owner  thereof.(l) 
The  words  for  value  received,  import  a  considera- 
tion as  between  the  endorser  and  endorsee,  and  in  a 
complaint  thereoU;  the  complainant  who  alleges 
himself  to  be  the  lawful  holder,  need  not  aver  or 
prove  a  consideration.(2) 

Upon  similar  principles  a  complaint  on  a  sealed 
instrument  need  not  aver  a  consideration,  (3)  because 
a  consideration  need  not,  in  the  first  instance,  be 
proved.  It  is  sufficient  to  say  that  the  defendant 
executed  and  delivered  such  an  instrument  under 
his  hand  and  seal  to  the  plaintijOf,  without  averring 
or  proving  a  consideration. 

And  doubtless  the  general  and  universal  rule  is, 
that  no  consideration  need  be  expressly  alleged  in 
the  pleadings,  unless  such  consideration  must  be 
proved  on  the  trial  to  sustain  the  action ;  and,  where 
the  instrument  or  contract  itself  imports  the  con- 
sideration, or  it  results  from  the  facts  set  forth  in 
the  pleading,  by  necessary  implication^  as  a  conclusion 
of  law,  in  such  cases  the  pleading  will  be  sufficient 
under  the  Code  without  a  special  averment  of  con- 
sideration. 


(1)  6  Barb.  S.  C.  R.  762. 

(2)  1  Code  R.  119.  (8)  4  John.  416. 
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Other  averments  in  actions  on  contract,  and  herein  of 
notes  and  other  written  instruments.  The  defendant's 
oontracty  the  breach  of  whioh  is  complained  of,  must 
be  positively  and  distinctly  alleged.  The  plaintiff 
can  recover  only  upon  the  promise  alleged ;  there- 
fore, if  that  be  bad,  or  insufficient  in  law,  the  court 
cannot  give  judgment  for  him.  If  the  promise  or 
engagement  contain  an  exception,  or  proviso,  which 
qualifies  the  defendant's  liability,  the  complaint  must 
notice  the  exception  or  there  will  be  a  fatal  mis-state- 
ment. As  where  a  declaration  averred  that  the  de- 
fendant had  warranted  a  horse  to  be  sound,  and  the 
warranty  was  subject  to  the  exception  of  a  kick  in  the 
leg.(l)  Or  where  the  declaration  stated  that  defend- 
ant had  undertaken  to  carry  and  deliver  goods  safely, 
and  the  contract  proved  was  subject  to  the  exception 
of  fire  and  robbepy.(2)  But  no  more  of  the  contract 
should  be  stated  than  was  broken ;  as  where  the 
contract  consists  of  several  distinct  parts  and  collat- 
eral provisions,  it  is  sufficient  to  state  so  much  of  it 
as  constitutes  that  contract,  the  breach  of  which  is 
complained  of,  and  whieh  prescribes  the  duty  to  be 
performed,  and  the  time,  manner,  and  other  circum- 
stances of  its  performance.(3) 

The  complaint  should  in  general  contain  all  such 
averments  as  are  necessary  to*  show  a  complete  cause 
of  action.  If,  for  example,  defendant's  contract  be 
to  do  an  act  at  the  expiration  of  a  given  time,  ot  the 
happening  of  a  certain  event,  it  must  be  aver- 
red that  the  time  has  expired^  or  that  the  event  hap>* 


(1)  2  B.  &  G.  20.  (2)  4  B.  fc  a  446}  4  Gamp.  20. 

(8)  1  Smad.  PU  and  Ey.  p.  197—200. 
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pened  before  the  commencement  of  the  suit ;  or,  if 
the  act  to  be  done  were  such  as  required  time,  and 
no  specific  time  were  agreed  on,  it  must  be  averred 
that  a  reasonable  time  had  elapsed.(l)  In  regard  to 
bills  of  exchange  and  promissory  notes,  it  was  su£Gi- 
cient  to  aver,  with  respect  to  the  time  of  payment, 
"which  period  has  now  elapsed/'  If  it  appeared 
upon  the  face  of  the  declaration,  however,  that  the 
time  of  payment  had  expired,  no  averment  was  ne- 
cessary. -Nor,  indeed,  would  a  demurrer  lie  to  a 
declaration  unless  it  appeared  affirmatively  upon  its 
&ce9  that  the  cause  of  action  was  not  due  when  the 
suit  was  commenced.(2)  The  rule  has  been  fiilly  re- 
cognized under  the  Code,  and  it  has  been  held  that 
a  demurrer  will  not  lie  to  a  complaint  for  not  aver- 
ring or  showing  that  the  debt  for  which  the  action 
was  brought  had  become  due  at  the  time  of  the 
commencement  of  the  action.(3) 

In  regard  to  averments  and  statements  in  com- 
plaints on  promissory  notes  and  other  written  instru- 
ments, the  following  rules  of  pleading  may  be  no- 
ticed, founded  mostly  on  decisions  made  since  the 
Code.  In  an  action  by  endorsee  against  the  endor- 
ser, an  averment  of  protest  of  the  note  is  necessary 
to  charge  the  endorser.(4)  In  such  a  suit  it  is  ne- 
cessary to  prove  a  presentment  and  demand  at  the 
place  specified  in  the  note  for  payment.(5)    And  if 


(1)1  Saund.  PI.  and  Ey.  201 — ^202 ,  and  cases  there  cited. 
(2)  1  T.  R.  116;  2  Dowl.  N.  S.  986;  1  Chit.  PI.  262,  6. 
(8)  Maynard  vs.  Talcott,  11  Barb.  569  :  See  also  Allen  vs.  Pattersoa,  8 
Selden,  479. 
(4)  N.  T.  Com.  Pleas,  1  G.  R.  102;  7  L.  O.  28. 
(6)  17  John.  266;  11  Wheat.  171. 
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payable  at  a  particular  bank,  the  demand  must  be 
alleged  and  proved  to  have  been  made  at  the  bank ; 
an  averment  that  the  demand  was  made  of  the  cash- 
ier is  not  sufficient.(l)  Before  the  Code,  therefore, 
it  was  necessary  that  these  facts  should  be  specially 
averred  in  the  pleading.  But  since  the  Code  it  seems 
a  general  statement  that  the  note  was  "duly  pre- 
sented," and  "duly  demanded,"  is  sufi&cient  under 
section  162,  which  dispenses  with  the  necessity  of 
pleading  the  facts  showing  the  performance  of  a  con- 
dition precedent  in  a  contract.(2) 

It  is  necessary,  on  the  face  of  the  complaint,  to 
show  that  the  party  bringing  the  suit  is  the  lawful 
holder  or  owner  of  the  note.  A  complaint  by  endor- 
see against  endorser  averring  merely  an  endorsement 
in  blank  by  the  payee,  but  without  alleging  that  the 
plaintiff  was  the  lawful  holder  of  the  note,  was  held 
to  be  defective  in  the  New  York  Common  Pleas.(3) 
The  same  court  held  that  a  mere  allegation  that  the 
plaintiff  was  the  lawful  holder  of  the  note  without 
averring  that  the  note  was  endorsed  by  the  payee  to 
the  plaintiff  was  insufficient,  the  allegation  being  a 
mere  conclusion  of  law.(4) 

And  the  same  rule  was  recognized  in  an  early  case 
at  special  term  of  the  Supreme  Court.(d)  A  similar 
doctrine  is  countenanced  in  the  recent  case  of  Parker 
vs.  Totten,(6)  where  it  was  said  that  the  mere  holder 
of  a  negotiable  promissory  note  who  has  no  interest 

(1)  19  John.  419. 

(2)  Gay  vs.  Paine.  6  How.  Pr.  R.  107* 
(8)  Hozie  YB.  Rushman,  7  Leg.  Obs.  189. 

(4)  Vanderpoel  vs.  Tarbox,  7  Leg.  Obs.  160. 

(5)  Beach  vs.  Gallap,  2  Code  R.  66. 

(6)  10  How.  Pr.  R.  234. 
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in  it,  cannot  now  maintain  such  action  upon  it,  and 
therefore  the  complaint  must  state  facts  sufficient  to 
show  the  plaintiff's  f/f/e,  interest  in,  or  ownership  of 
the  note.  But  in  Lord  vs.  Cheseborough,(l)  in  the 
New  York  Superior  Court  it  is  intimated  that  a  gen- 
eral averment  of  ownership  would  be  sufficient  with- 
out alleging  an  endorsement  over  to  the  holder,  or 
other  facts  going  to  establish  the  ownership.  And  in 
Taylor  vs.  Corbiere,(2)  which  was  an  action  by  the 
endorsee  against  the  maker  of  a  promissory  note, 
the  complaint  alleged  that  the  note  *'  was  duly  en- 
dorsed by  the  payee,  and  transferred  to  the  plaintiff 
for  a  good  and  valuable  consideration,  and  that  the 
defendant  had  not  paid  the  same,  but  was  justly  in- 
debted to  the  plaintiff  therefor."  This  was  held,  not- 
withstanding the  case  of  Beach  vs.  Gallup,  a  suffi- 
cient averment  that  the  plaintiff  was  the  owner  of 
the  note,  at  the  time  of  commencing  suit.  And  in 
James  vs.  Chambers,(3)  in  the  Superior  Court, 
affirmed  by  the  Court  of  Appeals,(4r)  in  an  action 
by  the  endorsee,  it  was  declared  sufficient  to 
aver  that  the  note  was  endorsed  to  the  plaintiff, 
without  averring  any  consideration  for  the  endorse- 
ment. The  presumption  of  law,  it  was  said,  is,  that 
the  holder  is  the  owner.  He  is  not  required  to  aver 
or  prove  that  it  was  transferred  for  value,  whether  it 
came  into  his  hands  before  or  after  it  was  due.  If 
the  suit  be  brought  directly  by  the  payee  against 
the  maker,  it  is  held  unnecessary  even  to  allege 
that  the  plaintiff  is  the  owner  or  party  in  interest, 


(1)  4  Saftd.  R.  696;  1  C.  R.,  If.  S.  322.  (2)  8  How.  Pr.  R.  886, 

(8)  5  Sand.  62.  (4)  2  Selden  R.  209. 
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or  that  the  note  is  due,  or  when  it  is  payable  by  the 
terms  of  it ;  to  say  that  the  defendant  is  indebted 
and  promised  is  sufficient.  So  held  at  Special  Term 
in  Peets  vs.  Bradt,  on  demurrer.(l) 

The  plaintiflf  is  required  to  prove,  in  a  suit  on  a 
promissory  note :  Ist,  the  identity  of  the  note ;  2d, 
his  interest  in  it ;  3d,  that  the  defendant  is  a  party 
to  it;  4th,  that  the  defendant  has  not  performed  his 
contract.(2)  The  possession  of  the  note  is  prima  fa- 
cie evidence  that  it  is  not  paid. (3)  So,  too,  it  is  of 
ownership,  even  where  there  is  no  averment  of  own- 
ership in  the  complaint,  and  the  answer  does  not  set 
up  such  a  defence.(4) 

Copy  of  written  instrument^  when  sufficient  complaint. 
— ^It  has  been  thought  that  the  law  in  respect  to  the 
form  of  complaint  on  all  written  instruments  for  the 
payment  of  money,  has  become  obsolete  by  the 
amendment  to  section  162  of  the  Code,  which  is  as 
follows : 

"  In  an  action  or  defence  founded  npon  an  instrument  for  tho 
payment  of  money  only,  it  shall  be  sufficient  for  the  party  to 
give  a  copy  of  the  instrument,  and  to  state  that  there  is  due 
to  him  thereon  from  the  adverse  party  a  specified  sum  which  he 
claims.'' 

It  is,  however,  erroneous  to  suppose  that  this 
clause  of  the  Code  makes  a  mere  copy  of  the  uote,  or 
other  written  instrument,  in  all  cases,  a  sufficient 
statement  of  a  cause  of  action.  Enough  must  also 
appear  on  the  face  of  the  complaint  to  show  that  the 


(1)  6  Barb.  S.  C.  R.  632. 

(2)  GiessoQ  tb.  GieMon,  1  C.  R.j  K.  S.  414.  (8)  Id. 
(4)  TSoxie  vs.  Casbmiui)  L.  0. 149. 
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present  plaintiff  has  a  right  to  maintain  the  action 
against  the  present  defendants.  The  plaintiff's  in- 
terest in  the  note  is  an  essential  fact  to  be  proved,(l) 
and  it  must  be  averred  either  expresselt/^  or  by  neces- 
sary implication.  If  the  action  be  by  the  payee  in 
person  a  copy  of  the  note  will,  in  general,  be  suf- 
ficient, without  accompanying  it  with  an  averment 
to  show  the  plaintiff^s  ownership,  or  interest,  within 
the  principle  of  Peets  vs.  Bradt,(2)  and  James  vs. 
Chambers,(3)  supra;  and  should  the  defendant  wish  to 
show  in  his  defence  that  the  plaintiff  has  parted  with 
his  interest  in  the  note,  he  must  allege  such  fact  on 
his  part  in  his  answer.  Possession  of  the  note,  as 
we  have  seen,  raises  the  presumption  of  ownership 
sufficient  to  make  out  a  prima  facie  case  to  sustain 
the  action,  which,  however,  under  such  a  state  of 
pleadings,  the  defendant  would  be  at  liberty  to  dis- 
prove. 

But  the  case  is  different  if  the  right  of  action  has 
vested  in,  and  the  suit  is  brought  by,  a  third  person. 
The  question  came  up  in  the  Superior  Court,  in  Lord 
vs.  Cheesborough,(4)  as  to  the  effect  of  this  amend- 
ment to  the  Code  in  such  a  case ;  and  it  was  held 
that,  in  a  complaint  on  a  written  instrument,  where 
the  plaintiff  is  not  the  party  to  whom  the  instru- 
ment was  made  payable  and  delivered  by  the  defen- 
dant, the  complaint  should  show,  by  some  suitable 
allegation,  the  plaintiff's  right  to  sue  thereon.  In 
that  case,  the  holder  of  the  note  sued  the  makers, 


(1)  GiesAn  vs.  Giesson,  1  C.  R.,  N.  S.  414. 

(2)  6  Borb.  S.  C  R.  662. 
(8)  2  Seldcn,  209, 

(4)  4  Sftud.  606;  1 C.  B.,  K-  S<  822. 
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setting  forth  a  copy  of  the  note  drawn  by  the  de- 
fendants, payable  to  their  own  order,  and  endorsed 
by  them  in  blank,  and  claiming  as  due  thereon  a 
specified  sum.  Justice  Sandford,  in  his  opinion  in 
that  case,  says : — ^^  It  is  said  that  section  162  is  in* 
tended  as  a  substitute  for  the  statute  allowing  parties 
to  sue  the  several  parties  to  bills  and  notes  by  a 
declaration  containing  only  the  common  money 
counts,  with  a  copy  of  the  bill  or  note  sued  on,  at- 
tached to  the  declaration ;  but  we  do  not  see  the 
analogy,  nor  how  it  helps  the  plaintiffs.  That  stat- 
ute made  no  change  in  the  form  of  pleading.  It 
seems  to  us  that  the  complaint  in  this  case  is  defec- 
tive in  not  showing,  by  some  appropriate  averment, 
the  transfer,  of  the  note  in  suit  to  the  plaintiffs,  or 
;4hat  they  are  the  lawful  holders  and  owners  of  the 
Qote ;  and  we  think  that  it  was  competent  to  the 
defendants  to  traverse  as  they  have  done  the  trans- 
f<^r  of  the  note  to  the  plaintiffs  and  their  ownership. ' 
.  The  propriety  and  good  sense  of  this  construction 
()f  the  statute  must  be  apparent.  It  is  presumed,  if 
the  note,  instead  of  having  being  endorsed  in  blank, 
|iad  been  endorsed  to  the  plaintiff,  a  copy  of  such 
endorsement  with  the  allegation  that  such  a  sum 
was  dite  to  the  plaintiff,  would  have  been  a  sufficient 
averment  or  suggestion  of  the  plaintiff's  interest  and 
^ight  to  maintain  the  action  within  this  section  of  the 
Code  and  the  case  already  cited.(l)  The  rule  was 
qarri^d  still  further  in  the  subsequent  case  of  Alden 
vs.  Bloomingdale,(2)  in  which  the  opinion  of  the 


0)  See  Andrews  ts.  Astor  Bank,  2  Daer,  629. 
(2)  Daer'B  Rep.  601. 
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court,  delivered  by  Diteb,  J.,  was  concurred  in  by  all 
the  judges  of  that  court.  The  action  was  by  en- 
dorsee against  maker  and  endorser  of  a  promissory 
note,  and  though  the  complaint  set  forth  a  copy  of 
the  note,  and  averred  that  it  had  been  duly  endorsed 
to  the  plaintiff,  yet  it  contained  no  averment  that  it 
had  been  duly  presented  to  the  maker  for  payment, 
and  that  notice  of  protest  had  been  given.  On  de*- 
murrer  by  the  endorser,  the  complaint  was  held  to 
be  bad.  Section  162  of  the  Code  did  not,  it  was 
thought,  apply  to  the  contract  of  an  endorser,  or 
allow  the  instrument  itself  to  be  set  forth  as  a  suf- 
ficient cause  of  action  without  the  averment  of  a 
demand  of  payment,  notice  of  protest,  &c.  ''  Such 
a  demand  of  payment,  or  notice  of  dishonor,"  says  the 
court  "  or  a  statement  of  facts  by  which  they  are 
excused,  the  plaintiff  must  prove  upon  the  trial,  and 
the  facts  thus  necessary  to  be  proved,  as  they  con- 
stitute in  part  the  cause  of  action,  must  be  averred 
in  the  complaint."  The  decision  in  this  case  is 
placed  on  the  ground  that  the  contract  of  an  endor- 
ser is  not  a  "  written  instrument  for  the  payment  of 
money  only  "  within  the  meaning  of  the  Code,  and 
that  an  action  against  such  endorser  is  not  an  action 
^* founded  upon"  such  instrument,  as  in  the  case  of 
Lord  vs.Cheesborough,  but  that  the  action  is  '^founded 
on  something  more  than  the  note^  and  that  some- 
thing must  be  averred."  The  principle,  I  apprehend, 
is  sound,  and  can  be  maintained.  And  although  it 
has  been  controverted  at  the  general  term  of  the 
supreme  court,  in  the  New  York  district,(l)  as  it  is 

(1)  Roberta  tb.  Morrison,  11  Leg.  Oba.  60,  cited  in  anpplement  to  Voor- 
liieK'Codo,p.lll. 
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said,  by  the  unanimous  opinion  of  all  the  judges  of 
that  district,  yet  it  has  been  followed  and  approved 
in  other  parts  of  the  State.  Such  was  the  decision 
of  Mr.  Justice  Welles,  in  Bank  of  Geneva  vs. 
Gulick,  (I)  a  case  in  all  respects  similar  to  that 
of  Alden  vs.  Bloomingdale,  wherein  it  was  held  that 
a  complaint  against  an  endorser  which  sets  forth  a 
copy  of  the  note,  but  does  not  aver  demand  of  pay- 
ment of  the  maker,  and  a  notice  of  protest,  is  bad 
on  demurrer,  and  is  not  cured  by  section  162.  In- 
deed the  court  intimates  the  opinion  that  the  section 
was  designed  merely  to  relieve  a  party  from  setting 
out  the  written  instrument  according  to  its  legal  effect^ 
and  was  not  intended  to  change  the  rules  of  plead- 
ing elsewhere  provided  in  the  Code.  A  practice 
equally  strict  is  indicated  by  Justice  Bacon  in 
Prindle  vs.  Caruthers.(2)  The  plaintiflF,  who  was  the 
assignee  of  the  note  or  instrument,  a  copy  of  which 
was  set  forth  in  the  complaint,  alleged  that  such 
instrument  "was  the  property  of  the  plaintiflF  by 
purchase,"  and  this  was  held  insufficient  on  demurrer. 
The  plaintiflF,  it  was  said,  must  state  his  interest  in, 
or  title  to  the  instrument,  and  such  other  facts  out^ 
side  of  it  as  are  necessary  to  recover  upon  it ;  and 
the  dictum  of  Judge  Welles  in  Bank  of  Geneva  vs. 
Gulick,  supra,  that  this  provision  of  the  Code  was  in- 
tended merely  to  relieve  a  party  from  setting  out  the 
instrument  according  to  its  legal  effect^  was  approved. 
Perhaps  this  restriction  may  be  regarded  as  too  nar- 


(1)  8  How.  Pr.  R.  61,  see  also,  Gay  vs.  Payne,  5  How.  107,  and  Ranney 
Ts.  Smith,  6  How.  420. 

(2)  10  How.  Fr.  R.  88.    . 
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row.  Such  a  conBtruction  at  all  events  was  not  called 
for  by  the  actual  decision  in  either  of  the  last  two  cases; 
both  of  which  may  be  very  safely  placed  upon  other 
grounds.  The  true  application  of  the  section  of  the 
Code  under  consideration  I. apprehend,  is  to  be  found 
in  that  class  of  cases  where  the  action  is  upon  a 
written  instrument  for  the  payment  of  money  only,  as 
a  note,  a  bond,  &c.,  and  the  parties  to  the  action  are 
the  parties  to  the  original  contract.  In  all  these 
cases,  a  complaint  is  sufficient  which  is  properly  en- 
titled in  the  names  of  the  parties,  and  contains  a 
copy  of  the  instrument  with  a  statement  and  claim 
of  the  amount  due  thereon,  without  alleging  any  ex- 
trinsic facts.  Thus  in  the  recent  case  of  Andrews 
Ts.  The  Astor  Bank,(l)  the  action  was  against  the 
defendant  as  acceptor  of  a  bill  of  exchange,  which 
was  accepted  by  the  defendant  as  President  of  the 
Bank ;  the  complaint  containing  a  copy  of  the  bill 
and  acceptance  was  held  good  under  section  162  of 
the  Code,  without  any  allegation  that  the  bank  ac- 
cepted the  bill,  or  that  the  defendant  was  president 
of  the  bank,  or  as  president  had  authority  to  accept, 
and  the  decision  was  thought  by  the  court  to  be  per- 
fectly consistent  with  its  prior  decisions  in  Lord  vs. 
Cheesborough  and  Alden  vs.  Bloomingdale.  So  in 
Chappell  vs.  Bissell,(2)  in  the  Supreme  court,  the 
action  was  upon  a  promissory  note  by  payee  against 
maker.  A  complaint  entitled  in  the  names  of  the 
parties,  giving  a  copy  of  the  note,  and  alleging  a 
sum  due  thereon  for  which  the  plaintiff  demanded 


(1)  2  Dner,  629. 

(2)  10  How.  Fr.  B.  275. 
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judgment,  was  held  sufficient;  and  although  the 
plaintiflf  in  the  suit  "James  Chappell"  was  described 
as  payee  in  the  note  by  the  name  of  "J.  Chappell," 
the  pleaditig  was  held  good  without  any  averment 
that  the  plaintiflf  and  payee  of  the  note  were  the 
same  persons ;  that  fact,  it  was  considered,  must  be 
implied  in  support  of  the  pleading. 

But  in  most,  or  all  other,  cases  of  written  instru-' 
ments  for  the  payment  of  money,  except  where  the 
parties  to  the  action  are  the  parties  to  the  original  con^ 
tracts  it  will  be  necessary  to  aver  the  extrinsic  facts 
showing  the  plaintiflf's  title  or  right  to  maintain  the 
suit  notwithstanding  section  162.  In  such  cases  the 
remarksof  the  court,  in  Bankof  Geneva  vs.  Gulick,(l) 
supra,  are  properly  applicable,  namely,  that  it 
could  not  have  been  intended  to  excuse  the  plain- 
tiff "from  jitating  his  interest  in,  or  title  to, 
or  from  alleging  such  other  facts  outside  of  the  in- 
strument, as  are  necessary  to  enable  him  to  recover 
upon  it.'*  In  the  case  cited  by  way  of  illustration, 
of  a  suit  on  a  note  signed  A.  B.  &  Co.,  it  cannot  for 
a  moment  be  supposed  that  a  plaintiff  might  bring 
his  action  against  A.  B.  &  Co.,  on  a  simple  copy  of 
the  note  without  setting  forth  the  names  of  all  the 
parties  defendant,  and  averring  that  such  parties 
compose  the  firm  of  A.  B.  &  Co.  So  too  a  com- 
plaint by  the  obligee  against  one  of  two  joint  oblig- 
ors of  a  bond,  which  merely  set  forth  a  copy  of  the 
bond  with  a  demand  of  the  amount  due,  without  an 
averment  of  the  death  of  the  other  obligor,  would 
no  doubt  be  bad  on  demurrer. 
^,_         .11111  I       — ■ — * — -^ — .^^^^^— ^ 

(1)  8  How.  Pr.  B.  61. 
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These  principles  have  been  well  understood  and 
applied  by  the  courts  crif  one  or  two  sister  States  under 
similar  statutes.  In  Indiana,  in  a  suit  entitled  in  the 
name  of  an  executor,  a  promissory  note  given  by  the 
defendant  to  the  testator,  filed  as  the  cause  of  action, 
was  held  to  be  insufficient  under  a  statute  authorizing 
the  filing  of  a  note  or  other  written  instrument  as  a 
sufficient  statement  of  the  plaintififs  demand.  The 
Supreme  Court  of  that  State  held  that  the  mere 
description  of  the  plaintifi^s  person  as  executor  in  the 
title  of  the  suit,  was  not  enough  to  show  his  con- 
necticm  with  the  demand.  There  should  have  been 
to  averment  to  show  his  interest  in  the  note.(l)  So 
in  a  suit  by  husband  and  wife  on  a  note  payable  to 
the  wife  before  marriage,  a  copy  of  the  note  is  not 
of  itself  a  sufficient  statement  of  demand  without 
an  averment  of  her  marriage  with  the  co-plaintiff.(2) 
So  on  a  note  of  a  firm,  signed  in  the  partnership 
name,  the  complaint  should  contain  the  names  at 
length  of  the  firm,  with  an  averment  that  such  par- 
ties compose  the  firm,  it  being  said  by  the  court  that 
'^  the  statute  dispenses  with  a  formal  declaration,  but 
it  does  not  dispense  with  parties  to  suit.''(8)  The 
general  rule,  under  the  statute  in  that  State,  seems 
to  be,  that  whenever  a  written  contract  is  filed  as  a 
statement  of  the  cause  of  action,  a  want  of  an  aver- 
ment of  facts  connected  with  the  contract,  and 
necessary  to  be  proved  on  the  trial,  is  not  a  fatal 
objection,  if  enough  be  stated  to  bar  another  suit  for  the 
same  demand.(4)    Or,  aa  the  rule  was  laid  down  in 


(1)  6  Black.  Ind.  R.  88.  (2)  4  Black.  Ind.  R.  147. 

(8)  8  Black.  Ind.  828.  (4)  6  Black.  Ind.  R.  148. 
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a  very  early  case :  (1)  ^'  No  action  can  be  suppprted 
for  any  demand  whatever,  unless  the  demand  is  so 
far  identified  by  description  as  to  be  distinguishable 
from  any  other  demand  of  like  nature.  Its  most 
prominent  features  must  be  delineated,  so  as  to  be 
known  wherever  they  make  their  appearance,  that 
one  recovery  may  bar  every  future  attempt  to  enforce 
the  same  demandj'\2) 

Conditions  precedent. — The  section  of  the  Code 
above  referred  to,  in  respect  to  the  pleading  of  writ- 
ten instruments,  has  made  an  important  change  in 
this  respect.  It  was  a  general  rule,  subject  to  some 
exceptions,  under  the  old  system,  that  in  pleading 
the  performance  of  a  consideration  or  covenant, .  the 
party  could  not  plead  generally  that  he  had 
performed  the  covenant  or  condition,  but  must  show 
specially  the  time,  place,  and  manner  of  perform- 
ance.(3)  Where  a  specific  act  was  to  be  done  by 
the  plaintiff,  or  any  number  of  acts,  by  way  of  con- 
dition precedents,  he  must  show  in  pleading  pre- 
cisely what  he  has  done  by  way  of  performing 
them.(4)  The  Code,  however,  has  altered  this  rule, 
and  provides  that,  ^'  it  may  be  stated  generally  that  the 


(1)  Bond  Ys.  Patenon,  1  Black.  Ind.  R.  88. 

(2)  It  is  to  be  remarked  that  these  decisions  are  all  on  snits  arising  in  Jus* 
tices'  courts;  the  courts  of  Record  in  that  State  at  that  time  following  the 
old  common  law  rules  of  pleading.  The  statute  regulating  pleading  in  Jus- 
tices' courts  Is  substantially  the  same  with  our  Code.  It  provides  that  the 
plaintiff  shall  "  file  with  the  Justice  a  concise  tiatement,  in  toriiing,  of  hU 
eauti  of  action^  or  the  nature  of  the  wrong  or  injury  of  which  he  complains, 
if  it  be  founded  on  tort)  and  in  actions  founded  on  contract,  the  account, 
note,  bill,  bond,  or  other  statement  in  writing  of  the  nature  of  the  demand 
on  which  he  intends  to  rely."  The  above  decisions,  therefore,  are  not  in- 
applicable to  our  Code. 

(8)  Staph,  on  PI.  884.  (4)  H  Wend.  168. 
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party  didy  performed  all  the  conditions  on  his  part^  and 
if  such  allegations  he  corUroverted^  the  party  pleading 
shall  be  bound  to  establish  on  the  trial  the  facts  show- 
ing such  performance J'^l) 

If  the  performance  of  the  condition  precedent  is 
not  denied  in  the  answer,  of  course  no  proof  is  nec- 
essary, for  every  material  allegation  in  the  complaint 
not  controverted  in  the  answer  is  to  be  taken  as  true^ 
Under  this  section  it  has  been  held  that  in  a  complaint 
against  the  endorser  of  a  promissory  note,  payable 
at  a  particular  place,  an  averment  of  presentment 
and  demand,  at  the  place,  was  not  necessary,  and  that 
an  averment  that  when  the  note  became  due,  it  was 
"  duly  presented,"  and  payment  thereof  "  duly  de- 
manded" was  sufficient;  the  presentation  and  de- 
mand being  a  condition  precedent  in  the  contract, 
and  the  Code  authorizing  it  to  be  stated  in  general 
terms. 

But  in  an  action  to  recover  the  price  agreed  to  be 
paid  for  a  building  it  is  not  enough  to  allege  that  the 
plaintiff  performed  all  the  conditions  of  the  contract 
on  his  part  except  wherein  the  same  was  afterwards 
waived  and  altered  by  the  direction,  consent,  or  negli- 
gence and  fault  of  the  defendants.  Such  a  complaint 
is  bad  on  demurrer ;  it  should  have  alleged  the  terms 
of  the  modified  contract  and  then  have  averred  gen- 
erally a  performance  of  the  contract  as  thus  modified; 
or,  if  the  plaintiff  relied  on  waiver,  excuse,  or  neg- 
ligence of  the  defendant,  he  should  have  stated  the 


(1)  $  162  Am.  Cod«. 

(2)  Gay  ts.  Paine,  6  How.  Pr.  R.  107 
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ground  of  waiver,  or  the  particular  circumstances 
constituting  such  excuse  or  negligence.(l) 

On  bonds  and  instruments  other  than  for  the  pay- 
ment of  money. — The  Code  restricts  the  rule  permit- 
ting the  copy  of  a  written  instrument  to  be  a  suflB- 
cient  cause  of  action,  to  actions  on  instruments  for 
the  payment  of  money  only.  On  instruments  other 
than  for  the  payment  of  money,  the  cause  of  action 
and  breach  of  the  contract  must  still  be  set  forth 
substantially  as  before ;  that  is,  the  facts  required  to 
be  stated  are  those  which  the  plaintiff  must  prove  in 
the  first  instance  at  the  trial,  or  be  non-suited.  It  is 
sufficient  to  set  forth  a  written  contract  according 
to  its  legal  effect,(2)  but  where  the  meaning  is  doubt- 
ful it  is  advisable  to  set  it  put  in  h<Bc  v^rbq  and  leave 
the  court  to  construe  it.(3)  And  generally,  under 
the  Code,  it  is  the  safest  course,  where  the  action  is 
founded  on  an  instrument  in  writing,  to  annex  a 
copy  and  refer  to  it  as  part  of  the  complaint.(4) 
A  party  declaring  on  an  agreement  need  only  state 
BO  much  of  it  as  constitutes  the  engagement  for  the 
breach  of  which  he  complains.  If,  however,  the 
defendant's  covenants  are  qualified,  or  the  plaintiff's 
covenants  are  enlarged  by  the  further  provisions,  it 
must  be  stated.(5)  It  is  necessary  to  set  forth  in 
the  complaint  such  covenants  or  parts  of  the  agree- 
ment as  relate  to  the  breaches  assigned.(6) 

What  is  *^  an  instrument  for  the  payment  of  mon- 


(1)  Smith  VB.  Brown,  17  Barb.  481 ;  see  alao  Brown  tb.  Golie,  1  Smith'i 
K,  Y.  Com.  Fl.  R.  266. 

(2)  8  Cow.  86;  2  Wend.  479. 

(3)  6  HiU,  476.  (4)  Fairbanks  yb.  Bloomfield,  2  Dner,  868. 
(5)  John.  400»  2  Denio,  285(  8  ibid.  868.  (6)  Md. 
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ey  only,"  within  the  purview  of  this  section  of  the 
Code,  has  been  considered  a  question  not  definitely 
settled.  According  to  the  decision  above  cited  of 
Alder  vs.  Bloomingdale,(l)  the  section  was  held  not 
to  embrace  a  negotiable  promissory  note,  so  far  at 
least  as  to  include  the  contract  of  the  endorser. 
That  decision,  if  it  is  to  be  followed,  as  a  rule  of 
construction,  has,  as  we  have  sec^i.,  very  much  re- 
strained the  Implication  of  the  section^  Thus  an 
action  upon  a  policy  of  inaurance,  or  any  other  con- 
tract of  insurance,  though,  as  against  the  obligor,  a 
contract  ^^for  the  payment  of  money  only"  was 
thought  not  to  be  within  the  scope  of  the  definition* 
The  rule  laid  down  by  the  court  in  that  case,^ — ^and 
it  must  be  admitted  ta  foe  at  least  a  safe  rule  of  prac- 
tice— ^was  this:  that  it  must  be  limited  to  csfies  in 
which  the  obligation  created  by  an  instrument  for 
the  payment  of  money  only,  is  not  only  certain  but 
simple^  and  absolute.  *'And  to  effect  this,"  says  the 
court,  "the  word  kmly'  may  well  be.  understood  to 
mean,  not  merely  exclusive  of  any  other  promise  or 
stipulation,  but  free-  from  any  condition  or  contin- 
gency. In  my  judgment,  the  clause  is  only  applica- 
ble where  the  instrument  set  forth  in  a  complaint  is, 
upon  its  face,  evidence  of  the  debt  which  is  claimed 
to  be  due,  evidence  not  merely  of  the  right  of  the 
plaintiff  to  recover,  but  of  the  liability  of  the  -defen- 
dant to  pay,  so  that  in  all  cases,  where  proof,  not 
merely  of  the  instrument  itself,  but  of  extrinsic  facts, 
is  necessMy  to  be  given,  the  existence  of  the  facts 
must  be  averred  in  the  complaint."     In  all  cases, 

(1)  1  Daer'8  Rep.  601. 


238  THB  COMPLAIOT.  [CH.  IV. 

therefore,  other  than  those  of  an  action  on  a  simple 
written  contract  to  pay  money  between  the  origin- 
al parties  to  the  contract,  it  is  proper,  not  to  say 
necessary,  to  allege  in  the  complaint,  in  addition  to 
a  copy  of  the  instrument,  those  extrinsic  facts  which 
must  be  proved  on  the  trial  in  order  to  enable  the 
plaintiff  to  recover.  In  certain  cases,  indeed,  it  may 
be  necessary  to  make  the  extrinsic  allegations  even 
in  an  action  on  simple  contract  between  the  original 
parties.  Thus,  where  in  an  action  on  a  promissory 
note  barred  by  the  statute  of  limitations,  the  plaintiff 
relies  upon  a  new  promise,  I  should  not  regard  a  mere 
copy  of  the  note  with  a  statement  of  the  amount 
due  thereon  as  a  sufficient  complaint.  The  new 
promise  and  not  the  old  demand  is  the  ground  of 
the  action,  and  should  be  alleged  as  a  substantive 
fact  in  the  complaint. 

Assignment  of  breaches  in  bonds  are  by  statute  to  be 
miade  in  the  following  cases :  ''When  an  action  shall 
be  prosecuted  in  any  court  of  law,  upon  any  bond 
for  the  breach  of  any  condition  other  than  for  the 
payment  of  money,  or  shall  be  prosecuted  for  any 
penal  sum  for  the  non-performance  of  any  covenant 
or  written  agreement,  the  plaintiff,  in  his  declaration, 
shall  assign  the  specific  breaches  for  which  the  action 
is  brought."(l) 

A  breach  is  in  general  well  assigned  by  negativ- 
ing the  words  of  the  condition  or  covenant.(2)  But 
the  assignment  of  two  breaches  of  the  same  specific 
covenant,  or  stipulation  is  bad.(3)     A  breach  accord- 


(1)  2  R.  S.  8d  Ed.  476,  Sec.  6. 

(2)  6  John.  168;  8  Id.  Ill  j  4  Wend.  670;  4  HUl  164. 
(8)  1  Wend.  207. 
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ing  to  tbe  substance,  though  not  the  letter  of  the 
covenant  is  well  assigned  ;(1)  but  when  the  pleader 
undertakes  to  assign  a  breach  coming  within  the 
substance,  intent,  or  e£fect  of  the  covenant,  he  is 
held  to  a  more  strict  rule  than  when  he  follows 
either  negatively  or  affirmatively  the  words  of  the 
contract.(2)  In  a  bond  conditioned  to  do  one  thing 
or  another,  the  complaint  must  negative  both.(3) 
And  a  breach  that  the  defendants  did  not  honor  the 
plaintiff's  draft  on  one  of  them,  the  covenant  being 
to  honor  a  draft  on  all  of  them  is  bad.  (4)  In  de- 
claring on  a  note  for  a  certain  sum  payable  in  specific 
articles,  it  is  enough  to  allege  non-payment  of  the 
money ;  non-delivery  of  the  articles  need  not  be  al- 
leged.(5)  A  breach  negativing  the  words  in  a  cove- 
nant to  ^^use  all  necessary  care  and  diligence  in  the 
sale  of  lots"  is  8ufficient.(6)  A  general  breach  is 
sufficient  in  a  complaint  on  a  bond  conditioned  that 
the  party  will  appear  and  abide  the  order  of  the 
court.(7)  If  there  be  any  defect  or  inaccuracy  in 
assigning  the  breach^  it  is  aided  after  verdict,  for 
the  court  will  intend  that  damages  would  not  have 
been  given  if  a  good  breach  had  not  been  shown.(8) 
Though  it  is  not  necessary  that  the  exact  words  of 
a  covenant  should  be  used  in  assigning  a  breach,  yet 
it  must  distinctly  appear  by  express  words,  or  by  nec- 
essary implication  that,  admitting  the  truth  of  the 
facts  stated  in^e  complaint,  the  defendant  has  bro- 


(1)  2  Wend.  688. 

<8)  18  Wend.  607. 

<6)  4  HiU  164. 

(7)  17  Wend.  69,  21;  Id.  40. 


(2)  Per  Bronson  J.  4  Hill  164. 

(4)  1  Hill  66. 
(6)  4  HiU  164. 
<8)  7  John.  461 
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ken  the  covenant.  The  addition  of  the  words  '^  in 
violation  of  the  defendant's  agreement"  does  not  aid 
a  defective  statement  of  the  alleged  hreach  of  the 
covenant  or  contract ;  and  so  it  has  been  held  under 
the  Code.(l) 

Statement  of  defendants  promise  or  confracf .—Not 
only  was  a  consideration  necessary  to  be  shown  in 
an  action  of  assumpsit^  but  the  declaration  was  also 
required  to  show  in  all  cases  that  a  promise  had  been 
made.  The  word  promised^  or  something  equivalent 
thereto,  must,  it  seems,  be  in  the  declaration,  or  it 
would  be  held  bad  on  demurrer,  and  even  afler  ver- 
dict and  judgment.(2)  No  distinction  existed,  in 
pleading,  between  an  implied  promise  and  an  express 
one ;  and  though,  as  regarded  evidence^  the  law  in 
many  cases  implied,  from  certain  facts,  that  a  pro- 
mise had  been  made,  yet  in  pleading  the  sup- 
posed promiae  itself  was  alleged  as  the  &ct.(3) 

This  rule  was  attempted  to  be  very  strictly  applied 
under  the  Code,  in  the  case  of  Dollner'vs.  Gibson,(4) 
It  seems,  however,  impossible  to  sustain  that  case,  as 
a  rule  of  pleading  under  the  Code,  either  on  authori- 
ty or  principle.  The  true  rule  undoubtedly  is  laid 
down  by  Justicb  Sill,  in  Glenny  vs.  Hitchins,  (6)  that 
the  facts  which  in  evidence  raise  the  implied  promise 
are  to  be  stated,  and  not  the  mere  legal  inference. 

In  that  case  it  was  held  not  to  be  necessary  to 
aver  in  a  complaint  for  goods  isold  and  delivered,  a 
promise  to  pay  by  the  defendant.    The  sale  and  (fe- 


ci) Schenck  vs.  Naylor,  2  Duer,  676. 

(2)  10  Wend.  487.  (8)  1  Chit.  PI.  801. 

(4)  8  C.  R.  158,  per  Edkovds,  J. 

(6)  4  How.  Pr.H.  98|  and  see  also  Hall  and  Sonthmayd,  15  Barb.  82. 


BBC.  n.]  STATEMENT  OF  FACTS.  241 

livery,  it  was  said,  were  the  issuable  facts,  and  the 
defendant's  promise  to  pay,  was  a  mere  legal  infer- 
ence from  the  facts,  which  if  controverted  would 
form  an  immaterial  issue.  This  rule  may  safely  be 
applied  to  all  other  cases.  If  there  be  an  express 
promise  which  the  plaintiff  expects  to  prove,  it  is  a 
fact  proper  to  be  alleged.  If  the  promise  be  implied, 
that  is,  if  it  be  a  mere  legal  inference  from  certain 
facts,  the  facts  themselves  and  not  the  promise, 
should  be  alleged.(l) 

In  applying  the  rule  that  facts  must  be  stated  and 
not  mere  inferences  or  conclusions  of  law,  a  confusion 
sometimes  arises  by  a  failure  to  draw  the  line  of  dis- 
tinction between  it  and  that  other  rule,  which  has 
been  also  applied  to  pleadings  under  the  Code,  name- 
ly, that  Jacis  are  to  be  pleaded  according  to  their  legal 
ejfect  or  operation. (2)  This  was  the  principle  upon 
which  the  case  of  DoUner  vs.  Gibson  was  placed,  and 
a  brief  examination  of  the  subject  will  be  necessary 
here* 

The  meaning  of  the  rule,  that  things  are  to  be 
pleaded  according  to  their  legal  effect  or  operation,  was, 
that  in  stating  an  instrument  or  other  matter  in 
pleading,  it  might  be  set  forth,  not  according  to 
its  tenor,  but  according  to  its  effect  in  law.  As  if  a 
joint  tenant  conveyed  to  his  companion  by  the 
words  "  gives,"  "  grants,"  &c.,  his  estate  in  the  lands 
holden  in  jointure ;  this,  though  in  terms  a  grant,  is 
not  properly  such,  in  operation  of  law,  but  amounts 
to  that  species  of  conveyance  called  a  release ;  it 

(1)  See  this  question  more  fully  considered  in  a  subsequent  puti  of  thii 
chapter,  under  the  head  of  "Common  CounU;* 

(2)  8  Barb.  S.  0.  B.  262;  7  Id.  80;  8  Code  B.  168. 
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should  therefore  be  pleaded,  not,  that  he  granted^  but 
that  he  released.(l)  The  rule  in  question  was,  in  its 
terms,  often  confined  to  deeds  and  conveyances ;  it 
extended,  however,  to  all  instruments  and  contracts, 
written  and  verbal,  and  indeed,  it  may  be  said  gen- 
erally to  all  matters  or  transactions  whatever,  which 
a  party  may  have  occasion  to  allege  in  pleading,  and 
in  which  the  form  is  distinguishable  from  the  legal 

eflfect.(2) 

This  rule  as  has  just  been  observed,  was  very 
strictly  applied  in  the  case  of  DoUner  vs.  Gibson,(3) 
In  that  case  the  plaintiffs,  instead  of  alleging  that, 
they  sold  and  delivered  certain  merchandize  to  the 
defendants^  alleged  that  they  sold  it  to  one  A.  M.  for 
and  on  behalf  of  the  defendants,  and,  that  said  A. 
M-  acted  as  agent  for  the  defendants,  &c.  A  motion 
was  granted  to  strike  out  from  the  complaint  all  that 
related  to  the  agency,  the  court  holding  that  the  act 
of  the  agent  was  to  be  pleaded  as  the  act  of  his  prin- 
cipal, that  being  its  legal  effect.  In  other  words,  that 
the  party  in  such  case  not  only  mighty  but  miist, 
plead  the  legal  cpnclusion  or  efibct  of  the  facts,  in- 
stead of  the  facts  themselves,  even  if  he  desired  to 
verify  the  pleading.  This  was  applying  a  more 
technical  rule  to  pleadings  under  the  Code  than  had 
previously,  or  it  is  believed,  has  since  been  done.  It 
is,  however,  difficult  to  see  how  this  case  can  be  sus- 
tained,(4)  or  in  what  manner  such  a  rule  can  be 
made  applicable  to  pleadings  under  the  Code.  Even 


(1)  2  Saund.  97,  4  Mad.  150. 

(2)  1  Salk.  8;  Steph.  PI.  890;  1  Chit.  PI.  804,  806. 

(3)  1  Code  R.  168. 

(4)  The  case  is  said  to  hare  been  reversed  at  the  G6aeral  Term. 
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under  the  old  system  it  was  not  in  all  cases  rigorous- 
ly applied.  This  form  of  pleading  was  rather  option- 
al than  compulsory.  "  The  party,"  says  Mr.  Chitty, 
*'i8  Hot  compelled  to  follow. the  precise  form  of  words 
in  which  the  contract  was  rfitade ;  it  suffices^  if  he 
state  its  true  legal  effect  and  operation."(l)  Thus, 
though  a  written  contract  or  deed  should  be  pleaded, 
not  according  to  its  terms,  but  its  legrtl  effect  or 
operation,(2)  yet,  if  the  party  chose,  it  might  be 
pleaded  in  hac  verba^  and  where  the  meaning  was 
doubtful,  it  was  advisable  to.  do  so  in  order  that  the 
court  might  construe  it.(8)  The  rule  alluded  to,  it 
has  been  well  said,  is  a  very  good  rule  as  a  rule  of 
brevity,  but  a  very  bad  one  as  a  rule  of  certainty. 
"It  is  reiftlly  a  rule  of  uncertainty,  since  it  continu- 
ally  introduces  the  discussion  of  the  question,  t^Acf 
is  the  legal  efed  of  such  things  ?"(4)  Thus  in  the  case 
alluded  to  above(5)'  it  was  siaid  that  on  a  sale  and 
delivery  of  goods,  even  when  therd  was  ho\ express 
premise  to  pay  for  them,  a  promise  was  always  pleiaded, 
thait  being  the  ^foundation  of  the  action,  and  the  legai 
effect  of  the  fact  of  the  sale ;  and  th*  sale  and  deliv- 
^ry  were  pleaded  merely  as  the  consideration  of  the 
promise.  But  in  the  case  of  Olenny  vs.  Hitching8,(6) 
on  the  other  hand,  it  was  said  that  the  promise  was 
an  inference  or  conclusion  of  law  from  the  facts 
showing  a  sale  and  delivery  of  goods,  and  that  it  was 
neither  material  nor  proper  to  set  forth  such  a  prom- 


CD  1  Chit.  PI.  804;  see  also  4  Wend.  549,  9  id.  186;  8  Cow.  86;  10  Mtss 
R.  280,  820. 

(2)  2  Hill,  274^  8  Cow.  86,  2  Wend.  479. 

(3)  6  Hill,  476. 

(4)  Evans  on  PI.  188.  (6)  DoUner  v».  GibaoK: 
(6)  4  How.  Pr.  R.  98. 
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ise  in  the  complaint.  And  the  rule  is  well  settled, 
even  under  the  Code,  that  conclusions  of  law  cannot 
be  stated,  but  the  facts  from  which  such  conclusions 
are  derived.  The  difficulty  in  the  application  of  both 
rules  seems  to  be  in  discriminating  between  what 
are  strictly  conclusions  of  law  ^  which  cannot  be  stated, 
and  what  the  legal  effects  of  the  facts  which,  it  is  said, 
may  be  stated,  instead  of  thelacts  themselves.(l) 

Perhaps  it  may  be  more  accurate  to  say,  that  the 
confusion  has  arisen  from  failing  properly  to  discrim- 
inate between  what  are /acf^,  which  the  Code  requires 
to  be  set  forth  in  the  pleadings,  and  what  are  legal 
conclusions,  which  cannot  be  set  forth.  And  upon  this 
subject  it  must  be  confessed  it  is  utterly  impossi- 
ble to  draw  any  positive  and  certain  line  of  distinc- 
tion. The  difficulty  in  which  the  subject  is  in- 
volved is  noticed  in  the  very  ingeniously  reasoned 
opinion  of  Mr.  Justice  Selden,  in  Dow  vs.  Hotch- 
kiss,(2)  from  which  I  extract  the  following :  ^^Facts 
are  to  be  stated ;  but  what  are  facts  ?  Are  they  pure 
matters  of  fact,  unmixed  with  any  element  of  law  ? 
No  declaration  or  complaint  was  ever  so  drawn.  If 
a  plaintiff  states  his  title  to,  or  ownership  of,  proper- 
ty, in  the  usual  form,  is  this,  the  statement  of  a  pure 
fb^ct  7  Clearly  not.  It  comes  much  nearer  being  the 
statement  of  a  mere  matter  of  law,  that  is,  of  a  legal 


(2)  Strictly  and  logtcally  speaking  there  Is  no  difference  between  them  t 
for  the  legal  effect  of  the  fact  is  neither  more  nor  less,  than  the  eoneluiion  or 
judgment  which  the  law  wonld  pronounce  npon  the  facts;  though  as  a  rule 
of  pleading,  it  has  been  thought,  they  are  not  identical.  There  may  be  cases 
therefbrei  under  the  Code,  in  which  the  legal  effect  or  operation  of  a  contract 
may  be  stated  instead  of  the  .precise  w^rds  in  which  it  was  made. 

(DlOLeg.Obd.  SOI. 
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right  depending  upon  facts  not  stated.  Again,  the 
common  averment  that  the  defendant  executed  or 
entered  into  a  contract,  is  liable  to  the  same  criticism ; 
or  even  that  he  signed,  sealed,  and  delivered  it;  The 
delivery  may  have  been  actual,  or  it  may  have  been 
constructive,  merely.  What  amounts  to  a  delivery 
is  a  question  of  law.  It  is  obvious,  therefore,  that 
some  latitude  of  interpretation  is  to  be  given  to  the 
term  facts^  when  used  in  a  rule  of  pleading.  It  must 
of  necessity  embrace  a  class  of  mixed  facts  into  which 
more  or  less  of  legal  inference  is  admitted.  A  contrary 
construction  would  tend  to  intolerable  prolixity.  To 
determine  precisely  how  great  an  infusion  of  law  will 
be  allowed  to  enter  into  the  composition  of  a  pleadable 
fact,  precedent  and  analogy  are  our  only  guides.'' 
And  the  conclusion  at  which  he  arrives,  is  this,  that 
^*  if  we  would  have  any  light  by  which  to  direct  our 
course,  we  must  adhere  to  established  rules,  and 
must  conclude  that  the  word  facts,  as  used  in  section 
142  of  the  Code,  means  precisely  what  the  term  has 
always  meant  when  applied  to  the  subject  of  legal 

pleading.'' 

Though  there  is  much  force  and  propriety  in  these 
views,  yet  they  do  not  entirely  solve  the  difficulty, 
or  fully  answer  the  question  now  under  consideration 
which  is  this,  whether  the  rule  that  facts  must  be  set 
forth  according  to  their  legal  efiect  is  applicable  un- 
der the  Code.  Admit  it  to  be  true  that  in  the  class 
of  cases  cited  in  the  opinion  referred  to,  the  plaintiff 
may  allege  in  his  complaint  a  delivery,  and  prove 
facts,  going  to  show  a  mere  constructive,  or  legal 
delivery ;  that  he  may  allege  the  signing  and  execu- 
tion of  a  deed  and  prove  facts  establishing  such  sign* 
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ing  or  executioD  as  a  mere  conclusion  of  law;  that 
he  'may  allege  an  actual ^  and  prove  a  mere  implied 
promise*;  the  question  recurs  whether  this  must  be 
done,  or  whether  it  should  properly  be  done,  under 
the  Code.  Upon  this  point  I  think  the  cases  decided 
since  the  Code  fully  justify  the  conclusion,  that  the 
rule  that  facts  must  be  set  forth  according  to  their 
legal  effect,  is  not  properly  applicable  under  the 
Code,  or  at  least  will  not  be  more  strictly  enforced 
than  under  the  old  system,  and  therefore  the  pleader 
will,  in  all  cases  of  doubt,  be  at  liberty  to  state  ^^tht 
facts  constituting  the  cause  of  action,"  instiead  of  un*- 
dertakiing  to  give  tlieir  legal  effect,  and  as  in  the  caM 
of  pleadizig  a.  written  instrument,  leave  it  to  the 
Court  to  construe  them.  .    -    \.    \ 

.  I  ain  the  more  eofafirmed  in  this  view  by  the 
authority  of  several  well  considered  cases  which  it 
may  be  proper  briefly  to  notice  in  this  place.  In  the 
first  of  these  cases  whicb  I  shall  notice.  Manning  vs. 
Whitbeck,(l)  the  pleadings,  as  stated  in  the  opinion 
of  the  court,  were  as  follows : 

The  plaintiffs,  in  their  complaint,  which  waa  veri* 
fied,  alleged  thatthey  were  the  owners  of  a  quantity 
of  merchandize,  describing  the  articles  particularly, 
and  the  value.  That  the  defendants  illegally  and 
unjustly  detained  this  property  from,  aiid  refused  to 
restore  it  to,  the  plaintiffs;  and  that  the  plaintiffs, 
therefore,  demand  a  judgment  of  delivery  and  costs. 
The  defendants  alleged  that  the  oomplaint  was. not 
true^  but  on  the  contrary,  that  the  goods  were  some 

(1)  I  do  not  fipd  tbis^aae  officiaUy  reported.    The  able  and  conclusire 
opinion  delivered  in  tbe  case  may  be  found'in  l^o.  1,  *'  Law  R6forni  Tracts,'' 
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time  before  sold  oxtd  deliyered  to  one  of  the  defend- 
ants, and  that  after  he  had  disposed  of  a  portion  of 
them,  the  residue  were  lawfully  taken  on  an  execu- 
tion again&t  him  by  the  other  defendant,  as  sheriff, 
&c.  It  seems  in  this  case  to  have  been  conceded 
that  the  plaintiffs,  in  swearing  to  their  ownership  of 
these  goods,  and  to  the  alleged  wrongful  detention 
by  the  defendants,  were  merely  dealing  in  conclu- 
sions of  law.  They  relied,  it  seems,  on  the  fact  that 
although  it  was  true  that  the  goods  were  sold  and 
delivered,  yet  the  plaintiffs  were  deceived  by  false 
and  fraudulent  representations,  constituting  a  ground 
in  law  to  annul  the  sale.  This  was  carrying  out  to 
the  letter  the  doctrine  that  facts  must  be  pleaded 
according  to  their  legal  efftct. 

Justice  Roosevelt,  wha  delivered  the  opinion  in 
the  case,  very  pointedly  repudiates  the  doctrine  that 
facts  must  be  set  forth  according  to  their  legal  effect, 
and  with  great  clearness  and  force  gives  his  reasons. 
He  says :  "  In  the  first  place,  then,  we  are  to  inquire 
what,  in  this  law,(l)  or  in  common  acceptation,  is 
understood  by  the  term  facts.  It  certainly  excludes 
all  the  ancient  fictions,  in  which  the  black-lettered 
law  and  the  black-lettered  lawyers  at  one  time  so 
much  delighted.  Fact  is  the  opposite  of  fiction. 
Requiring  the  one  is  rejecting  the  other.  Besides, 
the  statement  of  these  facts  and  matters  was  to  be 
sworn  to;  a  condition  only  to  be  complied  with  on 
the  supposition  of  truth.  The  people  generally,  and 
especially  those  who  had  been  in  the  habit  of  serving 
on  jurieSi  and»  I  may  add,  a  large  portion  of  the  pro- 


CD  ScGt:o&s  142,  U9,  Code. 
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fession  itself,  had  become  disgusted  with  the  old  sys- 
tem of  legal  falsehoods ;  and  the  Code,  in  the  par- 
ticular in  question,  was  but  the  expression  of  an  al- 
most universal  public  sentiment.  Not  satisfied  with 
directing  the  written  pleadings  of  the  parties  to  be 
plain  and  concise,  in  other  words  stripping  them  of 
their  prolixity  and  obscurity,  it  enacted  that  they 
should  be  true.  Of  what  avail,  however,  is  this  pro- 
vision, if  parties  are  to  be  allowed^  and  not  only  al- 
lowed, but  required^  while  discarding  open,  admitted, 
fictions,  to  deal  in  the  far  more  dangerous  practice 
of  making  oath  to  legal  conclusions  ?"  The  conclu- 
sions arrived  at  by  the  learned  judge,  and  his  deci- 
sion on  the  motion,  which  was  by  the  plaintiffs  to 
strike  out  as  irrelevant  these  matters  of  fact,  "which 
must  form  the  real  issue,"  alleged  in  the  answer,  are 
as  follows;  "  I  conclude  then,  that  the  plaintiffs,  in- 
stead of  striking  out  the  matters  of  fact  set  up  by 
the  defendants,  should  themseves  have  fully  stated 
the  whole  case  in  their  complaint;  and  that  not 
having  done  so,  they  must  bring  forward  the  alleged 
fraudulent  representations,  if  such  be  in  truth  the 
foundation  of  their  claim,  in  the  form  of  a  reply  to 
the  new  matter  stated  in  the  defendants'  answer." 

These  views  are  sustained  by  what  was  said  by 
Justice  Bronson,  in  the  case  of  Eno  vs.  Woodworth, 
in  the  court  of  Appeals.(l)  In  that  case  it  was  held 
that  money  paid  under  a  contract  to  convey  land, 
void  for  want  of  mutuality,  could  be  recovered  back 
in  an  action  for  money  had  and  received.  In  re- 
spect to  the  form  of  the  pleading  in  such  an  action 
Justice  Bronson  says : 

(1)  4  Coma.  247. 
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*'  It  is  true  that  the  pleader  has  stated  the  written 
agreement  and  all  the  facts  necessary  to  show  a  right 
to  recover  upon  it  if  it  is  valid.  But  it  is  also  true 
that  the  same  facts  established  a  right  to  recover 
back  the  money,  if  the  agreement  is  void.  This  is 
an  action  under  the  Code,  and  the  whole  case  is  set 
forth  in  the  complaint.  Upon  the  case  as  it  is  stated 
in  the  complaint,  and  has  been  found  by  the  jury, 
the  plaintiff  is  entitled  to  recover,  whether  the  writ- 
ten contract  is  good  or  bad ;  and  the  defendant  can- 
not defeat  the  action  by  giving  it  a  name,  or  because 
the  pleadings  do  not  conform  to  the  old  precedents. 
//  is  questionable  whether  it  would  be  good  pleading  un- 
der the  Code  to  follow  the  old  form,  and  say^  that  the 
defendant  was  indebted  to  the  plaintiff  in  a  certain  sum, 
for  so  much  money  had  and  received  by  the  defendant 
for  the  plaintiff^ s  use.  The  more  proper  tourse  would 
seem  to  be  thai  which  the  plaintiff  has  adopted,  of  stat- 
ing the  facts  which  show  that  the  defendant  has  received 
money  which  belongs  to  the  plaintiff J^ 

In  a  case  in  the  New  York  Superior  Court,(l) 
Justice  Duer  says  :  "  Every  fact  which  the  plaintiff 
most  prove  to  enable  him  to  maintain  his  suit,  and 
which  the  defendant  has  a  right  to  controvert  in  his 
answer,  must  be  distinctly  averred ;  and  every  such 
averment  must  be  understood  as  meaning  what  it  says, 
and  consequently  is  one  to  be  sustained  by  evidence 
which  corresponds  with  its  meaning.*' 

And  again,  the  same  Court  by  the  same  learned 
Judge,  in  the  case  of  Mann  vs.  Morewood.(2)     "  To 


(1)  Garvey  vs.  Fowler,  4  Sand.  667. 

(2)  6  Saad.  568. 
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draw  the  proper  conclusions  from  the  facts  which  are 
relied  on  as  constituting  a  cause  of  action,  or  a  valid 
defence,  is  the  exclusive  province  and  duty  of  the 
Court,  and  to  enable  the  Court  to  discharge  that  duty, 
the  facts  themselves,  not  the  conclusions  that  are 
supposed  to  flow  from  them,  must  be  stated  in  the 
pleading,  without  prolixity,  but  with  reasonable  ful- 
ness and  certainty."  And  the  question  stated  in  the 
case  of  Eno  vs.  Woodworth,  in  the  Court  of  Ap- 
peals, above  noticed,  namely,  whether  the  old  form 
of  pleading  the  common  counts  was  now  proper  under 
the  Code,  seems  to  be  answered  in  the  negative. 
"There  can  be  no  demurrer  to  a  count  for  money 
had  and  received,  and  if  such  a  complaint  is  good, 
every  pleading  under  the  Code  may  be  so  framed 
as  to  leave  the  adverse  party  in  total  ignorance  of  the 
facts  meant  to  be  proved,  and  yet  be  safe  from  a 
demurrer.  Thus  the  manifest  design  of  the  Code  in 
compelling  parties  to  plead  specially,  by  requiring  the 
facts  to  be  stated,  would  be  completely  frustrated, 
and  a  system  of  pleading  introduced  which,  as  uni- 
versal in  its  application,  would,  be  far  more  obscure 
and  deceptive  than  that  which  has  been  abolished." 
In  this  case  it  was  determined  that  under  a  complaint 
which  claimed  an  indebtedness  arising  from  an  over 
payment  of  money  on  the  settlement  of  an  account, 
it  was  not  competent  to  introduce  evidence  to  show 
that  such  settlement  was  wholly  effected  by  an  order 
given  for  the  delivery  of  stock,  no  money  in  fact 
having  been  paid.  The  argument  of  counsel  was  that 
payment  of  stock  was,  in  judgment  of  law,  a  pay- 
ment in  money,  and  might  be  so  described  in  the 
complaint,  and  that  money  overpaid,  by  mistake  on 
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settlemeBt,  was,  in  judgment  of  law,  money  had  and 
received  by  the  creditor  to  the  use  of  the  debtor, 
and  might  be  recovered  under  a  count  for  money  had 
and  received.  But  the  Court,  as  we  have  seen,  did 
not  sustain  these  positions. 

This  doctrine  has  been  repeatedly  enforced  in  that 
court,  and  may  be  considered  there  as  the  settled 
practice.(l)  Thus  in  the  recent  case  of  Smith  vs. 
Leland,(2)  the  general  term  of  the  court  laid  down 
a  rule  directly  the  reverse  of  that  adopted  in  Dollner 
vs.  Gibson,  holding,  that,  though  the  delivery  of 
goods  sold  to  a  third  person,  for  the  use  of  such  per- 
son, under  an  authority  of  the  purchaser,  is,  in  judg- 
ment of  law,  a  delivery  to  such  purchaser,  yet  it  is 
so,  not  as  a  fact^  but  as  a  conclusion  of  law,  and 
therefore,  in  an  action  against  such  purchaser,  an 
averment  of  delivery  to  him  is  insuflScient ;  but  the 
plaintiff  must  aver  the  facts  which  he  intends  to 
prove,  namely,  the  delivery  of  the  goods  to  the  third 
person,  and  his  authority  to  receive  them.    A  gene- 


(1)  And  also  in  the  N.  Y.  Common  Pleas:  Thus  in  the  case  of  Ives  vs. 
Humphrey,  (1  Smithes  Com.  Plea.  R.196,)  In  an  action  for  trespass  against 
three  defendants,  the  complaint  alleged  that  the  trespass  had  been  committed 
by  two  of  the  defendants  at  the  instigation  and  request  of  the  third,  who,  It 
was  averred,  had  employed  the  other  two  for  that  purpose.  It  was  urged  by 
counsel,  on  the  authority  of  Dollner  vs.  Gibson,  that  the  complaint  should 
have  stated  the  facts  ''  according  to  their  legal  effect,"  that  is,  should  have 
charged  the  alleged  trespuss  as  the  direct  act  of  all  three  of  the  defendants. 
But  this  view  of  the  case  was  not  affirmed  by  the  court.  So  in  the  recent 
case  of  St.  Johrj  vs.  Griffith  in  the  Supreme  Court,  (I  Abbott  Pr.  R.  89.) 
Justice  Rosevelt,  held  distinctly  that  the  act  of  an  agent  could  not,  under 
the  Code,  be  pleaded  as  the  act  of  his  principal,  At  the  same  time  he 
thought  that  though  the  fact  itself  was  required  to  be  stated,  yet  there  was 
no  objection  to  the  plaintiff  stating,  In  addition  to  the  facts,  what  he  considered 
their  legal  effect. 

(2)  2Daer,497. 
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ral  averment  of  delivery  to  the  purchaser,  cannot  be 
supported  by  proof  of  a  delivery  to  a  third  person 
under  an  authority  to  receive  the  goods  sold. 

In  the  case  of  Fairbanks  vs.  Bloomfield,(l)  in  the 
same  court,  a  demurrer  was  sustained  to  a  complaint 
for  a  similar  defect,  namely,  because  it  dealt  not  in 
facts,  but  conclusions  of  law.  The  action  was  for 
damages  for  unlawfully  converting  a  vessel  alleged 
to  be  the  property  of  the  plaintiflFs,  the  title  to  the 
possession  of  which  the  plaintiffs  claimed  under  a 
certain  mortgage  which  was  not  set  forth  in  the  com- 
plaint ;  this  the  court  held  should  have  been  done, 
'  or,  at  least,  that  so  much  of  the  instrument  as  gave 
it  its  character  of  a  mortgage,  should  have  been  set 
forth,  so  as  to  enable  the  court  to  draw  the  legal 
conclusion  from  the  facts  pleaded  that  it  was  such  ah 
instrument  as  vested  in  the  plaintiffs  the  legal  right 
of  possession.  Nor  was  the  complaint  considered  as 
aided  by  the  averment  that  the  defendant,  unlaw- 
fully converted  the  vessel,  the  averment  being  also  a 
mere  conclusion  of  law,  and  not  warranted  by  the 
facts  which  preceded  it.(2) 

So  in  the  case  of  Lienan  vs.  Lincoln,(3)  a  general 
allegation  in  a  complaint  that  the  defendant  had  re- 
ceived money,  or  property,  to  the  use  of  the  plaintiff 
was  held  insufficient  on  demurrer.     Whether  a  per- 


(1)  2  Duer,  349. 

(2)  It  would  seem,  howeyer,  in  this  case,  within  the  decision  in  Hozie  vs. 
Anderson,  (2  Duer,  818),  that  the  complaint  would  have  been  good,  if  in- 
stead of  setting  forth  the  evidence  of  title,  and  drawing  the  conclusion  that 
plaintiff  had  the  right  of  possession,  it  had  contained  a  general  allegation  of 
ownership.  Under  such  an  averment  it  is  held  in  the  case  just  cited  that 
documentary  proof  of  title  is  admissable. 

(8)  2  Duer,  670. 
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son  had  received  money  or  property  to  the  use  of 
another y  is  a  question  of  law  depending  upon  the  facts 
which  are  to  be  litigated,  and  these  facts  must  be 
stated.  So  in  the  case  of  Lawrence  vs.  Wright,(l) 
it  was  held  insufficient  in  an  action  to  recover 
real  estate  to  allege  that  the  plaintiff  became 
seized  by  alawfid  title  to  premises,  which  the  defend- 
ant mdawfidly  withholds.  These  allegations  are  not 
of  facts,  which,  as  constituting  the  cause  of  action, 
the  Code  requires  to  be  set  forth,  but  are  merely 
conclusions  of  law,  which,  unless  they  follow  from 
the  facts  previously  alleged  in  the  complaint,  must 
be  wholly  disregarded.  The  court,  in  this  case,  no- 
tices the  error  which  so  frequently  occurs  in  the 
mistaken  interpretation  of  the  words  "facts  constitu- 
ting a  cause  of  action,''  and  points  out  the  distinction 
between  such  "facts"  and  mere  abstract  propositions 
in  morals  or  law  which  in  a  popular  but  not  a  legal 
sense  may  also  be  called  "facts ;"  and  it  remarked 
"AH  these  errors  in  pleading  will  be  avoided  if  it  is 
constantly  remembered  that  the  facts  which  the 
Code  requires  to  be  set  forth  are  not  true  propositions 
but  physical  factSy  capable,  as  such,  of  being  estab- 
lished by  evidence,  oral  or  documentary,  and  from 
which^  when  so  established,  the  right  to  maintain  the 
action,  or  the  validity  of  a  defence,  is  a  necessary 
conclusion  of  law — a  conclusion  which  the  court  will 
draw,  and  which  it  is  quite  unnecessary  that  the 
pleader  should  state."  These  general  propositions 
and  conclusions  lead  us  to  the  consideration  of  ano- 
ther branch  of  this  subject,  namely : 


(1)  2  Dner,  678. 
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The  Common  Counts.  —  The  rule  of  pleading, 
namely,  that  the  facts  must  be  stated,  and  neither 
the  legal  conclusion,  nor  the  legal  effect  of  the  facts, 
may  now  be  safely  applied  to  all  cases  where  the  ac- 
tion is  for  a  common  debt,  or  money  demand  arising 
on  contract,  and  in  which  heretofore  the  common 
covnts  as  they  are  called,  were  used ;  as. 

For  goods  sold  and  delivered,  or  bargained  and 
sold. 

For  work  and  labor  done. 

For  money  had  and  received  to  the  plaintiflf's  use. 

For  money  paid,  laid  out,  and  expended  for  the 
defendant. 

For  money  lent. 

For  use  and  occupation,  &c. 

The  common  counts  were  founded  on  express  or 
implied  promises  to  pay  money  in  consideration  of  a 
precedent  and  existing  debt.(l)  They  were  of  four 
descriptions.  1st.  The  indebitatus  count.  2d.  The 
quantum  meruit.  3d.  The  quantum  valebant.  4th. 
The  account  stated. 

The  indebitatus  count  stated  generally  that  the  de- 
fendant on  a  day  named  was  indebted  to  the  plaintiff 
in  a  named  sum  of  money  for  goods  sold,  or  labor, 
or  for  money  lent,  paid,  or  had  and  received,  or  for 
some  other  pre-existing  debt  on  simple  contract,  at 
the  defendant's  request^  and  that  being  so  indebted^ 
the  defendant,  in  consideration  thereof,  promised  the 
plaintiff  to  pay,  &c.,  and  then  the  common  breach, 
that  the  defendant,  although  requested,  had  neglect- 
ed and  refused  to  pay,  to  the  plaintiff's  damage,  &c. 

(1)  1  Chit.  PI.  840. 
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The  indebtedness^  accruing  at  the  defendant's  request^ 
the  cause  or  subject  matter  thereof,  and  the  promise 
to  pay,  constituted  tlie  essence  of  the  indebitatus 
count. 

The  quantum  meruit  and  quantum  valebant  counts 
were  in  a  different  form ;  the  first  alleging  a  promise 
on  the  part  of  the  defendant  to  pay  as  much  as  the 
plaintiff  reasonably  deserved  to  have^  and  the  second 
a  like  promise  to  pay  as  much  as  the  thing  was 
reasonably  worth.  The  account  stated,  also  alleged 
a  promise  on  the  part  of  the  defendant,  on  an  ac- 
counting, to  pay  the  balance  found  due.(l) 

These  various  promises,  requests,  &c.,  thus  alleged 
as  the  hasis  of  the  common  counts,  were  scarcely  any 
thing  more  than  mere  legal  fictions.  They  were  al- 
most always  matters  implied  by  law,  not  requiring 
any  express  proof.  In  pleading,  there  was  no  differ- 
ence between  an  express  and  an  implied  promise.(2) 
Both  were  stated  aflSrmatively  and  positively,  and 
the  latter  was  supported  by  proof  of  a  state  of  facts 
from  which  the  law  drew  the  inference  of  a  promise. 
Thus  in  the  case  of  Eno  vs.  Woodworth,  above  cited, 
if  the  plaintiff  desired  to  recover  back  the  money 
paid  by  him,  on  the  failure  of  the  defendant  to  fulfil 
the  written  agreement  entered  into,  he  would,  under 
the  old  system,  have  declared  on  the  indebitatus 
count,  for  money  had  and  received  by  the  defendant 
to  the  plaintiff's  use  at  the  defendant's  request,  alle- 
ging a  promise  to  pay.  And  so  in  the  case  of  Mann 
vs.  Morewood  noticed  above,  he  would  under  a  pre- 


(1)  1  Chit.  PI.  841. 

(2)  1  Chit.  PI.  S40  n. 
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cisely  similar  declaration,  have  been  allowed  to  give 
evidence  of  an  over-payment  in  money,  or  what 
in  judgment  of  law  was  its  Equivalent,  on  the  set- 
tlement of  an  account.  The  defendant,  in  point  of 
fact,  never  requested  him  and  never  made  a  prom- 
ise; and  none  would  have  been  proved  on  the  trial  j 
but  simply  a  state  of  facts,  from  which  a  request 
and  promise  might  be  implied  in  law,  and  which 
entitled  the  plaintiflF  to  recover.  It  is,  in  reality, 
as  much  a  fictitious  mode  of  pleading  as  was  the 
manner  of  stating  a  case  in  trover,  namely,  that  the 
plaintiff  casually  lost  a  chattel,  and  that  the  defend- 
ant found  it ;  the  fact  alleged  was  never  really  to  be 
proved,  but  only  a  state  of  facts  from  which,  as  a 
matter  of  law,  the  losing  and  finding  were  implied. 
This  method  of  pleading  does  not  seem,  within  the 
decisions  last  cited,  adapted  to  the  genius  and  spirit 
of  the  Code,  which  requires  "the  facts"  to  be  stated, 
not  conclusions,  inferences,  matters  implied  in  law, 
or  the  legal  effect  of  facts.  It  was  a  mere  technical 
rule  of  pleading  which  permitted  (but  did  not  abso- 
lutely require)  an  implied  promise  to  be  pleaded  as 
an  express  promise;  and  these  technical  rules  of 
pleading,  as  we  have  seen,  are  abolished  by  the  Code. 
Indeed,  even  under  the  old  system,  the  facts  con- 
stituting the  cause  of  action  might  be  stated ;  that  is 
to  say,  a  special  declaration  might  be  used  in  cases 
where  the  common  counts  were  also  proper  ;(1)  and 
in  many  cases  for  the  sale  of  goods,  for  money  had  and 


(I)  Formerly  these  general  counts  were  not  in  use ;  and  Lord  Holt  is  said 
to  have  remarked ,  that  he  was  a  bold  man  who  first  yentured  on  them*  1 
Chit.  PI.  842. 


BEC.  n.]  STATEMENT  OF  FACTS.  257 

received,. for  work,  labor  and  services,  the  common 
counts  could  not  be  used,  but  the  plaintiff  must  de- 
clare specially  on  the  facts  constituting  his  cause  of 
action.(l.) 

It  is  not,  however,  meant  to  be  here  said  that  a 
cause  of  action  under  the  Code,  set  forth  substantial- 
ly in  the  form  of  the  old  indebitatus  count  would  not 
be  good,  nor  was  this  so  held  in  Enos  vs.  Woodworth. 
All  that  is  meant  is,  that  under  the  Code,  it  is  not 
necessary,  nor  is  it  believed  to  be  proper,  to  allege  in 
a  pleading  an  implied  request,  or  an  implied  prom- 
ise, or  any  other  matter  implied  by  laWy  either  as  the 
foundation  of  the  action  or  as  ancillary  thereto. 
The  facts  raising  the  implication,  and  they  alone, 
sfaottld  be  stated,  because  they  alone  are  to  be  prov- 
ed. The  cases  of  Tucker  vs.  Rushton,(2)  Manning 
vs.  Whitbeck,(3)  Mann  vs.  Morewood,(4)  and  Glen- 
ny  vs.  Hitch ings,(5)  were  undoubtedly  decided  on 
correct  principles.  In  the  latter  case,  it  was  alleged 
merely  that  the  plaintiff  sold  and  delivered  to  the  de- 
fendant certain  goods,  describing  them,  to  the  value 
of  a  certain  sum,  and  claimed  judgment  in  a 
specified  amount.  There  was  neither  a  request  on 
the  part  of  the  plaintiff  nor  a  promise  by  defendant 
alleged ;  and  a  demurrer,  on  the  ground  that  the 
complaint  did  not  allege  a  promise  or  any  legal  liabi- 
lity on  the  part  of  the  defendant,  was  very  properly 
overruled.  In  the  former  case  the  complaint  alleged 
an  indebtedness ;  and  also  that  the  plaintiff  claimed 
a  certain  sum  for  the  uso  and  occupation  of  certain 


(1)  See  1  Cow.  Treat,  pp.  126  to  165.    <2)  2G.  R.  69,  7  L.  O.  861. 
(8)  Law  Reform  Tracts,  18.    (4)  6  Sand.  568.    (6)  4  How.  Fr.  R.  08. 
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rooms  for  a  specified  time  at  a  specified  price,  and 
also  for  articles  furnished  by  plaintiff  for  defendant. 
This  also,  was  held  sufficient. 

The  case  of  Allen  vs.  Patterson,  in  the  court  of 
Appeals,(l)  seems  to  be  upon  the  same  principle. 
The  complaint  in  that  case  stated  that  the  defendant 
is  indebted  to  the  plaintiff  in  a  certain  sum  specified 
for  goods  sold  and  delivered  at  his  request,  on  a  cer- 
tain day  specified,  and  that  such  sum  is  now  due  to 
the  plaintiff  from  the  defendant,  for  which  the  plain- 
tiff demands  judgment.  This  complaint  was  held 
good  on  demurrer,  the  word  "  due,"  it  was  said,  im- 
porting, not  merely  indebtedness,  but  that  the  time 
when  payment  should  have  been  made  had  elapsed. 
The  decision  was  followed  in  a  similar  case,  Beek- 
man  vs  Platner,(2)  in  the  Supreme  court,  at  general 
term. 

I  am  aware  that  it  is  said  by  Mr.  Justice  Ori^pen, 
in  the  late  case  of  Blanchard  vs.  Strait,(3)  that  the 
common  counts  under  the  former  system  of  pleading, 
are  not  sufficiently  definite  and  certain  under  the 
Code,  and  reference  h  made  to  sustain  this  remark, 
to  what  was  said  in  £nos  vs.  Wood  worth,  in  the  court 
of  Appeals,  above  cited.  It  was  further  observed  in 
this  case,  that  "  if  a  question  exists  upon  this  subject 
it  should  be  solved  by  holding  that  it  is  not  only 
proper^  but  absolutely  necessary y  to  show  that  the  de- 
fendant received  money  to  the  plaintiff*B  use,  and 
Buch  statement  should  be  understood  to  mean  what 
is  said.*'  This  view  of  the  question  was  concurred 


(1)  8  Selden'8  Hep.  476.  <2)  16  Barb.  S.  G  R.  550. 

(8)  8  How.  t*r.  R.  88. 
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in  by  Justicb  Cadt  in  the  still  more  recent  case  of 
Wood  vs.  Anthony,  (1)  I  do  not  regard  it,  however, 
as  materially  conflicting  with  the  principles  above 
laid  down,  and  especially  with  th«  decision  in  Mann 
V6«  Morewood,(2)  heretofore  referred  to.  A  common 
count,  such  for  example  as  the  count  for  money  had 
and  received  by  defendant  to  the  use  of  the  plaintiff, 
cannot  be  properly  used  except  in  those  cases  where 
the  form  of  the  couxvt  expresses  the  fact  which  it  is 
intended  to  prove  in  evideince.  As  if  A  remit  money 
to  B,  to  pay  to  C,  and  B  promise  C  to  pay  it  to 
him,  C  may  sue  B  for  so  much  money  had  and 
reeeived,  and  I  think  properly  use  the  common  count 
in  assunxpsit,  as  he  might  have  done  under  the  old 
foipi  of  pleadingB.(3)  But  in  all  t^ose  cases  where 
the  law  implies  a  contract,  that  is  to  say,  where  the 
assumpsit  for  money  had  and  received  to  the  plain- 
tiff's use  is  raised  as  a  question  of  law  from  certaiast 
facts  which  are  to  be  proved  in  evidence^  thenji 
under  the  Code,  these  £iicts  should  be  pleaded,  and 
the  common  count  ought  not  to  be  used  as  it  was 
under  the  old  system.  Asi  for  example,  where  the 
defendant  has  tortiously  taken  the  plaintiff's  goyodsi 
and  aold  them,  and  received  the  proceeds.(4)  So^  also» 
money  extorted  by  duress  of  the  plaintiff's  goods^ 
and  paid  by  the  plaintiff  under  protest.(5)  So,  also> 
in  the  cases  of  !Elnoa  vs.  Woodworth,  Mann  vs.  More* 
wood,  and  Lienan  vs.  Lincoln  since  the  Code,  above 
cited,(6)  though  the  old  common  count  might  have 

(1)  9  How.  Pr.  R.  78.  (2)  Sand.  658. 

(S)  6  Ad.  and  £.  548.  (4>  Ld.  Raym.  1216,  8  Ring*  48. 

(5)  6  Ad.  and  £.  180}  2  Sand.  Fl.  and  £▼.,  pari  2d,  pp.  858,  859. 

(6)  And  see  also  to  the  same  effect  Cushini^am  ts»  FbiUipa  in  tbe  K.  T. 
Oommoa  Fleas,  1  Smith's  Com.  Fl.  R.  416. 
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been  properly  adapted  to  all  such  cases  before  the 
Code,  yet  now  it  is  no  longer  so  adapted,  and  the 
facts  raising  the  implied  assumpsit  must  be  stated. 
And  such  I  understand  to  be  the  purport  of  all  the 
cases.  In  the  case  of  Hall  vs.  Southmayd,(l) 
Justice  Hand  allowed  a  demurrer  to  a  complaint 
containing  the  common  count  for  use  and  occu- 
pation of  lands  and  premises,  upon  the  ground, 
it  would  seem,  that  the  complaint  did  not  state 
a  cause  of  action  even  under  these  counts.  "An 
action  for  use  and  occupation,*'  he  observes,  "is 
founded  upon  contract,  express  or  implied,  and 
lies  only  where  the  relation  of  landlord  and  tenant 
exists,  and  the  complaint,  therefore,  should  show 
that  this  relation  existed,  and  that  the  defendant 
so  held  under  the  plaintiflF."  He  further  considers 
the  question  whether  a  statement  of  the  cause  of 
action  substantially  in  the  form  of  the  common 
count  in  indebitatus  assumpsit  is  now  a  proper  mode 
of  pleading,  but  lays  down  no  positive  rule  on  the 
subject,  apart  from  the  particular  case  under  consi- 
deration. "These  forms,"  he  remarks,  "obtained  sanc- 
tion when  great  attention  was  paid  to  logical  plead- 
ings, and  maintained  their  place  for  a  long  period. 
However  I  have  some  doubt  whether,  under  the  Code, 
the  cause  of  indebtedness  should  not  be  more  directly 
stated  than  in  the  old  forms.    With,  perhaps,  this 


(1)  16  Barb.  S.  C.  R.  88,  see  also  Brown  vs.  Colie,  in  the  New  York  Com- 
mon Pleas  (1  Smith's  Com.  PI.  R.  266),  in  which  it  is  held  that  a  plaintiff 
cannot  complain  generally  for  a  balance  dne  him  for  work  and  labor  on  a 
special  contract;  bnt  that  he  should  set  out  the  provisions  of  the  contract, 
in  form  or  legal  effect,  and  allege  that  he  has  performed  them,  or  if  not  liter- 
ally performed,  state  the  fkcts  which  warrant  a  departure  therefrom. 
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exception,  I  think  it  is  competent  for  the  plaintiff,  in 
a  proper  case^  to  use,  in  substance,  this  mode  of  stating 
his  cause  of  action."  The  same  learned  Judge  in 
the  very  recent  case  of  Stewart  vs.  Travis,  et  al.(l) 
uses  the  following  language.  '*  My  own  impressions, 
however,  have  been  that  the  common  counts,  perhaps, 
with  some  variation,  are  still  good.  A  direct  alle* 
gation  of  the  cause  of  indebtedness,  as  the  loan  of 
money,  sale  of  the  goods,  or  performance  of  the 
work  and  labor,  &c.,  &c.,  may  be  preferable  to  the 
former  recital  of  indebtedness ;  but  certainly  it  must 
be  enough  for  the  plaintiff  to  state  £M2ts  sufficient 
to  create  a  legal  obligation  upon  the  part  of  the  de- 
fendant, and  such  violation  of  that  obligation  as  cre- 
ates a  cause  of  action,  and  I  think  this  statement 
may  be  according  to  the  legal  effect  of  the  facts." 
There  was  nothing  in  the  statute,  he  thought,  com- 
pelling us  ^'to  invent  new  modes  of  expressing  the 
same  legal  proposition." 

These  views  are,  doubtless,  in  the  main  correct. 
The  ''exceptions"  suggested  to  the  general  use  of  the 
common  count  are  not,  however,  attempted  to  be  de- 
fined, nor  is  any  rule  indicated  as  to  what  may  be 
regarded  as  a  ''proper  case"  for  their  use.  If  I  am 
correct  in  the  views  above  expressed,  the  class  of  cases 
which  I  have  noticed  in  which  the  assumpsit,  or  con- 
tract was  implied  in  law,  furnish  the  exceptions  allu- 
ded to,  and  in  which  it  would  not  be  proper  to  use 
the  common  counts. 

It  is  to  be  remarked  further,  in  respect  to  this 
subject,  that,  under  the  old  forms,  an  action  of  a^- 

(1)  10  How.  Pr.  B.,  148. 
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sumpsit  or  of  debt  as  for  so  much  money  had  and  re- 
ceived to  plaintiff's  use,  would  lie  where  defendant, 
not  being  a  mare  servant,  receives  actual  money  which 
belongs  to  plaintiff  and  which  in  equity  or  justice 
ex  aqtio  et  bono^  he  should  not  retain,  and  which  ought 
to  be  paid  to  the  plaintiff.(l)  So  debt,  as  well  as 
assimpsit^  would  lie  to  recover  money  paid  to  the 
use  of  the:  defendant,  and  the  common  count  wafl 
proper  when  money  had  been  paid  at  the  express 
request  of  the  defendant,  and  in  some  cases  oven 
without  such  request.(2)  And  so,  also,  debt,  as  well 
as  assumpsit  for  numey  lent  to  another,  on  his  account, 
at  his  request,  and  the  conuaaon  counts,  in  either 
form  of  action,  might  be  generally  used.(3)  Now  it 
will  be  seen,  by  reference  to  the  forms  of  the  ordi- 
nary counts  in  debt,(4)  that  they  never  set  out  mr 
alleged  a  promise  to  pay.  Thus  for  example,  the 
indebitatus  count  in  debt  was  in  the  simple  form  that 
the  defendant  was  indebted  to  the  plaintiff  in  a 
specified  sum,  stating  generally  the  cause  of  indebt- 
edness, or  subject  matter  of  the  debt,  whether  for 
work,  services,  or  money,  the  sale  of  real  estate,  or 
personal  property,  precisely  the  same  as  in  assump- 
sit, averring  that  by  reason  of  such  indebtedness, 
and  such  sum  of  money  remaining  wholly  unpaid, 
an  action  had  accrued  to  the  plaintiff  to  have  and 
demand  the  said  sum.  The  cause  of  action  was 
stated  to  have  arisen  from  the  sale  and  delivery  of 


(1)  2  T.  R.  870;  8  B.  and  Ad.,  854$  2  Saund.  Pl.  and  Et.  part  2d,  868, 
and  cases  there  cited. 

(2)  See  cases  cited  in  2  Sannd.  PI.  and  £▼.  part  2d  pp.  402  408. 
<3)  Ibid.  898  to  400. 

(4)  See  Precedents  in  Chit.  Fl.  885  to  887. 


SEC.  n.]  STATSITBNT  OF  FACTS.  263 

the  goods,  the  work  and  labor  performed,  &c.,  (1)  and 
the&ie  were  alleged  aB  the  subject  of  the  indebted- 
ness without  any  promise  to  pay.  And  the  same 
form  was  used  in  debt  for  money  lent,  money  paid, 
money  had  and  received,  &c.  The  promise^  however, 
was  requisite  and  essential  in  the  common  counts  in 
an  action  of  assumpsit ^2)  whether  such  promise  was, 
in  point  of  fact,  expressed  or  implied,  and  must  of 
necessity  be  alleged  to  turn  the  action  in  form  from 
an  action  of  debt  into  an  action  of  assumpsit.  Mr. 
Justice  Sbldbn  notices  this  distinction  in  Dows  vs. 
Hotchkiss,(3)  and  very  properly  observes,  "  since, 
then,  all  distinction  between  actions  of  assumpsit 
and  actions  of  debt  are  abolished,  what  necessity 
can  there  be  for  inserting  this  averment  ?  I  can  see 
none  whatever."  The  conclusion  arrived  at  is,  that 
the  old  common  count  in  debt^  and  not  indebitatus 
assumpsity  is  the  proper  form  of  complaint  under  the 
Code ;  and,  it  seems  to  me  t^at^this  conclusion  must 
be  admitted  to  be  ccHrrect  and  logical  in  all  oases 
where  it  is  not  designed  to  prove  on  the  trial  an  «x- 
press  promisey  and  where,  under  the  limitations  above 
given,  the  common  count  may  be  used  as  expressing 
precisely  the  fact  by  the  proof  of  which  it  is  in- 
tended to  sustain  the  demand. 

It  may  further  be  added,  that  in  im  action  of  assump- 
sit, it  was  alwas  necessary  (except  in  the  counts  for 
money  had  and  received)  to  allege  that  the  debt  or 
obligation  was  incurred  at  the  defendants  request.{4) 


<1)  Emery  t».  Fell,  2  Term  R.  2S. 

(2)  See  pr«oed«iiU,  2  Chit.  PI.  pp.  86  to  108. 

(8)  10  Leg.  Oeb.  281,  cited  In  Voophiee'  Code,  p.  144. 

(4)  See  precedents,  2  Chit.  Fi.  p.  86  et  eeq. 
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This  was  not  necessary  in  an  action  of  debt,  though 
it  was  usual  to  state,  as  matter  of  form,  that  the  sum 
in  which  defendant  was  indebted  was  to  be  paid  to 
plaintiff,  ^'  when  he,  the  said  defendant,  should  be 
thereunto  afterwards  requested."(l)  Such  averments 
cannot  be  necessary  under  the  Code,  unless  in  that 
class  of  cases  where  an  actual  demand  and  refusal 
to  pay  before  suit  brought,  is  necessary  to  be  proved 
to  sustain  the  action  in  which  case  they  must  be 
averred  in  the  complaint.  These  conclusions,  I  re- 
gard as  fully  substantiated  by  the  case  of  Allen  vs. 
Patterson,(2)  in  the  court  of  Appeals,  heretofore  ci- 
ted, which  exhibits  a  claim  set  out  substantially  in 
the  old  form  of  a  common  count  in  debt,  for  goods 
sold  and  delivered,  without  averring  either  a  prom- 
ise, or  liability  to  pay  when  requested,  though  con- 
taining an  averment  of  indebtedness j  and  that  such 
sum  was  due.  The  complaint  was  held  suffi- 
cient under  the  Code  on  demurrer.(3) 

The  general  conclusions,  therefore,  arrived  at  on 
this  subject  may  be  summed  up  as  follows :  In  all 
cases  where  the  money  counts  heretofore  might  have 
been  used,  the  plaintiff  may  still  set  forth  his  cause 
of  action  in  this  form,  if  it  expresses  the  fact  neces- 
sary to  be  proved  in  order  to  fix  the  defendant's 
liability ;  as,  for  example,  if  he  has  actually  perform- 
ed work  and  labor  for  the  defendant,  with  his  assent, 
or  has  actually  sold  and  delivered  him  goods  which 


(1)  2  Chit.  PI.  p.  886, 886.  and  note. 

(2)  8  Selden'8  Rep.  476. 

(8)  The  Kew  York  Superior  court,  intbereeent  caseof  Cudlipp  vb.  Whip- 
ple (1  Abbott's  Pr.  R.  106)  declares  the  practice  of  that  court  to  be  in  ac- 
cordance with  this  decision  of  the  court  of  Appeals,  and  that  the  old  indth^ 
<<«<««  count  in  debt  for  goods  sold  is  sufficient. 
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have  come  to  his  hands,  and  have  been  used  by  him ; 
or  has  lent  him  money  which  he  refuses  to  pay,  &c., 
&c.,  leaving  out,  however,  those  legal  fictions  of  a 
request  or  promise,  which  the  law  implies  from  the 
essential  fact  of  the  sale  and  delivery,  the  labor 
done,  or  the  money  lent.     If  the  labor  has  been 
done  or  the  goods  delivered,  at  the  express  request  of 
the  defendant,  it  should  be  so  alleged,  and  proved,  as 
it  will  save  the  necessity  of  alleging  and  proving 
other  facts  tending  to  show  that  the  labor  was  not 
graMiitouSy  or  the  goods  were  not  delivered  without 
the  knowledge  or  assent  of  the  defendant.     So,  too,  if 
there  was  an  express  promise,  it  should  be  properly 
alleged,  and  proved ;  as,  that  the  plaintiff  worked 
one  month  for  the  defendant,  and  the  defendant 
promised  to  pay  him  a  specified  sum,  or  that  the 
plaintiff  paid  or  expended  certain  money  for  neces- 
saries, on  account  of  the  defendant  and  the  defend- 
ant promised  to  repay  him,  &c.     In  such  cases  the 
promise  is  the  **fact  constituting  the  cause  of  action" 
which  is  to  be  proved  in  evidence,  and  the  labor  or 
money  expended,  the  consideration  to  support  it. 
Where  there  is  an  express  promise  to  pay,  the  prom- 
ise itself,  having  a  sufficient  consideration  to  sup- 
port it,  is  the  ground  of  the  action,  and  the  plain- 
tiff need  set  forth  no  other  facts  to  sustain  his  ac- 
tion ;  but  in  the  absence  of  an  express  promise,  every 
fact  necessary  to  fix  the  liability  of  the  defendant, 
and  to  show  him  under  a  legal  obligation  to  pay  the 
demand,  should  be  stated  in  the  complaint.    Such 
at  least  appears  to  me  to  be  the  rule  indicated  by 
the  Code,  and  coming  within  the  spirit  of  the  de- 
cisions made  under  it  which  have  been  joited»   . 
34 
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A^  dcoount  may  be  stated  generally,  and  it  ia  not 
necessary  to  set  forth  the  items  thereof  in  detail. 
The  Code,  however,  makes  provision  for  either  par- 
ty to  obtain  a  copy  of  the  account  of  his  adversary. (1) 
The  plaintiff's  statement  will  be  sufficient  if  he 
specifics  the  general  nature  of  the  account,  as  that 
the  defendant  is  indebted  to  him  in  a  specified  sum 
for  labor  and  services  performed  for  the  defendant, 
and  a  further  sum  for  goods  sold  ftnd  delivered,  and 
a  certain  other  sum  for  tb^  use  and  occupation  of 
certain  premises^  amounting  in  the  aggregate  to  so 
much,  for  which  he  claims  judgment.(2)  It  \rould 
be  safe  also  to  apply  the  rule  that  the  varioua  por- 
tions of  the,  account,  and  indeed  the  whole  of  it  19 
the  a^regate,  should  be  90  described  in  the  com- 
plaint as  to  b^  capable  of  being  distinguished  from 
any  other  demand  of  like  nature,  so  that  in  a  recov- 
ery thereon  though  by  default,  and  without  other 
proof  than  the  oath  of  the  plaintiff  to  the  complaint, 
the  record  of  the  judgment  and  roll,  nuiy  show 
enough  to  constitute  a  bar  to  any  other  suit  to  en- 
force the  same  demand.(3) 

When  the  contract  is  in  writing  it  was  unnecessary, 
imder  the  old  practice,  to  state  that  circumstance  in 
the  complaint.  Nor  ^yen,  if  the  action  were  upon  a 
promise  within  tjhe  statute  of  frauds  was  it  neces^^ 
sary  to  aver  the  contract  to  be  in  writing.(4)  A  com- 
plaint averring  a  promise  by  parol  will  be  supported 
by  a  promise  in  writing.(5)    This  was  held  \mA,^t 

(1)  Am.  Q^  £.  leSw 

(2)  Beekiqian  ▼«.  Platner,  15  Bar1;>.  150;  Tucfcer  vs.  Kusbton,  20.  R.  59| 
L.  O.  815.  (8)  See  this  subject  discassed,  ante. 

(4)  16  Joltt.  4m  «JUU,  S8.  (4)  16  J^  176. 
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the  Code,  even  as  applicable  to  a  pleading  on  the 
part  of  the  defendant.(l)  But  the  rule  has  also 
been  held,  it  would  seem  with  good  reason,  other*- 
wise  under  the  Code  in  an  action  founded  on  an 
agreement  which  would  be  void  under  the  statute  of 
frauds  unless  in  writing  ;(2)  and  also  in  an  action 
brought  upon  a  collateral  uildertaking  for  the  debt 
6f  another.(8)  In  cases  of  this  kind  the  law  makes  it 
an  essential  fact  that  the  party  sought  to  be  charged 
should  have  obligated  himself  in  writings  and  the 
making  and  existence  of  such  writing,  is  thei^efore  one 
of  the  facts  which  constitute  the  cause  of  action, 
which  it  is  held  necessary  to  allege  in  the  complaint 
to  protect  it  from  a  demurrer.  Whether  this  doc- 
trine shall  be  hereafter  sanctioned  or  not,  it  certainly 
seems  to  be  correct  in  principle,  and  is  at  all  events 
the  safest  in  practice. 

Allegation  of  a  new  promise. — In  an  action  on  a 
promise  supported  by  the  consideration  of  a  mere 
moral  obligation,  as  the  promise  to  pay  a  debt  from 
which  the  defendant  is  exonerated  by  a  bankrupt 
or  insolvent  discharge,  the  new  promise  must  be  set 
up  as  the  substantial  cause  of  action,  and  the  old 
debt  discharged  under  the  act,  should  be  alleged  as 
thd  consideration  to  support  it.(4) 

It  has  been  held  in  several  instances  in  this  state, 
that  in  the  case  of  a  new  promise  to  pay  a  debt  barred 
by  the  statute  of  limitations,  the  new  promise  does 
not  create  a  new  liability^  but  merely  removes  the 


(1)  Dewey  ▼■.  Hoag,  16  Barb.  866;  Hilllard  vs.  Anstin,  17  Barb.  141. 

(2)  Tharman  rs.  Stevena,  2  Doer,  609. 
(8)  LeRoy  ya.  Sbaw,  2  Dner,  626. 

(4)  14  John.  US;  1  HiU,  686;  4  Barb.  S.  0.  B.  1741 
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presumption  of  payment,  and  restores  the  remedy 
which  the   statute  has   barred.(l)     The  old  debt, 
therefore,  and  not  the  new  promise,  was  set  forth  as 
the  cause  of  action.     This  distinction,  however,  was 
subsequently  fully  considered  in  the  Court  of  Appeals, 
in  Van  Keuren  vs.  Parm3lee,(2)  and  declared  to  be 
without  foundation.    In  a  debt  barred  by  the  statute 
of  limitations,  as  in  the  case  of  the  contract  of  an 
infant,  or  a  debt  barred  by  an  insolvent's  discharge, 
the  new  promise  is  in  the  nature  of  a  new  contract, 
creating  a  new  liability,  and  is  the  substantial  cause 
of  action.    Hence  in  a  complaint  on  a  contract  bar- 
red by  the  statute,  the  old  demand  accruing  more 
than  six  years  prior  to  the  time  of  commencing  the 
action,  may  be  set  up  as  the  consideration  of  the  new 
contract,  but  the  new  promise  should  be  alleged  as  the 
cause  of  action.   And  if  it  be  a  demand  barred  by  the 
statute  since  the  Code,  the  new  promise  should  be 
alleged  to  have  been  in  writing,  or  facts  averred  to 
show  some  payment  of  principal  or  interest,  other- 
wise the  acknowledgment  or  promise  is  unavail- 
ing.(3)    The  rule  of  pleading,  it  is  conceived,  is 
changed,  and  if  it  distinctly  appear  on  the  face  of  the 
complaint  that  the  plaintiff's  claim  is  barred  by  the 
statute,  or  is  discharged,  or  that  the  defendant  at  the 
time .  of  the   contract  was  an  infant,  and  no  new 
promise  or  iis  equivalent  be  alleged,  or  the  case  not 
brought  within  any  of  the  exceptions  of  the  statute, 
the  complaint  will  be  defective,  as  showing  upon 
its  face  a  state  of  facts  constituting  no  cause   of 


(1)  6  Wend.  267*,  9  Id.  298;  4  Barb.  S.  G.  R.  168;  6  Id.  588. 

(2)  2  Coma.  628. 

(8)  Am.  Code.  §l}Oi  2  Doer,  009;  Id.  627. 
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action,  and  in  analogy  with  the  old  practice  in  chan- 
cery the  defendant  may  demur.(l)  This  was  so 
held  under  the  Code  in  the  case  of  Genet  vs.  Tall- 
inadge.(2)  But  if  the  plaintiff,  in  the  first  instance, 
complain  on  the  old  demand,  without  showing  it 
harred  by  the  statute,  the  defence,  as  under  the  old 
practice,  must  be  set  up  in  the  answer  and  can  be 
taken  in  no  other  way,  and  unless  so  set  up  is 
waived.(3)  I  have  here  assumed  that  section  74  of 
the  amended  Code  applies  only  to  cases  where  the 
complaint  shows  on  its  face  a  demand  not  barred  by 
the  8tatute.(4) 

In  indicating  generally  the  rules  of  pleading  pre- 
scribed by  the  Code,  it  will  not  be  necessary,  nor 
would  it  be  practicable,  within  the  limits  of  this 
work,  to  enter  into  a  full  and  particular  discussion 
of  the  former  requisites  and  qualities  of  pleading. 
The  object  of  the  present  chapter  is  mainly  to  in- 
quire what  changes  the  Code  has  introduced  into  the 
former  mode  of  stating  the  facts  which  constitute 
the  plaintiff's  cause  of  action. 

Having  considered  the  subject  generally,  with 
reference  to  the  statement  of  necessary  facts. in  an 
action  on  contract,  I  shall,  without  dwelling  further 
on  these  matters,  proceed  to  consider  the  mode  of 
stating  facts  in  other  actions,  first  briefly  noticing 
one  or  two  particular  provisions  which  the  Code  has 
made  on  the  subject  of  pleading.     And  first : 


(1)  24  Wend.  587;  7  Paige  878;  8  Barb.  Ch.  R.  477:  See  poft,  chap. 
Tii,  sec.  2. 

(2)  1  G.  R.,  N.  S.  846. 
(8)  Am.  Code,  §  74. 

(4)  See  Post,  chap,  yii;  section  2. 
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Private  Statute. — A  change  is  made  by  the  Code  iti 
the  manner  of  pleading  a  private  statute.  The  court 
did  not  take  official  notice  of  a  private  statute  at 
common  law^(l)  and  therefore^  when  a  party  had 
occasion  to  rely  on  an  act  of  this  description  he 
must  set  forth  such  parts  of  it  as  were  material.(2) 

By  the  Code  however: 

"  In  pleading  a  private  statute,  or  a  right  derived  iliei'efrbm, 
it  shall  be  sufficient  to  refer  to  such  stMute  by  its  title  and  the 
day  of  its  passage,  and  the  court  shali  thereupon  take  judicial 
notice  thereof.' ^(3) 

It  is  sufficient  in  a  pleading  to  aver  generally,  thai 
a  contract  sought  to  be  enforced,  is  in  violation  of 
some  municipal  ordinance,  or  enactment  founded  up* 
on  a  statute.  It  is  not  necessary  to  plead  the  statute 
8pecially.(4.)  In  declaring  now  for  offences  against 
a  penal  statute,  such  as  the  excise  laws,  gaming,  &o., 
the  Code,  it  is  said,  has  abrogated  the  statute  which 
authorized  a  declaration  to  allege  the  words  of,  and 
refer  to,  the  statute.  The  plaintiff  must  now,  as 
previous  to  the  Revised  Statutes,  state  the  special 
matter  upon  which  the  action  arise8.(5) 

Judgment. -^In  pleading  the  judgtnent  of  an  inferioi^ 
court  of  limited  or  special  jurisdiction,  the  law  in 
this  state,  down  to  the  time  of  the  passage  of  the 
Code,  was,  that  a  general  averment  of  jurisdiction 
was  not  sufficieiit,  but  the  specific  facts  conferring 
the  jurisdiction  must  be  stated.(6)    The  Code  has 


(1)  1  Bl.  Com.  86.  (2)  Stejili.  FI.  847. 

(8)  §  168  Am.  Code.  (4)  Beman  tb.  Tugnot,  5  Saad.  168. 

(6)  Morehoase  et  al.  vs.  Crilly,  8  How.  481. 

(6)  Fnrnesfl  vs.  Boby,  et  al.  8  Gomi.  198;  Barnes  rs.  Harris,  &  Batb; 
6.  G.  B.  608. 
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made  a  change  in  this  respect  similar  to  that  made 
in  the  manner  of  pleading  the  performance  of  a  con* 
diti(»:t  precedent.  The  jodgment  or  determination 
of  such  court  may  now  be  generally  stated  ^'to  have 
he  en  duly  given  or  made/'  and  if  the  allegation  be 
eontraverUd  the  party  pleading  (as  on  the  perform-* 
ance  of  conditions  precedent,)  is  bound  to  establish 
on  the  trial  the  facts  conferring  juri8diction.(l)  If 
qot  controverted,  of  course  the  jurisdiction  is  estah* 
lished  for  the  purposes  of  the  trial  without  proof. 

In  cases  of  libel  and  slander^  the  Code  has  also  aU 
tered  the  rule  of  pleading  in  this  class  of  cases.  It 
is  not  now  necessary  to  i^Uege  \n  the  complaint  any 
extrinsic^  fact  for  the  purpose  of  showing  th€>applica« 
tioiU  to  the  plaintiff  of  the  de&matory  matter  oat  of 
which  the  cawe  of  action  arose ;  but  it  ia  suiBcient 
to  state  generally  that  the  same  was  published  or 
spoken  concerning  the  plaintiff,  and  if  such  allega* 
tiion  be  controverted,  the  plaintiff  shall  be  hound  to 
establish  on  the  trial  that  it  was  so  published  or  spo« 
ken  (2)  This  does  not,  however,  render  it  unneces- 
sary to  aver  in  the  complaint  the  meaning  of  the 
isrords  themselyef.  when  such  mefiming  becomes  es- 
sential tp  the  cauee  of  action.(3)  As  whei!e,  for  e:^-* 
am<plo,  the  words  standing  alone  d^  n,Q4^  as  a  mattev 
of  l%w,  impute  a  criminal  o£G$nce,  there  should  be 
an  averment  showing  that  the  worda  were  used  in  a 
sense  intending  to  impute  auch  an  ojQG^ncQ.  Su<^ 
averments  are  necessary  to  sustain  the  action  wher.e 


(1)  Am.  Code,  §  161. 

(2)  Am.  Code,  H64}  see  16  Wend  9;  8  Com.  177. 

C8)  Pike  Y8.  Wormer,  5  How.  Fr.  B.  171,  and  lee  a]ao  Fry  tb.  BemiftU, 
I  Sand.  54. 
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words  are  ambiguous  or  uncertain  in  their  mean- 
ing.(l)  And  when  words  are  spoken  in  a  foreign 
language  it  must  be  averred  that  the  hearers  under- 
stood such  language.(2)  The  Code,  it  seems,  has 
changed  the  common  law  rule  of  pleading  in  actions 
of  slander  in  but  one  particular ;  that  is,  although  it 
may  be  uncertain  to  whom  the  words  were  intended 
to  apply,  it  is  no  longer  necessary  to  insert  in  the 
complaint  any  averments  showing  they  were  intend- 
ed to  apply  to  the  plainti£f ;  in  other  respects  the 
rules  formerly  prevailing  remain  unchanged.(3) 

In  the  case  of  Fry  vs.  Bennett,(4)  the  sufficiency 
of  a  complaint  in  a  case  of  libel  was  considered  with 
reference  to  the  change  effected  by  section  164  of  the 
Code,  and  the  above  decision  in  Pike  vs.  Van  Wor- 
mer  concurred  in.  It  was  said  by  the  court,  that 
where  the  meaning  of  the  words  is  so  ambiguous 
that  extrinsic  facts  are  necessary  to  be  proved  to 
show  them  to  be  actionable  at  all,  the  necessity  of 
stating  those  facts  by  an  explicit  averment  is  pre- 
cisely the  same  as  it  has  always  been,  and  that  this 
section  of  the  Code  does  not  apply  to  such  a  case. 
Such  facts  must  be  proved  in  order  to  entitle  tiie 
plaintiff  to  recover,(5)  and  are  material  and  issuable 
in  their  nature.  But  these  allegations  only  are  to  be 
deemed  material  in  the  sense  of  the  Code  which  the 
plaintiff  must  prove^  in  order  to  maintain  his  action. 
Hence  it  was  said,  in  the  same  case,  that  matters 
which  relate  to  the  motives  and  intent  of  the  de- 


(1)  6  How.  Pr.  R.  99;  2  Cow.  821;  4  Wend.  820. 

(2)  8  Wend.  894.  (3)  6  How.  Pr  R.  1 ;  6  Id.  99. 

(4)  1.  0.  R.,  N.  S.,  288;  6  Sand.  64. 

(5)  Kinn«7  yn.  Nash,  6  Conu.  177. 
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fendant  in  publishing  the  libel,  were  not  necessary 
to  be  inserted  in  the  complaint,  because  not  neces- 
sary to  be  proved  to  entitle  the  plaintiff  to  recover; 
and  although  such  allegations  might  not  be  liable  to 
rejection  as  irrelevant,  yeft  they  might  be  justly 
treated  as  redundant  and  superfluous.  A  mere  in- 
nuendo cannot  be  traversed ;  such  a  traverse  raises 
no  material  issue.  But  matter  of  inducement  when 
necessary  to  be  proved  may  be  traversed  by  the 
answer,  and  such  traverse  will  raise  a  material  issue. 
It  is  also  said  in  the  note  to  this  case,  that  malice 
is  the  gist  of  the  action  for  libel ;  and  prior  to  the 
Code,  the  declaration  had  to  allege  malice,  either 
directly  or  by  some  equivalent  averment ;  in  which 
case  the  defendant's  plea  of  not  guilty  put  the  malice 
in  issue.  It  is  said,  however,  in  a  late  case,(I)  since 
the  Code,  that  it  is  not  necessary  to  aver  express 
malice  or  want  of  probable  cause  in  a  complaint  for 
libel.  The  point  relates  rather  to  the  onits  and  mea- 
sure of  proof  than  the  form  of  the  pleadings.  If,  on 
the  trial,  it  appears  that  the  publication  was  made 
on  a  just  occasion,  the  burden  will  thereby  be  thrown 
on  the  plaintiff  of  proving  express  malice ;  and  then 
the  question  of  probable  cause  may  be  enquired 
into.(2)  But,  though  a  mere  innuendo  is  not  tra- 
versable, yet  it  may  become  a  material  part  of  the 
complaint,  and  the  plaintiff  is  bound  by  it,  the  same 
as  by  any  other  allegation,  as  in  the  late  case  of 
Butler  vs.  Wood,  (3)  where  an  innuendo  was  held  to 
have  destroyed  entirely  a  cause  of  action  which 
without  such  innuendo  would  have  been  good. 

(1)  Purdy  vs.  Gftrpenter,  6  How,  Pr.  B.  861. 

(2)  Per  Baboulo,  J.  (8)  10  How.  Pr.  B.  222. 
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A  complaint  for  slander  is  defective  if  it  does  not 
state  that  the  words  were  spoken  in  the  presence  or 
hearing  of  some  person,(l)  but  the  word  published  in 
the  complaint  imports  that  the  words  were  so  spo- 
ken.(2)  And  it  is  necessary  that  the  precise  words 
used  should  be  set  forth  ;(3)  the  plaintiff  must  state 
distinctly  what  the  charge  is,  so  that  the  defendant 
may  know  for  what  he  is  sued.  Actionable  words 
not  alleged  in  the  complaint  are  not  admissible  in 
evidence.(4)  Time  and  place  are  in  geixeral  im- 
material, and  need  not  be  proved  as  laid  in  the 
complaint,  and,  it  seems,  under  the  Code,  need 
not  in  general  be  alleged,(5)  except  where  they 
become  matter  of  substance.  If  not  alleged  the 
court  can,  in  a  necessary  or  proper  case,  order 
the  pleadings  to  be  made  definite  and  certain  by 
amendment;  at  all  events  it  was  so  held,  in  an 
action  for  slander  since  the  Code.(6)  Nor,  will  a 
demurrer  lie,  as  it  was  said,  in  Gray  vs.  Nellis,(7) 
to  a  complaint  which  alleges  that  the  defendant 
on  divers  days  and  times,  between  that  day  and  the 
commencement  of  the  suit,  spoke  the  words  oom*> 
plained  of. 

In  other  actions  for  wrong. — ^The  rule  as  to  what 
facts  are  necessary  to  be  stated  in  other  actions  of 
tort,  is  entirely  similar.  The  plaintiff  should  set 
forth  e2;pr6ssly^  or  by  necessary  implicaticni,  every 


(1)  Anonymous,  8  How.  406.  (2)  1  G.  R.  184. 

'    (8)7L.  0.816. 

(4)  Gray  ti.  NeHls,  6  How.  Pr.  R.  290,  and  oaMi  «ited. 

(5)  Though  otherwise  under  the  old  system.    See  1  Chit.  PI.    4  Denlo 
R.  80. 

(6)  7  Leg.  Obs.  816.  0)  6  Ht>w.  Fr.  R.  29^. 
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tiling,  whichs  if  denied,  he  is  bound  in  the  first  in- 
stance to  prove,  in  order  to  maintain  his  action. 
Thus,  in  what  was  formerly  an  action  of  trover,  that 
is,  a  suit  for  damages  for  the  conversion  of  personal 
property,  the  old  requisites  of  the  declaration  as  to 
matters  of  substance  are  still  preserved.  The  com- 
plaint should  state  that  the  plaintiff  was  possessed 
of  the  goods  as  of  his  own  property  ;  and  a  general 
allegation  of  ownership,  it  has  been  held  is  sufficient 
in  a  coofiplaint  under  the  Code.(i)  If  he  has  never 
had  actual  possession  of  the  goodd  he  need  not  allege 
that  he  was  possessed ;  as  where  goods  of  the  testator 
are  taken  and  converted  after  his  death,  and  before 
the  executor  has  obtained  possession  of  them,  he 
may  say  that  the  testator  was  possessed  of  them, 
Slleging  his  own  appointment  as  executor,  &c.,  and 
aver  that  the  defendant  after  the  death  of  the  testa- 
tor converted  tkem.(2)  So,  too,  assignees  of  a  bank- 
rupt who  have  never  had  actual  possession,  may  de- 
clare on  the  possession  of  the  bankrupt.  If  the 
plaintiff  ban  not  the  absolute  ownership  of  the  chat- 
tels, but  a  mere  special  property  in  them,  with  the 
right  of  possession,  as  a  bailee,  &c.,  I  suppose,  under 
the  Code,  ho  should  properly  set  out  the  facts  show- 
ing his  special  property.  The  chattels  should  be 
described  with  rach  certainty  that  the  jury  may 
know  what  is  meant,(3)  though  the  same  partic- 
ularity is  perhaps  not  required  as  in  an  action  for 
the  recovery  of  chattels  in  apicie.    Under  the  old 


(1)  Heine  ts.  Anderson,  2  Dner,  808. 
<2)  Sannd.  PI.  and  Er.  Part  2,  p.  118^ 
(8)  Ibid.  lUO. 
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rule  of  pleading,  also,  it  was  required  that  the  chat- 
tels must  be  stated  to  be  of  some  value,  sufficient  to 
cover  their  real  value.  This,  however,  was  rather  a 
matter  of  form,  and  therefore  seems  unnecessary 
under  the  Code.  And  the  same  may  be  said  in  regard 
to  the  day,  and  the  place  of  conversion ;  though  in 
practice  it  will  be  found  convenient  to  state  both  day 
and  place,  in  order  to  avoid  any  objection  on  the 
score  of  the  complaint  not  being  sufficiently  definite 
and  certain.  So,  too,  in  regard  to  the  allegejl  loss  of 
the  goods  by  the  plaintiff,  and  the  finding  by  the  de- 
fendant, these  were  not  only  matters  of  form  used 
to  characterize  the  action,  but  absolute  fictions 
which  should  not  be  allowed  to  appear  in  any  good 
pleading  under  the  Code. 

In  respect  to  a  demand  for  the  goods  and  refusal 
of  the  defendant  to  deliver  the  same,  these  should 
be  alleged  whenever  proof  of  them  is  necessary  to 
sustain  the  action.  Thus  in  an  action  against  a  bai- 
lee, who  has  come  lawfully  into  possession  of  person- 
al property,  the  complaint  should  aver  a  demand  of 
the  goods  and  refusal,  or  allege  that  the  defendant 
has  sold  or  destroyed  the  property,  which  is  equiva- 
lent to  a  wrongful  taking.(l)  And  generally,  when- 
ever a  demand  of  the  goods  is  necessary  to  show  the 
plaintiff's  right  of  action,  it  must  be  alleged ;  and  if 
not  alleged,  it  cannot  be  proved  on  the  trial.(2)  If 
the  taking  itself  has  been  wrongful,  or  the  goods 
have  been  sold  or  destroyed,  no  averment  of  demand 
and  refusal  need  be  made,  inasmuch  as  it  is  not  ne- 


(1)  8  Wend.  R.  406,  10  Id  889. 

<2>  Bristol  ^.  Rons,  and  Sar.  R.  R.  Ck>.,  9  Barb.  169. 
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cessar  J  to  be  proved  on  the  trial.  A  complaint  in  an 
action  for  damages  for  the  conversion  of  chattels 
under  the  Code,  to  be  good  should  show,  that  the 
plainti£f  was  the  lawful  owner,  or  was  in  lawful  pos- 
session of  the  goods  specifying  them,  with  the  right  of 
possession,  that  they  subsequently  came  into  defend- 
ant's possession  in  a  certain  way,  also  specifying  it, 
as  by  delivery  to  him  as  bailee,  by  finding,  by  wrong- 
ful taking,  &c.,  according  to  the  fact,  and  that  his 
right  tQ  their  possession,  if  he  ever  had  such  right 
has  ceased,  with  a  demand  and  refusal,  or  if  he  took 
or  converted  them  wrongfully,  then  without  such 
demand  and  refusal.  It  should  be  remarked,  fur- 
ther, that  where  the  plaintiff  has  not  an  absolute^  but 
merely  a  special  property  in  the  chattels,  with  the 
right  of  possession,  the  complaint  should  state  con- 
cisely the  fads  which  establish  as  a  conclusion  of  law 
the  plaintiff's  right  to  bring  suit,  in  a  similar  man- 
ner as  in  the  old  action  on  the  case  against  carriers, 
innkeepers,  and  others  where  the  defendant's  liabi- 
lity was  founded  on  an  obligation  of  law^  in  which 
cases  the  declaration  was  made  to  contain  a  concise 
statement  of  the  circumstances  out  of  which  the 
particular  duty  or  obligation  arose.(l) 

In  an  action  to  recover  personal  property,  which  is 
a  substitute  for  the  old  action  of  replevin  before  the 
Code,  similar  rules  may  apply  in  all  respects.  The 
action,  however,  being  partly  in  rem,  the  particular 
property  claimed  should  be  more  clearly  and  speci- 
fically described  in  the  complaint  than  in  actions 


(1)  1  Chit.  PI.  187;  1  Sannd.  818,  c.  n.  2$  12  £att,S9|  and  fee  prece- 
dents in  Chit.  PI. 
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elaiming  damages  for  the  converBion  merely.  The 
Revised  Statutes^  extending  the  remedy  by  replevin 
to  a  new  class  of  cases,  namely  the  wrongful  detention 
of  chattels,  provide  that  whenever  any  goods  and 
chattels  shall  have  been  wrongfully  distrained,  os 
otherwise  wrongfully  taken,  or  shall  be  wrongfully 
detained,  an  action  of  replevin  would  lie  for  the 
recovery  thereof,  with  damages^  &c.^  except  in  cases 
specifically  mentioned  in  the  8tatnte.(l)  The  statute 
also  prescribed  the  form  of  the  pleadings  in.  certain 
cases ;  but  these  forms,  it  is  presumed,  are  superseded 
by  the  provisions  of  the  Code«  In  the  recent  ease  of 
Kerrigan  vs.  Bay  and  others,(2)  it  was  held  that  it 
was  not  necessary  that  the  complaint  should  cor« 
respond  with  the  affidavit,  on  which  is  founded  the 
requisition  to  the  sheriff,  as  to  the  number  and  value 
of  the  articles }  it  is  sufficient  to  describe  in  the 
complaint.and  claim  only  the  property  in  possession 
of  the  defendant,  when  tibe  action  is  commenced* 
Under  the  old  system  there  was  a  distinction  be- 
tween replevin  in  the  cepitj  and  replevin  in  the  d^ind* 
Replevin  in  the  cq[>it  was  held  to  lie,  at  common  law» 
where  there  had  been  a  tortious  taking,  or  where  an 
action  of  trespass  might  have  been  brought ;  and  in 
such  case  our  supreme  court  held  that  the  action 
would  lie  either  in  the  cepit  or  detinet.{3)  If  there 
had  been  no  tortious  taking,  and  the  defendant  re- 
fused to  deliver  the  goods  on  demand,  either  trover^ 
or  replevin  in  the  detinet^  might  be  maintaiaed.(4) 


(1)  2  R.  S  (4th  Fd.)  p.  764.  8  1. 

(2)  10  How.  Pr.  R.  218. 

C3)  CummUigii  V0.  Voree,  8  Hill,  282:  Bbohsov  J.  dissenting. 
(4)  See  Banett  vs.  Warren,  8  HiU,  848;  and  cases  there  Qit«d. 
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In  all  caares,  liowever,  it  muai  be  ahown  in  the  dec- 
laration that  the  plaintiff  has  either  a  general  or 
apeoial  property  in  the  goods ;  an  allegation  that  he 
is  entitled  to  the  pos^eman^  is  insufficient.  This  was 
so  held  in  the  case  of  Pattison  et  al.  vs.  Adams,(l) 
which  contains  a  fall  review  of  the  authorities  on 
the  subject.  The  following  remarks  by  Beakdslet 
J.  in  respect  to  the  pleading  in  such  an  action,  I  ap- 
prehend, are  fully  applicable  to  pleadings  in  this 
class  of.actions  under  the  Code.  ^^  The  declaration 
does  not  allege  that  the  goods  in  question  belonged 
to  the  plaintiffs,  nor  any  thing  to  that  effect ;  but 
«imply  that  they  were  goods  and  chattels  of  which 
the  plaintiffs  were  entitled  to  the  possession.  Pleading 
is  a  statement  of  fects,  and  not  of  the  evidence  of 
ftcts.(2)  And  if  it  were  true  that  one  who  is  en- 
titled to  the  possession  of  chattels  must  necessarily 
have  a  general  or  special  property  therein,  still,  in 
pleading  his  right,  the  fact,  and  not  the  evidence, 
should  be  alleged^  This  is  decisive  of  the  question 
before  us,  and  I  choose  to  dispose  of  it  on  this  single 
ground."  But  in  these  classes  of  cases  a  general 
allegation  that  plaintiff  is  the  owner  of  the  pn>- 
perty  is  sufficient  under  the  Code;  without  setting 
Ibrih  the  plaintiffs'  title,  as  in  Heine  vs.  Amder- 
son,(3)  in  the  N.  Y.  Superior  Court. 

The  recent  ease  of  Yogel  vs.  Badcock  (4)  at  the 
New  York  general  term,  contain  the  form  of  a  com- 
phuni  in  actions  toxeoover  specific  perscmal  property. 


(1)  7  BSnu  Rep.  126. 

(2)  See  Allen  yb.  Patterson,  8  Selden,  478. 
(8)  2  Dner,  818. 

(4)1  Abbott's  Ft.  R.  176. 
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and  discusses  the  question  as  to  what  allegations  are 
necessary  to  support  such  a  claim.  It  was  held  in 
that  case  on  demurrer,  that  a  complaint  was  good 
which  alleged  the  conversion  and  detention  of  plain- 
tiflf's  property,  and  prayed  for  a  specific  delivery 
and  damages ;  and  that  the  plaintiff  had  a  right  to 
waive  the  immediate  delivery  of  the  chattel,  and 
await  its  restitution  until  he  obtained  judgment. 

As  to  who  should  be  proper  parties  defendant  in 
an  action  to  recover  personal  property,  the  reader 
is  referred  to  what  was  said  on  a  preceding  page : 
Ante,  Chap.  2,  Sec.  111. 

Actions  for  wrongs  not  committed  with  for ce^  and  inr 
juries  to  the  relative  rights  of  persons.  — These  formed 
perhaps  the  most  extensive  class  of  actions  of  tort, 
and  were  classified  before  the  Code  as  actions  on  the 
case.  In  their  most  comprehensive  signification  they 
were  held  to  include  actions  of  assumpsit,  as  well  as 
actions  arising  on  tort ;  but  were  generally  under- 
stood as  meaning  actions  of  tort  arising  out  of  the 
special  circumstances  of  the  case.(l)  They  included 
all  actions  to  recover  damages  for  torts  not  committed 
with  force,  actual  or  implied,  where  the  matter 
affected  was  not  tangible,  or  the  injury  was  not 
immediate,  but  consequential,  as  cases  of  false  repre- 
sentation, of  breach  of  duty,  negligence,  &c.,  also  in- 
juries to  the  relative  right-s  of  persons,  as  for  enticing 
or  harboring  apprentices  and  servants,  debauching 
daughters  and  servants,  &c.;  or  for  injuries  to  pro- 
perty or  the  person  where  the  interest  is  only  in 
reversion,  or  the  injury  is  not  immediate,  but  conse- 


(1)  1  Chit.  PI.  128. 
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quential,  and  trespass  would  not  lie,(l)  lu  these 
and  a  great  variety  of  other  cases  this  form  of  action 
was  used,  and  indeed  was  a  favourite  form  of  plead- 
ing under  the  old  system,  and  was  adopted  in  prefer*' 
ence  to  any  other,  when  the  plaintiff  had  a  concur- 
rent remedy  for  the  same  injury.  It  was  called  an 
action  on  the  case^  because  the  obligation  of  the  de*- 
fendant,  and  his  liability  to  respond  to  the  plaintiff  in 
damages,  arose  out  of  the  special  circumstances  pf 
the  case ;  and  it  is  worthy  of  particular  notice  in  this 
place,  because  the  o<»]imon  law  declaration  in  an 
action  on  the  case  comes  nearer  to  the  complaint 
authorised  by  the  Code,  than  any  other  species 
or  form  of  pleading  of  the  old  system.  Indeed  it 
has  been  said  since  the  Code,  in  more  than  one  iur 
stance,  that  every  action  is  now  an  action  on  th^ 
oase.(2)  And  it  must  be  admitted  so  far  as  th^ 
frame  and  structure  of  a  declaration  in  case  is  cour 
cerned,  rejecting,  of  course,  the  more  formal  parts, 
some  superfluity  of  expression,  s<»ne  useless  repeti<- 
tion,  and  no  little  technical  formality  of  statem^nt^ 
as  not  belonging  to  the  essentials  of  pleading,  that 
the  old  precedents  in  case  will  answer  y^ty  well  aa 
complaints  in  the  same  class  of  action*  under  the 
Gode.(8)  Let  us  see  what  the  declaration  in  cas^ 
was  required  to  contain,  and  how  it  oomparei  with 
a  complaint  under  tha  Code* 


O)  SauDd.  PI.  and  £t.  716  to  726. 

(2)  See  ante,  page  77« 

(8)  See  jMVcedents  in  2  Chit.  PI. 
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In  actions  on  the  case  as  it  is  laid  down  in  the 
books,  the  declaration  should  contain, 

1st.  By  way  of  inducement,  the  circumstances 
under  which  the  injury  was  committed. 

2d.  The  injury  itself. 

And,  lastly;  The  consequential  damages  result- 
ing therefrom  to  the  plaintiflF. 

These  are  generally  the  same  requisites  that  are 
demanded  in  a  pleading  under  the  Code. 

And  first:  In  regard  to  the  inducement  as  to  the  cir* 
cumstances  under  which  the  injury  was  committed; 
the  property  or  thing  injured  should  be  described 
with  certainty,  and  in  such  terms  as  are  generally 
used;  and  the  plaintiff's  right  or  interest  in  the  thing 
or  property  should  be  stated  according  to  the  facts, 
to  show  that  the  injury  by  the  defendant  has  affect- 
ed such  right  or  interest.(l)  Thus  in  a  declaration 
against  a  common  carrier  or  other  bailee,  the  decla-- 
ration  must  set  forth,  by  way  of  inducement,  that 
he  was  such  common  carrier  or  bailee,  or  some  other 
fact  to  show  his  common  law  duty,  and  liability. 
The  declaration  must  show  a  duty  and  the  particu- 
lar contract,  or  particular  duty,  from  which  the  lia- 
bility results.(2)  But  to  state  merely  that  it  was 
the  defendant's  duty  to  do  so  and  so,  if  it  do  not  ap- 
pear from  the  other  facts  stated  that  it  was  his  duty, 
is  not  sufficient.(3)  This  is  similar  to  the  case  just 
cited,  in  the  New  York  Supreme  court,(4)  in  which  it 
was  held,  that  a  simple  allegation  that  the  plaintiff, 


(1)  1  Saund.  PI.  and  £▼.  728,  729.  (2)  Ibid.  692. 

(8)  Toilet  Ts.  Sheratone,  6  M.  and  W.  283. 
(4)  Patterson  tb.  Adams,  7  HQl,  126. 
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in  replea^in  had  the  right  of  possession^  was  insufficient, 
it  being  in  violation  of  the  rule  that  pleading  is  a 
statement  of  facts,  not  of  legal  conclusions,  or  of  the 
evidence  of  the  facts.  And  precisely  the  same  rule 
has  been  held  applicable  to  a  pleading  under  the 
Code  in  the  recently  reported  case  of  City  of  Buffalo 
vs.  Holloway,(l)  in  the  court  of  Appeals.  In  that 
case  a  recovery  had  been  had  against  the  city  of  Buf- 
falo, for  neglect  in  failing  to  keep  up  lights,  guards, 
&c.,  around  a  pit  that  had  been  excavated  for  a  sewer. 
The  city  of  Buffalo  then  brought  suit  against  Hollo- 
way;  who  had  made  the  excavation  under  a  contract 
with  the  city  and  claimed  to  recover  the  amount  of 
damages  sustained.  The  complaint,  after  setting 
forth  the  contract,  alleged  generally  that  it  ^'  then 
became,  and  was  and  continued  to  be  the  duty  of 
the  defendant"  &c.,  to  maintain  lights,  guards,  &c., 
without  stating  the  facts  and  circumstances  to  show 
that  such  was  his  duty,  and  proceeded  at  once  to 
allege  a  breach.  This  was  held  bad  on  demurrer. 
An  allegation  of  duty,  says  the  court,  is  of  no  avail, 
unless,  from  the  rest  of  the  complaint,  the  facts  nec- 
essary to  raise  the  duty  can  be  collected. 

When  the  plaintiff's  right  then,  is  founded  on  an  ob^ 
ligation  of  laWj  or  an  obligation  on  the  part  of  the  de- 
fendant to  observe  some  particular  duty,  the  declara- 
tion must  state  concisely  the  circumstances  which 
give  rise  to  the  defendant's  particular  duty  or  liabili- 
ty. The  rule  applies  to  actions  against  sheriffs,  fac- 
tors, inn-keepers,  as  well  as  common  carriers  and 
other  bailees,  and  generally  to  all  actions  against 


(1)  8  Selden,  498. 
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peri^ond  who  have  undertaken  an  employment  or 
duty,  for  unekillfulness  or  negligence  in  executing  it. 
(1)  Nor  was  the  rule  otherwise  in  actions  on  the  case 
for  fraudulent  representations,  or  deceit,  or  for  inju*- 
ries  to  the  relative  rights  of  persons.  In  all  instances 
the  declaration  should  set  out  by  way  of  inducement 
the  facts  going  to  establish  the  right  of  the  plaintiff, 
which  has  been  affected,  or  the  duty  of  the  defend- 
ant, from  which  his  liability  arises.  It  was  in  some 
cases  the  practice  to  aver  in  the  declaration,  as  will 
be  seen  in  the  precedents,  after  stating  the  fkcts  by 
way  of  inducement,  that  it  thereupon  became  the 
duty  of  the  defendant  to  do  the  act ;  but  this,  as  it 
was  held^  was  a  mere  exposition  of  the  legal  liabil- 
ity supposed  to  result  from  the  previously  stated 
&cts>  and  was  superfluous.  Unless  the  duty  resulted 
in  all  cases  from  the  facts,  a  declaration  simply 
stating  that  it  was  his  duty  ^c,  was  bad  in  sub- 
stance. The  allegation  of  duty  is  superfluous  where 
the  facts  stated  show  a  legal  liability,  and  uMle^s 
where  they  do  not.(2)  These  principles  it  will  be 
seen  by  the  cases  just  cited,  are  fully  applicable  to 
a  pleading  under  the  Code.(3) 

2d.  The  statement  of  the  injury.    Under  the  old 
system  great  care  was  requisite  in  framing  an  action 


(1)  1  Chit.  PI.  807,  i  Saund.  PI.  and  fiv.  730,  731. 

(2)  Browti  rt.  Mallet  6  0.  6.  609, 1  Samid.  PI.  -aiA  fir.  727. 

(8)  Tlifo  is  in  effect  ^e  tpj^Ueation  to  this  daw  of  omm  of  th^  geaaral 
rule,  discussed  on  a  former  page,  that  faett  and  not  conelusiont  of  law 
inust  be  averred  In  the  pleadings.  An  ftyerment  of  right,  of  duty  or  of 
0bligiUiont  Is  nothing  but  a  legal  conelvsion  which  is  entirely  supertlaons 
for  any  purpose  of  pleading,  and  unless  Justified  by  the  factt  stated  in  the 
complaint  Is  nugAtory,  precisely  the  same  as  a  mere  conctaslon  of  Uw  in 
actions  on  contract  in  the  class  of  cases  heretofore  cited. 
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on  the  case,  so  that  in  the  statement  of  the  injury 
the  declaration  should  not  appear  to  be  in  trespass 
or  assumpsit.  Thus  if  the  plaintifif  sued  in  case  for 
an  immediate,  but  negligent  act  of  violence,  the  dec«- 
laration  should  not  contain  any  words  importing 
wilful  force  which  were  applicable  only  to  trespass.(I) 
Nor  in  an  action  against  a  bailee  in  case,  should  the 
declaration  contain  words  characterizing  the  action 
of  assumpsit,  such  as  that  the  defendant,  on  the  de- 
livery of  the  property,  in  consideration,  &c.,  undertook 
and  agr€ed.{2)  These  rules,  however,  since  the 
forms  of  action  are  abolished,  have  no  application 
under  the  Code. 

In  the  statement  of  the  injury  itself  it  is  now,  as 
it  was  under  the  old  system,  sufficient  to  describe  it 
generally,  without  setting  out  the  particulars  of  the 
defendant's  misconduct.(3)  But  in  all  cases  where 
tiie  injury  arises  from  an  act  which  might  legally  be 
done,  malice  in  fact  must  be  averred,  and  the  reason 
alleged  is  that  it  must  be  proved  to  entitle  the  injured 
party  to  maintain  his  action.(4) 

Indeed  we  everywhere,  in  every  species  of  action, 
but  more  especially  in  this  action  on  the  case,  encoun- 
ter this  same  principle,  that  the  fads  necessary  to  be 
proved  in  evidence  must  be  alleged  in  the  pleading. 
Thus  where  the  act  or  non-feasance  complained  of 
was  not  prima  facie  actionable,  it  was  necessary  to 
set  forth  not  only  the  facts  going  to  show  the  injury 
complained  of,  but  also,  the  other  facte  going  to  show 


(1)  6  T.  B.  648;  10  Bing.  112;  5  B.  and  Ad.  449. 

(2)  6  Btni.  and  Gres.  268.       (8)  1  Saond.  PL  and  St.  787,  and  «aaes 
dtod.  U)  Ibid» 
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that  it  was  wronfguUy  done,  as  that  the  defendant 
well  knowing  the  mischievous  propensity  of  his  dog, 
or  having  been  requested  to  remove  a  nuisance  erec- 
ed  by  another,  maliciously  or  fraudulently,  &c.,  com- 
mitted, or  permitted  the  act  complained  of.(l)  The 
words  maliciously  or  fraudulently ^  I  apprehend,  are 
now  superfluous,  the  facts  themselves  in  the  com- 
plaint being  required  to  show  the  malice,  or  the 
fraudulent,  or  wrongful  act,  or  omission.  But  in  all 
cases  in  which  it  is  necessary  to  prove  a  scienter  in  or- 
der to  sustain  the  action,  as  in  a  suit  against  a  man  for 
keeping  a  dog  used  to  bite  man  or  8heep,(2)  the  com- 
plaint, to  be  good,  must  allege  such  scienter  or  knowl- 
edge on  the  part  of  the  defendant. 

In  an  action  on  an  express  warranty^  the  warranty 
itself  in  consideration  of  the  sale,  is  the  cause  of 
action ;  and  no  scienter  need  be  alleged  ;(3)  but  in  an 
action  upon  a  false  representation,  or  fraudulent  con- 
cealment in  the  sale,  the  complaint  to  be  good,  must 
aver  a  knowledge  of  the  fraud  on  the  part  of  the 
defendant,  because  to  support  the  action  such  knowl- 
edge must  be  made  to  appear  by  proof  on  the  trial.(4) 
Many  cases  might  be  instanced  to  illustrate  this 
principle.  A  single  one  in  addition  will  suffice.  In 
the  case  of  failure  of  title  to  goods,  where  there  is 
neither  express  warranty  nor  fraudulent  intention  on 
the  part  of  the  seller,  a  complaint  will  show  a  good 
cause  of  action  without  averring  either  a  warranty 
or  scienter  J  because  neither  of  them  need  be  proved 
on  the  trial,  the  law  implying  a  warranty  of  title  in 


a)  1  Chit.  PI.  408;  8  Dowl.  769.  (2)  Ibid. 

(8)  Holman  n.  Dord,  1  G.  B.,  K.  S.,  881.         (4)  4  Black  Ind.  B.  868. 
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the  thing  sold,  unless  the  possession  of  it  be  at  the 
time  in  another.(l)  In  a  complaint  against  B,  in 
such  case,  A  need  only  allege  the  purchase  for  a 
valuable  consideration  from  B,  and  delivery  of  the 
article  which  was  in  B's  possession  at  the  time  of 
sale,  and  the  failure  of  title,  claiming  judgment  for 
damages  therefor. 

In  an  action  on  the  case  against  a  master  for  the 
negligence  of  bis  servant,  it  was  held  that  the  neg- 
ligence might  be  stated  as  that  of  the  master  with- 
out noticing  the^servant;  although  it  was  said,  even 
under  the  old  system,  that  as  the  object  of  pleading 
was  to  apprise  the  opposite  party  of  the  facts,  it 
was  more  correct  in  such  cases  to  state  them  truly. 
(2)  This  is  precisely  the  doctrine  recognized  under 
the  Code  in  that  class  of  cases  which  I  have  here- 
tofore noticed,  of  which  the  decision  in  Manning 
vs.  Witbeck  is  an  example,  and  it  seems  to  show 
conclusively  that  the  case  of  DoUner  vs.  Gibson, 
even  if  it  had  not  been  since  disapproved,  could  not 
be  safely  relied  on  as  a  precedent. 

An  averment  of  the  time  and  place  of  committing 
the  injury  was  regarded  as  material  in  a  declaration, 
though  the  precise  time  and  place  were  seldom  re- 
quired to  be  proved.(3)  Perhaps  a  statement  of  time 
and  place  is  also  necessary  in  a  complaint  under  the 
Code  in  order  to  render  the  complaint  definite  and 
certain,  though  I  doubt  whether  a  demurrer  would  lie 
for  such  a  defect.  Where  the  injury  was  capable  of  be- 
ing committed  on  several  days,  it  might  be  described 


(1)  Bracker  ▼■.  Fromont,  6  T.  B.  659. 

(2)  McManns  n.  Cricket  1  Eftst,  110.    (8)  1  Sand.  PI.  and  £t.  789. 
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u  having  been  committed  on  such  a  day,  and  divers 
other  dayB  and  times,  between  that  day  and  the  com- 
mencement of  the  8uit.(l)  So,  too,  it  was  sufficient  to 
state  generally  that  the  injury  was  committed  in  the 
county  at  large ;  though  in  cases  where  local  descrip* 
tion  was  required  in  evidenfce  such  local  description 
must  be  given.  There  is  no  reason  why  these  rules 
should  not  be  considered  as  applicable  to  the  Code. 

3d.  The  statement  of  damages.  The  damages 
resulting  from  the  injury  complained  of  were  fre«» 
quently,  and  in  some  cases  necessarily,  stated  in  ad« 
dition  to  the  usual  conclusion  of  the  declaration.(2) 
Thus  in  actions  for  tort  for  special  damage,  the 
plaintiff  was  not  allowed  to  go  into  evidence  of  any 
loss  or  damage  beyond  what  he  had  expressly 
alleged  in  his  declaration  ;(8)  as  in  an  action  for  en* 
ticing  away  a  servant  or  apprentice,  the  damages 
per  quod  servitium  amisit  must  be  alleged  and  proved. 
So  in  an  action  for  special  damages  for  the  speaking 
of  words  not  per  se  actionable,  the  special  injury  or 
damages  must  be  alleged  in  the  complaint,  and 
proved  on  the  trial.(4)  Other  cases  will  readily 
suggest  themselves. 

Trespass  to  the  person^  or  to  the  property  real  or  per^ 
sonal. — ^After  what  has  already  been  said  in  regard 
to  the  rules  of  pleading  in  actions  on  the  case^  and 
their  general  applicability  to  all  classes  of  injuries 
under  the  Code,  it  cannot  be  necessary  in  this  place 
to  consider  the  subject  at  any  length  in  regard  to 


>  ■  I*  ■    m  $   »■  ■  11  i»f  »    i«  I  I 


<1>  1  Saond.  PI.  and  £y.  789.  (2)  1  Chit.  PI.  410. 

(8)  1  Stra.  666.  B.  K.  P.  7- 

(4)  1  Saond.  PI.  and  Et.  789,  740,  987. 
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the  various  actions  heretofore  classed  under  the  head 
c^  trespass.  The  distinction  in  the  form  of  action 
and  the  mode  of  pleadii^  between  them  and  actions 
on  the  ease  is  abolished,  and  the  same  rales  general- 
ly apply.  Those  subtile  and  curious  distinctions 
which  heretofore  made  up  so  large  a  share  of  the 
learning  which  pertained  to  this  branch  of  pleadings 
have  now  passed  away.  The  pleader  is  not  required 
to  scrutinize  the  phraseology  of  his  pleading  for  the 
purpose  of  ascertaining  whether  it  contains  those 
apt  and  suitable  words^  which  were  necessary  to  dis- 
tinguish an  action  of  trespass  from  an  action  of  case, 
or  an  action  of  case  from  an  action  of  assumpsit. 
Thus  in  the  genuine  trespass  of  the  old  system  the 
statement  of  the  injury  required  the  vi  et  armi 
*'  with  force  and  arms/'(l)  and  the  omission  of  this 
phrase,  was  ground  of  special  demurrer.  So,  also, 
in  the  conclusion  of  the  declaration,  the  trespass  was 
alleged  to  be  "  against  the  peace,  ^c,"  or  if  not  so  al- 
leged, the  defect  might  be  reached  by  special  demur- 
rer.(2)  It  is  scarcely  necessary  to  say,  that  these 
formalities  have  no  place  under  the  Code.  The 
plaintiff  in  an  action  for  trespass  to  either  real  or 
personal  property,  resulting  in  immediate  injury,  may 
set  out  his  cause  of  action  precisely  the  same  as  in 
an  action  for  consequential  damages,  or  for  an  injury 
to  his  relative  rights.  He  may,  however,  if  he 
choose,  adopt  a  more  general  mode  of  statement ; 
and  though  required,  in  all  cases,  to  set  forth  his 
right,  title,  or  interest  in  the  subject  matter  of  the 


(1)  Com.  Dig.  Pleader;  1  Sannd.  R.  81,  82. 

(2)  Cbit.  Fl.  409;    1  Saund.  PI.  and  £y.  1097. 
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suit  at  the  time  of  the  wrong  committed,  yet  his 
title  as  actual  owner,  in  an  action  for  damages  to 
personal  property  may  be  described  by  averring  that 
they  were  the  goods  of  the  plaintiff,  and  in  an 
action  for  damages  to  real  property,  that  the  house, 
or  close,  was  the  close,  &c.,  of  the  plaintiff.(l)  If 
he  have  a  mere  special  property  in  the  goods,  it  is 
said  to  be  sufficient  to  aver  that  he  was  lawfully  in 
possession  of  them.(2)  I  should,  however,  judge 
the  more  proper  and  correct  course  under  the  Code 
to  be,  very  briefly  to  state  the  facts  out  of  which  his 
special  property  arose,  as  that  he  has  a  lien  upon 
them  for  work,  that  they  were  deposited  with  him 
as  bailee,  &c. 

The  injury  should  be  stated  without  any  induce- 
ment of  the  defendant's  motive  or  intent,  or  of  the 
circumstances  under  which  it  was  committed.(3) 
The  word  wrongfully  is  usually,  and  very  properly 
inserted,  as  that  the  defendant  "wrongfully  took  and 
carried  away"  the  plaintiff's  goods,  specifying  them, 
or,  that  the  defendfmt  "wrongfully  entered  the  plain- 
tiff's  house  or  close,"  describing  it,  but  any  other 
equivalent  words,  such  as  unlawfully,  forcibly,  with- 
out leave,  &c.,  would  be  sufficient ;  and  indeed  their 
omission  entirely  does  not  seem  to  be  a  defect  imder 
the  Code.  To  say  that  the  plaintiff  was  the  owner 
and  in  the  rightful  possession  of  certain  goods  and 
chattels,  specifying  them,  and  that  on  a  certain  day 
the  defendant  took  and  carried  them  away,  or  took 


(1)  Sannd.  PI.  and  £v.  1096,  and  so  also  under  the  Code,  see  Heine  ts. 
Anderson,  2  Daer,  818. 

(2)  Ibid-  (8)  Ibid. 
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and  converted  them  to  his  own  use,  to  the  damage 
of  the  plaintiflF  of  such  a  sum,  I  apprehend,  is  suffi- 
cient ;  and  the  same  may  he  said  in  regard  to  an 
action  for  trespass  to  real  property. 

It  may-he  observed  generally,  in  this  place,  that 
in  all  cases,  in  actions  on  contract  as  well  as  for  a 
wrong,  the  complaint  must  show  the  plaintiffs 
title,  or  his  authority  to  sue.  Thus  the  assignee  of  a 
right  of  action  on  contract  which  the  complaint 
shows  was  made  between  defendant  and  a  third  par- 
ty, must  set  out  the  assignment  and  show  his  interest 
as  plaintiff.  And  that  too  even  though  the  action 
be  brought  by  the  assignee  of  a  negotiable  promisso- 
ry note;  for  a  mere  holder  who  has  no  interest  in  it 
cannot  now,  as  formerly  he  could,  maintain  an  action 
upon  it.(l)  So  in  an  action  by  a  partnership  for  a 
debt  contracted  with  the  plaintiffs  and  a  partner 
since  deceased,  his  death  and  the  survivorship  of  the 
plaintiffs  should  be  alleged.(2)  And  so  also  in  case 
of  a  defendant  who  was  a  joint  contractor.  And  if 
the  plaintiff  sue  as  guardian  and  security  for  A.,  an 
infant,  he  must  show  how  he  is  guardian  and  securi- 
ty, that  he  was  appointed  by  the  court,  and  that  A. 
is  an  infant.  If  he  sue  as  committee  or  receiver,  he 
must  show  how  he  was  appointed.  A  general  aver- 
ment that  he  was  duly  appointed,  has  been  held  to 
be  in8ufficient.(3)  And  in  the  late  case  of  HulFs 
Executors  vs.  Taylor  committee,(4)  it  was  held  that 
a  complaint  against  a  committee  must  show  by  what 


(1)  Parker  et  al.,  yb.  Totten  et  al.,  10  How.  Pr.  R.  284. 

(2)  1  John.  84.    (8)  4  Denio,  80;  7  Barb.  204.    (4)  8  How.  Pr.  R  428. 
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court  or  authority  the  debtor  was  declared  an  habitu- 
al drunkard  and  the  custody  of  his  person  and  estate 
awarded  to  the  defendant,  or  a  demurrer  would  lie. 
If  the  plaintiff  sae  as  executor  or  administrator,  he 
must  aver  his  appointment  and  show  his  title  as 
such.  But  a  simple  allegation  of  his  appointment,  it 
seems,  is  sufficient,  and  profert  of  letters  testamenta- 
ry or  of  administration  is  not  necessary  .(1)  A  cor- 
poration plaintiff,  created  by  the  laws  of  this  State^ 
need  not  prove  its  existence  unless  the  defendant 
shall  have  specially  pleaded  that  there  is  no  such  cor- 
poration.(2)  It  is,  therefore,  held  to  be  unnecessary 
to  aver  in  the  complaint  that  the  plaintiff  is  a  cor- 
poration. And  this,  too,  under  the  Code  ;(3)  other- 
wise in  case  of  a  foreign  corporation.(4) 

It  may  be  also  properly  observed  in  this  place, 
that  the  question  on  an  objection  to  the  sufficiency 
of  the  facts  stated  in  the  complaint,  is  not  whether 
the  complaint  is  perfect,  and  embraces  every  thing 
which  might  properly  be  embraced,  but  simply 
whether  there  are  fiicts  enough  stated  to  sustain  the 
action,  and  entitle  the  plaintifl^  if  he  prove  such  fecta, 
to  a  judgment.  Thus  it  was  held  in  Luddington  vs. 
Taft,(5)  that  in  an  action  for  an  account  between  part- 
ners, a  complaint  which  set  forth  a  partnership,  a 
dissolution  of  such  partnership,  the  existence  of  un- 
settled accounts,  and  a  balance  in  favor  of  the  plain- 
tiff, constituted  a  good  cause  of  action  and  was  suffi- 


(1)  Welles  Exr.  vs.  WebsteVj  9  How.  Pr.  R.,  261. 

(2)2R.  S.,468,  §8. 

(8)  Union  Matunl  Insurance  Co.  tb.  Osgood  and  AUen,  1  Duer,  707. 

(4)  Waterrille  Manufacturing  Co.  vs.  Bryan  and  Brown,  14  Barb.,  182. 

(5)  10  Barb.,  447,  see  also,  Richards  vs.  Edrick,  17  Barb.  260. 
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cienty  and  it  was  not  indispensable  on  the  part  of  the 
plaintiff  to  set  forth  all  the  matters  in  detail,  neces- 
sary for  a  full  and  final  account. 

Complaint  in  equitable  cases. — Having  thus  present- 
ed these  general  principles  in  relation  to  the  subject 
of  the  manner  of  the  statement  of  the  filets  by  the 
plaintiff  in  his  complaint,  it  remains  only  to  be  add- 
ed, that  they  are  equally  applicable  to  every  class  of 
action,  as  well  as  to  every  kind  of  relief — ^to  a  suit 
for  an  injunction,  for  the  construction  of  a  will  or 
other  instrument  in  writing,  for  the  foreclosure  of  a 
mortgage,  and  for  the  partition  of  lands,  as  well  as 
to  an  action  of  trespass  to  the  person  or  property,  or 
for  the  recovery  of  real  estate,  or  for  a  mere  money 
demand  on  contract.  They  were  well  applied  by 
Justice  Sill  in  the  case  of  Aldrich  vs.  Lapham,(l) 
in  an  action  brought  to  foreclose  a  mortgage  where 
there  were  infant  defendants,  and  the  complaint  did 
not  allege  the  requisite  facts  to  show  what  the  inte- 
rests of  the  infants  were.  The  court  in  denying  the 
application  for  judgment,  says  :  "  The  rule  applies 
now  as  heretofore,  that  the  judgment  must  be  secun- 
dum allegata  et  probata.  The  complaint  jnust  state 
the  facts  which  entitle  the  plaintiff  to  judgment, 
and  where  they  are  not  admitted,  which,  as  against 
infant  defendants,  is  never  the  case,  they  must  be 
sustained  by  legitimate  proof.  In  the  present  case 
both  these  essentials  are  wanting."  The  same  doc- 
trine was  aiso  applied  in  Livingston  vs.  Tanner.(2) 

The  pleadings  in  equity y  though  less  technical  than 


<1)  6  How.  Pr.  R.  129;  1  C.  R.,  N.  S.  408. 
<2)  12  Barb.  481. 
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those  at  law,  were  yet  always  framed  with  a  similar 
regard  to  certainty  and  uniformity,  and  in  equity,  as 
at  law,  it  was  held  that  there  was  a  regular  order 
and  method  in  which  the  pleading  should  display 
the  grounds  of  the  suit.  Thus  it  is  said  by  Judge 
Story  in  his  Equity  Pleading,  that  every  fact  essen- 
tial to  the  plaintiff's  title  to  maintain  the  bill  and 
obtain  the  relief,  must  be  stated  in  the  bill,  other- 
wise the  defect  will  be  fatal.  For  no  facts  are  pro- 
perly in  issue,  unless  charged  in  the  bill,  and  of 
course  no  proofs  can  generally  be  offered  of  facts  not 
in  the  bill,  nor  can  relief  be  granted  for  matters  not 
charged  although  they  may  be  apparent  from  other 
parts  of  the  pleadings  and  evidence.(l)  The  rule, 
however,  indicated  in  the  latter  clause  of  the  last 
sentence  is  somewhat  modified  by  section  275, 
Amended  Code,  which  provides  that : 

"  The  relief  granted  to  the  plaintiff,  if  there  be  no  answer, 
cannot  exceed  that  which  he  shall  have  demanded  in  his  com- 
plaint; but  in  any  other  case  the  court  may  grant  him  any  re- 
lief consistent  with  the  case  made  by  the  complaint,  and  em- 
braced within  the  i8sue."(2) 

The  complaint  should  be  sufficiently  full  to  enable 
the  court  upon  the  proof  or  admission  of  all  the  facts 
contained  in  it  to  grant  the  relief  sought,  and  if  not, 
it  is  objectionable  on  demurrer  for  insufficiency .(3) 
The  court  must  be  able  to  see  that  the  plaintiff  has 
sustained,  or  is  threatened  with  a  legal  injury.(4) 


(1)  story  Eq.  PL  §266. 

(2)  See  next  section  of  this  chapter. 
(8)  Tallman  vs.  Green,  8  Sand.  487. 

(4)  Mann  tb.  Morewood,  6  Sand.  64;  Smith  ▼■.  Lockwood,  18  Barb.  209. 
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It  was  also  a  general  rule  in  equity  that  whatever 
was  essential  to  the  rights  of  the  plaintiff,  and  was 
necessarily  within  his  knowledge,  ought  to  be  alleg- 
ed positively  and  with  precision.(l)  Certainty  was 
also  required  in  a  bill  of  complaint,  and  the  remarks 
of  Judge  Story  upon  this  point,  may  well  be  applied 
to  all  cases  of  pleading  under  the  Code,  namely  that 
it  is  an  elementary  rule  of  the  most  extensive  influ- 
ence, that  the  bill  should  state  the  right,  title,  or 
claim  of  the  plaintiff  with  accuracy  and  clearness ; 
and  that  it  should  in  like  manner  state  the  injury  or 
grievance  of  which  he  complains,  and  the  relief 
which  he  asks  of  the  court.  In  other  words,  there 
must  be  such  certainty  in  the  averment  of  the  title, 
upon  which  the  bill  is  founded,  that  the  defendant 
may  be  distinctly  informed  of  the  nature  of  the  case 
which  he  is  called  upon  to  meet.  The  other  materi- 
al facts  ought  also  to  be  plainly  yet  succinctly  alleg- 
ed, and  with  all  necessary  and  convenient  certainty  as 
to  the  essential  circumstances  of  time,  place,  manner, 
and  other  instances.  If  title  deeds  or  othev  instru- 
ments are  referred  to,  they  should  not  be  set  out  in 
h(Bc  verba;  'but  the  substance  of  such  portions  only 
of  them  as  are  necessary  to  a  right  understanding  of 
the  real  matters  of  the  bill.(2)  But  it  should  not 
state  any  impertinent  or  irrelevant  matters,  or  any 
matters  of  which  the  court  is  bound  judicially  to 
take  notice,  such  as  matters  of  law,  legal  presump- 
tions, or  recite  public  acts  or  laws.(3)  These  prin- 
ciples are  entirely  similar  to  those  already  noticed 


(1)  Cooper  Eq.  PI.  6. 

(2)  Story  Eq.  PI.  $  24.  (8)  Id.  §  24. 
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as  applicable  to  pleadings  at  law,  and  thus  far  per- 
fect harmony  and  uniformity  in  the  pleadings  char- 
acterize both  systems.  The  points  of  difference  as 
we  have  already  noticed  in  a  previous  chapter,  have 
been  abolished  by  the  Code,  and  the  two  systems 
blended  into  one. 

In  equity,  though  it  was  a  general  principle  that 
the  plaintiflTs  title  could  not  be  set  forth  in  the  alter- 
native^  yet  a  bill  might  sometimes  be  brought  with  a 
double  aspect,  as  where  the  title  to  relief  would  be 
the  same  in  each  case,,  the  plaintiff  might  aver  facts 
of  a  different  nature,  which  would  equally  support  his 
application.(l)  A  bill  with  a  double  aspect  was  pro- 
per, where  upon  his  case  the  complainant  was  doubt- 
ful as  to  which  of  two  kinds  of  relief  he  was  enti- 
tled, or  where  the  particular  relief  depended  upon  a 
fact  of  which  he  was  uncertain.(2)  But  in  such  case 
the  prayer  for  relief  must  not  be  inconsistent 
with  the  case  made  by  the  bill.  Thus  a  bill  could 
not  be  filed  distinctly  charging  a  will  to  be  void, 
and  praying  that  it  might  be  declared  void  and  can- 
celled ;  or,  in  case  it  should  be  held  valid,  then  pray- 
ing a  partition  of  lands  devised  in  it.  The  com- 
plainant instead  of  alleging  that  the  will  was  void, 
should  have  stated  that  he  was  ignorant  whether  it 
was  valid  or  invalid,  and  should  have  shown  that 
he  was  not  in  a  situation  to  have  that  question  set- 
tled by  a  suit  at  law;  and  he  should  then  have 
prayed  that  the  question  ^ight  be  settled  under  the 
direction  of  the  court,  and  that  he  might  have  the 


(1)  story  Eq.  PI.  264. 

(2)  Llo>d  vBjBrewster,  4  Paige,  587. 
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relief  to  which  he  might  he  entitled  in  the  alterna- 
tive ;  that  is  to  say,  either  the  will  declared  invalid, 
or  a  partition  of  the  e8tate.(l)  It  has  been  already 
noticed,  that  under  the  Code  alternative  relief  may 
be  prayed,  and  the  proper  relief,  whether  legal  or 
equitable,  administered  in  the  same  action ;  but  in 
such  cases  the  relief  prayed  must  not  be  inconsist- 
ent.(2) 

Statutory  provisions  relative  to  actions  concerning 
real  property. — There  are  certain  provisions  of  the 
statute  relative  to  the  statement  of  facts  in  a  com- 
plaint in  an  action  concerning  real  property,  which 
may  be  here  properly  noticed.  The  Code  provides 
that : 

"The  general  provisions  of  the  Revised  Statutes  relating  to 
actions  concerning  real  property,  shall  apply  to  actions  brought 
under  this  act  according  to  the  subject  matter  of  the  action,  and 
without  regard  to  form.(3)" 

Thus  the  general  provisions  of  the  statute  rela- 
tive to  what  a  complaint  shall  contain,  in  an  action 
to  recover  real  property,  or  for  dower,  or  for  the  par- 
tition of  real  estate,  or  to  foreclosea  mortgage,  etc., 
are  still  in  force.  In  an  action  to  recover  real  prop- 
erty, it  is  sufficient  for  the  plaintiff  to  aver  that,  on 
some  day  to  be  specified,  and  which  shall  be  after 
his  title  accrued,  he  was  possessed  of  the  premises 
in  question,  describing  them,  (4)  and  being  so  pos- 
sessed, the  defendant  afterwards,  on  some  day  to  be 
stated,  entered  into  such  premises,  and  that  he  un- 
lawfully withholds  from  the  plaintiff  the  possession 


(1)  1  Barb.  Cb.  R.  829. 

(2)  3  Sand.  668;  6  How.  Pr.R.  181.  (8):Am.Code,  §466,  see^ao,  §448, 471. 
(4)  Am  provided  in  the  subsequent  section.  See  §8,  ^  R.  S.  (8d  ed.)  p.  401 
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thereof,  to  his  damage  any  nominal  sum  the  plain- 
tiff may  think  proper  to  state. (1)  If  the  plaintiff 
claims  any  undivided  share  or  interest  in  any  prem- 
ises, he  shall  state  the  same  particularly  in  such 
declaration.(2) 

So,  too,  in  an  action  for  the  recovery  of  dower, 
the  statute  provides  that  the  plaintiff  shall  state  that 
she  was  possessed  of  the  one  undivided  third  part  of 
the  premises,  as  her  reasonable  dower  as  widow  of 
her  husband,  naming  him. 

In  every  other  case  for  the  recovery  of  real  prop- 
erty, the  plaintiff  shall  state  whether  he  claims  in 
fee,  or  whether  he  claims  for  his  own  life,  or  the  life 
of  another,  or  for  a  term  of  years,  specifying  such 
lives,  or  the  duration  of  such  term.  And  in  case 
the  action  be  not  brought  for  dower,  the  declaration 
may  contain  several  counts,  and  several  parties  may 
be  named  as  plaintiffs  jointly  in  one  count,  and  sep- 
arately in  others.(3)  The  notice  required  by  sec- 
tion 12  of  the  same  title  of  the  statute,  it  is  pre- 
sumed, is  no  longer  necessary,  it  being  inconsistent 
with  the  general  practice  and  rules  prescribed  by 
the  Code. 

It  has  been  held  in  a  recent  case  (4)  by  the  N.Y. 
Superior  Court,  that  in  every  action  under  the  Code, 
where  a  plaintiff  relies  upon  his  title  to  real  estate 
he  must  set  forth  in  his  complaint  the  facts  which 
prove  that  the  title  which  he  claims  exists,  and  that 
the  mere  averment  that  he  has  such  title  is  insuffi- 


(1)  2  R.  S.  (8d.  ed.)  p.  401,  sec.  7. 

(2)  Idem  §  9. 

(8)  Idem  §§  10  and  11. 

(4)  Lawrence  yg.  Wright,  2  Daer,  678. 
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cient.  Thus  in  an  action  to  recover  real  estate,  it 
was  held  that  a  complaint  which  merely  alleged 
that  the  premises  in  question  were  conveyed  by  war- 
ranty deed  to  the  plaintiff,  that  he  thereby  became 
seized  by  a  lawful  title  of  the  said  premises,  that  the 
defendant  is  in  possession  of  the  same  and  unlaw- 
fully withholds  such  possession  from  the  plaintiff  is 
insufficient  as  not  containing  facts  sufficient  to  con- 
stitute a  cause  of  action.  The  complaint,  it  seems, 
contained  no  allegation  that  the  plaintiff  had  been 
in  possession  of  the  premises,  and  that  being  so  pos- 
sessed the  defendant  entered  and  unlawfully 
withholds,  &c.  All  the  facts,  which  the  complaint 
avers,  says  the  court,  may  be  true,  and  yet  the  plain- 
tiff not  have  a  shadow  of  a  right  to  the  judgment 
which  he  demands.  The  bare  allegation  that  the 
plaintiff  was  seized  of  the  premises  by  a  lawful  title 
and  that  the  defendant  unlawfully  withheld,  &c., 
were  held  to  be  mere  conclusions  of  law,  which,  as 
they  did  not  follow  from  the  facts  previously  aver- 
red, must  be  wholly  disregarded. 

In  the  case  of  Livingston  vs.  Tanner,(l)  at  a 
general  term  in  the  third  district,  it  was  held,  that 
though  the  plaintiff  might  recover  for  the  use  of  the 
land,  in  the  same  action  brought  for  the  recovery  of 
the  land  itself,  yet,  in  order  to  entitle  him  to  prove 
the  value  thereof,  and  to  recover  the  same,  his  com- 
plaint should  contain  in  substance  the  same  allega- 
tions which  the  revised  statutes  required  to  be  in- 
serted in  the  suggestions  for  the  recovery  of  mesne 
profits.     If  these  allegations  were  not  made,  the 

(1)  12  Barb.  481. 
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plaintiff  would  not  be  allowed  to  prove  the  yearly 
value  of  the  land,  nor  recover  its  use  in  the  action, 
but  would  be  driven  to  a  separate  action. 

In  regard  to  the  proper  parties,  plaintiffs  and  de- 
fendants to  an  action  of  ejectment,  and  when  the 
action  will  lie,  the  reader  is  referred  to  what  was 
said  on  the  subject  in  the  second  and  third  sections 
of  chapter  two  of  this  work. 

A  complaint  in  dower,  it  seems,  need  not  allege 
that  the  defendant  is  in  actual  possession  of  the 
premises,  or  that  six  months  have  elapsed  since  the 
death  of  her  husband.(l) 

A  complaint  for  the  foreclosure  or  satisfaction  of  a 
mortgage  must  state  whether  any  proceedings  have 
been  had  at  law  for  the  recovery  of  the  debt  secured 
thereby,  or  any  part  thereof,  has  been  collected.(2) 
This  is  a  matter  of  substance  required  by  the  stat- 
ute and  an  omission  to  state  it  would  be  ground  for 
demurrer.  K  the  complaint  shows  that  a  judgment 
for  the  mortgage  debt  has  been  obtained  it  must  also 
show  that  the  remedy  thereon  has  been  exhausted, 
that  is,  that  an  execution  against  the  property  of 
the  defendant  has  been  returned  unsatisfied  in  whole 
or  in  part.(3)  And  if  such  allegation  be  not  made, 
the  complaint  will  also  be  defective  on  demurrer.(4) 
The  mere  pendency  of  a  suit  at  law,  it  was  held, 
would  not  bar  a  bill  of  foreclosure,  but  the  suit  could 
not  be  prosecuted  without  farther  leave.(6)     The 


(1)  TawnMod  vt.  TownMnd,  2  Sand.  711. 

(2)  2  R.  S.  8d  ed.  2/i6,  §  205.  (8)  2  R.  S.  (8d  ed.)  246,  §  206. 

(4)  9  Paige,  187. 

(5)  8  Paige,  70,  9  Id.  294,  870. 
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mortgagee  might  sue  at  law  upon  the  bond  and  at  the 
same  time  foreclose  the  mortgage  in  equity.     This 
under  the  Code,  he  may  now  do  in  one  action,  even 
though  the  plaintiff  be  the  assignee  of  the  mortgage. 
If  the  plaintiff  has  obtained  judgment  on  a  collater* 
al  security  given  for  the  debt  by  a  third  person  he 
cannot,  it  seems,  foreclose  until  he  has  exhausted 
his  remedy  on  such  judgment.(i)     In  such  case,  if 
he  sets  forth  the  judgment  so  obtained,  his  com- 
plaint must  also  allege  the  return  of  an  execution 
unsatisfied,  or  the  defendant  may  demur.     If  the 
complaint  states  that  no  proceedings  have  been  had 
at  law,  &c.,  such  objection  may  be  taken  by  answer. 
No  provisions  other  than  for  the  foreclosure  can, 
after  the  action  is  commenced,  be  had  for  the  recov- 
ery of  the  mortgaged  debt,  or  any  part  thereof,  unless 
expressly  authorized  by  the  Court.(2)  It  was  suppos- 
ed that  Section  274  of  the  Code  would  in  an  action  to 
f  jreclose  a  mortgage,  authorize  a  judgment  against 
the  makers  of  a  note  or  other  obligation,  for  which 
the  mortgage  was  executed  as  security,  such  makers 
being  parties  also  to  the  foreclosure  suit,  leaving  the 
action  for  the  foreclosure  to  proceed  under  the  order 
of  the  Court.     It  was,  however,  ruled  otherwise  in 
the  recent  case  of  Cobb  vs.  Thornton  et  al.,(3)  the 
Court  holding  that  it  had  no  authority  to  render  a  con- 
tingent judgment  for  the  balance  of  the  debt  remain- 
ing unsatisfied  after  a  sale  of  the  mortgaged  premises, 
previous  to  the  rendition  of  the  principal  judgment 


(1)  4  Paige,  649. 

(2)  4  Paige,  661. 

(8)  8  How.  Pr.  R.  66. 
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for  a  foreclosure  and  sale  of  the  premises  mortgaged. 
The  complaint  in  an  action  of  foreclosure,  should 
.  ordinarily  allege  the  making  of  the  •  mortgage,  its 
date  and  amount,  when  and  where  recorded,  and  a 
brief  description  of  the  premises.  If  a  bond  has  been 
given  with  tfie  mortgage  it  should  also  be  briefly  de- 
scribed in  the  complaint.  If  junior  mortgagees  or 
grantees,  or  junior  judgment  creditors  are  made  par- 
ties, as  they  must  be  in  order  to  foreclose  their  equity 
of  redemption,  it  should  be  stated  that  the  interest 
of  such  defendants  is  junior  and  subordinate  to  that 
of  the  plaintiff.  And  it  will,  in  general,  be  sufficient 
to  aver  that  such  defendants  have  or  claim  to  have 
some  interest  in  the  mortgaged  premises,by  mortgage, 
judgment  or  otherwise,  but  which  the  plaintiff  alleges 
is  junior  and  subordinate  to  the  mortgage  and  claim 
of  the  plaintiff.  It  would  be  improper  to  set  out  the 
mortgage  or  bond  at  any  length  in  the  complaint ; 
and  it  will  be  enough  to  state  that  the  defendant 
mortgaged  the  premises  on  the  day  mentioned  in  the 
mortgage,  to  secure  the  payment  of  the  sum  therein 
mentioned,  with  a  brief  description  of  the  premises, 
and  that  there  is  due  to  the  plaintiff,  for  principal 
and  interest  upon  the  mortgage,  the  sum  claimed.(l) 
The  complaint  must  also  allege  that  no  proceeding 
has  been  had  for  the  recovery  of  the  debt  secured 
by  the  mortgage,  or  any  part  thereof;  or  if  such  pro- 
ceedings have  been  instituted,  the  complaint  should 
state  what  they  are  and  against  whom  instituted, 
and  that  an  execution  has  been  returned  upon  the 
judgment  rendered,  and  that   the   remedy  of  the 

(1)  2Moneir8Pr.  217,  218. 
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defendant  is  exhausted  therein.(l)  The  complaint 
must  also  state  the  relief  demanded  which  is  ordina- 
rily the  foreclosure  and  sale  of  the  mortgaged  premi- 
ses, for  the  payment  of  the  mortgaged  debt,  and  that 
the  defendant  who  is  personally  liable,  may  be  ad- 
judged to  pay  any  deficiency  which  may  remain. 
The  whole  relief  to  which  the  plaintiff  conceives 
himself  entitled  should  be  stated  in  the  complaint; 
for  if  the  defendant  does  not  answer  the  complaint, 
the  Court  has  no  power  to  give  the  plaintiff  any  oth- 
er or  further  relief  than  that  which  he  has  demand- 
ed in  his  complaint.  Therefore  the  precise  judgment 
which  the  plaintiff  desires  should  be  claimed  in  the 
complaint.  So,  where,  for  any  purpose,  it  is  con- 
templated to  move  for  an  injunction^  a  prayer  for 
that  purpose  should  be  contained  in  the  complaint,(2) 
otherwise  the  court  will  not  restrain  the  defendant 
unless  the  facts,  rendering  such  restraint  necessary, 
arise  after  the  suit  has  been  commenced,  when  the 
injunction  may  be  granted  upon  aflSdavit.(3) 

It  is  held  in  the  late  case  of  Corning  vs.  Smith,(4) 
that  in  a  suit  to  foreclose  a  mortgage,  one  who  claims 
adversely  to  the  title  of  the  mortgagor,  and  prior  to 
the  mortgage,  cannot  properly  be  made  a  party  de- 
fendant, for  the  purpose  of  trying  the  validity  of 
such  adverse  claim  of  title.  The  decision,  however, 
was  rendered  in  a  suit  in  equity  arising  before  the 
Code. 


(1)  2MonelP8  Pr.  217,  218;  4  Paige,  661;  1  Clark,  9. 

(2)  Hovey  vs.  McCrea,  4  How.  Pr.  R.,  81. 
(8)  2  Monell'a  Pr.,  220. 

(4)  2  Selden's  R.,  82. 
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An  action  for  the  partition  of  real  estate  may  be  in- 
stituted under  the  Code  by  summons  and  complaint, 
ad  heretofore  by  bill  in  chancery ;  or  the  proceed- 
iiigs  may  be  commenced  by  petition  under  the  Stat- 
ute, as  was  formerly  the  case  ;  and  when  so  institu- 
ted, the  petition  stands  for  the  complaint,  and  the 
proceedings  are  intended  to  be  similar  to  an  action 
under  the  Code.(l)  The  statute  prescribes  that  the 
petition,  (and  also  the  bill,  or,  under  the  present 
practice,  the  complaint)  shall  contain  the  following 
matters : 

1st.  It  shall  particularly  describe  the  premises 
sought  to  be  divided  or  sold. 

2.  It  shall  set  forth  the  rights  and  titles  of  all 
persons  interested  therein,  so  far  as  the  same  are 
known  to  the  petitioner,  including  the  interest  of 
any  tenant  for  years,  for  life,  by  the  curtesy,  or  in 
dower,  and  the  persons  -entitled  to  the  reversion, 
remainder,  or  inheritance  after  the  termination  of 
any  particular  estate  therein,  and  every  person  who, 
by  any  contingency  contained  in  any  devise,  grant 
or  otherwise,  may  be  or  become  entitled  to  any  ben- 
eficial interest  in  the  premises. 

3.  It  shall  be  verified  by  affidavit. 

It  has  been  questioned  whether  the  verification  is 
absolutely  necessary,  under  sections  156  and  157  of 
the  Amended  Code.  The  most  safe  and  correct 
practice,  however,  seems  to  be  in  all  cases  to  follow 
the  statute  and  verify  the  complaint. 

In  case  any  one  or  more  of  the  parties,  or  the 
share  or  quantity  of  interest  of  any  of  the  parties, 

(1)  2  G.  R.,  69;  4  How.  Pr.  R.,  126. 
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be  unknown  to  the  petitioner,  or  be  uncertain  or 
contingent,  or  the  ownership  of  the  inheritance 
shall  descend  upon  an  executory  devise,  or  the 
remainder,  shall  be  a  contingent  remainder  so  that 
such  parties  cannot  be  named,  such  fact  or  facts 
must  be  stated.(l)  It  is  sufficient  in  a  complaint 
in  partition  to  allege  that  the  parties  are  seized  as 
tenants  in  common.  It  is  not  necessary  to  allege 
that  the  plaintiff  is  in  possession  of  the  premises, 
as  that  fact  is  presumed  from  the  allegation  that 
the  parties  are  seized.(2)  If  the  premises  are  held 
adversely,  an  action  for  partition  cannot  be  sustain- 
ed.(3)  If  that  fact  appear  on  the  face  of  the  com- 
plaint, it  is  presumed  under  the  Code,  a  demurrer 
would  lie.(4)  If  it  does  not  so  appear,  the  objec- 
tion may  be  taken  by  answer.(5)  Formerly,  the 
practice  was,  that  where  the  legal  title  was 
disputed  and  doubted,  the  party  would  be  sent 
to  a  court  of  law  to  have  his  title  e8tablished.(6) 
But  the  bill  would  be  retained  to  give  the  plaintiff 
an  opportunity  to  establish  his  title  at  law.(7)  It 
was  customary  also,  in  some  cases  to  set  forth  the 
conveyance  by  which  the  plaintiff  held,  or  the  evi- 
dence of  his  title.  Now,  however,  under  the  Code, 
the  fact  of  the  seizin  may  be  traversed,  and  the 
legal  title  determined,  and  it  is  questionable  whether 
it  is  proper  any  longer  to  set  forth  the  conveyances 
by  which  the  plaintiff  holds,  or  the  evidence  of  his 


(1)  2  R.  S.  (8d  ed.)  418,  §  7. 

(2)  8  Paige,  242. 

(8)  2  Barb.  Ch.  R.  898;  9  Cow.  580;  5  Denio,  886. 

(4)  2  Barb.  Gh.  R.  898.  (6)  2  Paige,  242. 

(6)  8  John.  Gh.  R.  602;  4  Id.  271.  (7)  1  Id.  14. 
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title.  All  this  is  matter  of  proof,  and  if  the  defendant 
deny  that  the  plaintiff  is  seized,  it  is  to  he  given  in 
evidence  on  the  trial.(l) 

In  Striker  vs.  Lynch,(2)  a  partition  suit  under 
the  Code,  the  complaint  alleged  that  B,  and  five 
other  defendants,  "  claimed  some  right,  interest, 
estate  or  title,  in  the  lands  in  question,  or  some  part 
thereof,  but  that  their  claim  was  illegal,  unequitable 
and  void ;  yet  they  claim  an  interest  adverse  to  the 
plaintiff,  and  to  the  other  defendants,  and  are  there- 
fore necessary  parties  to  a  complete  determination 
of  the  question  involved  in  the  action,"  and  prayed 
that  said  B,  and  the  other  five  defendants,  be  ad- 
judged to  have  no  estate  or  title  in  the  land,  and  be 
forever  barred  from  claiming  the  same.  This  alle- 
gation was  considered  defective  on  demurrer.  "Al- 
though section  118  "  observes  Justice  Pratt  in  his 
opinion  in  the  case,  "  says,  that  any  person  may  be 
made  a  defendant,  who  has,  or  claims,  an  interest  in 
the  controversy  adverse  to  the  plaintiff,  yet,  I  ap- 
prehend, something  more  is  necessary  to  be  stated 
in  the  complaint,  than  merely  that  they  claim  such 
interest,  especially  if  the  claim  is  controverted.  The 
nature  of  the  claim  should  be  stated,  otherwise  there 
would  be  no  method  of  ascertaining  whether  it  could 
be  joined  with  the  main  subject  of  litigation  under 
section  167."  In  Bogardus  vs.  Parker,  et  al.(3)  it 
was  decided,  at  the  New  York  special  Term,  that  a 
complaint  in  partition  might  set  up  the  claim  of  one 


(1)  As  to  who  may  apply  for  partition,  seeR.  S.  §  1,  title  8;  chap.  5, 
part  8.    Also  act  amending  same,  passed  April,  1852. 

(2)  11  Leg.  Obs.  116. 
(8)  7  How.  Pr.  B.  806. 
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of  the  defendants  to  a  specific  lien  for  moneys  paid 
to  extinguish  liens  on  the  premises  sought  to  be  par- 
titioned, and  ask  for  an  account  to  be  taken  of  such 
advances.  The  claim  of  one  defendant,  it  was  said, 
may  be  disputed  by  either  of  his  co-defendants,  as 
well  as  the  plaintiff,  and  these  claims  may  be  tried 
and  settled  in  a  partition  suit,  if  they  involve  inter- 
est in,  or  liens  on  the  property  sought  to  be  partition- 
ed. 

The  Code  prescribes  that  proceedings  for  the  de- 
termination of  claims  to  real  property  may  be  prose- 
cuted by  action  under  that  act,  without  regard  to 
form  &c.  The  Revised  Statutes  particularly  pre- 
scribe what  the  notice  (and  so  it  is  presumed  the 
coinplaint)  shall  contain,  to  which  it  is  necessary 
here  only  to  refer.(l)  But  it  was  held  in  the  case 
of  Crane  vs.  Sawyer,(2)  by  Justice  Gridlby,  that  the 
proceedings  by  summons  and  complaint  were  utterly 
inconsistent  with  the  provisions  of  the  statute,  and 
that  notwithstanding  the  provisions  in  the  Code,  the 
proceedings  must  still  be  commenced  by  notice  in  the 
manner  prescribed  by  statute. 

The  writ  of  nuisance  and  the  action  of  waste  are 
abolished  by  the  Code,  and  wrongs  remediable  by 
the  action  of  waste  and  the  writ  of  nuisance,  are 
now  the  subjects  of  civil  actions  under  the  Code, 
without  regard  to  the  form  of  the  action,  so  far  as 
the  same  can  be  applied.(3)  For  the  provisions  of 
the  revised  statutes  respecting  writs  of  nuisance  and 


(1)B.  S.  (8ded.)408,  S2. 

(2)  IC.  R.,N.  S.  81. 

(8)  Am.  Code,  aect  460,  451,  462,  458,  454. 
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actions  of  waste,  and  what  facts  are  to  be  set  forth 
therein,  see  titles  4  and  5 ;  chap,  v.,  part  8.  But 
quere,  how  far,  if  the  decision  in  Crane  vs.  Sawyer, 
supra,  is  to  be  regarded  as  a  rule  of  law,  it  affects 
these  civil  actions  of  waste  and  nuisance. 

Second.  What  matters  must  not  be  alleged . — Hav- 
ing considered  thus  far  what  averments  and  facts 
are  necessary  to  be  alleged  in  order  to  constitute  a 
sufficient  cause  of  action,  it  will  be  now  proper  to 
notice  what  matters  the  plaintiff  is  not  at  liberty  to 
set  forth  as  part  of  his  cause  of  action. 

The  general  rule  is  that  all  the  facts  necessary  to 
sustain  the  plaintiff's  cause  of  action  must  be  set 
forth,  and  no.  more.  Whatever  circumstances  are 
not  necessary  to  constitute  the  plaintiff's  cause  of 
action  or  ground  of  defence,  are,  in  general,  sur- 
plusage.(l) 

Surplmage  taken  in  its  general  sense  includes  un- 
necessary matter  of  whatever  description;  as  1st, 
matters  wholly  foreign  and  irrelevant ;  2d,  matters 
which  though  not  wholly  foreign  do  not  require  to 
be  stated,  such  as  mere  matters  of  evidence,  matter 
of  law,  or  other  things  which  the  court  officially 
notices*  matter  coming  more  properly  from  the  other 
side,  matter  necessarily  implied,  &c. ;  3d,  unnecessa- 
ry prolixity  in.  the  manner  of  statement  (2)  Super- 
fluous or  i];relevant  allegations  also  include  those 
which  are  repugnant  to  what  was  before  alleged.(3) 

In  pleadings  at  law  surplusage  was  not  a  subject 


(1)  See  1  Chit.  PL  214. 

(2)  Steph.  PI.  482. 
(8)  Steph.  PI.  421— 2. 
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of  demurrer,  the  maxim  being  utile  per  inutile  non 
vitiatur.{l)  In  flagrant  cases  of  this  kind,  however, 
the  courts  referred  the  pleading  to  an  officer,  that 
he  might  strike  out  such  matter  as  was  redundant 
and  was  capable  of  being  omitted  without  injury  to 
the  material  ayerments.(2)  In  some  cases,  too,  the 
courts  have,  on  motion,  ordered  the  superfluous  mat- 
ter to  be  struck  out  of  the  pleadings,  and  if  there 
were  any  vexation,  have  required  the  party  insert- 
ing it  to  pay  the  costs  of  the  application.(3) 

In  pleadings  in  equity  impertinence  was  the  same 
kind  of  fault  which  surplusage  was  at  law.  Scandal 
consisted  in  the  allegation  of  anything  which  is  un- 
becoming the  dignity  of  the  court  to  hear,  or  is  con- 
trary to  good  manners,  or  which  charges  some  per- 
son with  a  crime  not  necessary  to  be  shown  in  the 
cause.  To  which  may  be  added  that  any  unneces- 
sary allegation  bearing  cruelly  upon  the  moral  char- 
acter of  an  individual,  is  also  scandalous.(4)  Scan- 
dalous or  impertinent  statements  in  a  pleading  in 
equity,  if  excepted  to  by  a  defendant,  might  be  re- 
ferred to  a  master,  and  on  his  report,  expunged  by 
the  court  with  costs. 

Irrelevant  and  redundant  matter. — The  Code  under- 
takes by  a  general  provision  to  embrace  all  these 
various  cases,  and  to  provide  an  uniform  mode  of 
practice  for  reaching  these  defects  in  pleading. 
Section  160  of  the  amended  Code  provides : 


(1)  1  Chit.  PI.  281. 

(2)  Steph.  PI.  421. 

(8)  Id.    1  Chit.  PI.  231. 

(4)  1  Barb.  Ch.  P.  41;  4  John.  Ch.  R.  487 
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'*  If  irrelevant  or  redundant  matter  be  inserted  in  a  pleading,  it  may  be 
stricken  out,  on  motion  of  any  person  aggrieved  thereby,  and  when  the  al- 
legations of  a  pleading  are  so  indefinite  or  uncertain  that  the  precise  natare 
of  the  charge  or  defence  is  not  apparent,  the  court  may  require  the  plead- 
ing to  be  made  definite  and  certain  by  amendment." 

The  Code  has  not  defined  what  constitutes  trrele-^ 
vant  and  redundant  matter ;  we  are,  therefore,,  left  to 
determine  it  by  the  rules  already  laid  down  in 
various  judicial  decisions,  and  from  the  analogy  of 
the  old  practice  at  law  and  in  equity.  In  its  widest 
sense  undoubtedly  irrelevant  and  redundant  matter 
may  be  considered  as  embracing  everything  that 
was  surplusage  in  pleadings  at  law,  as  well  as  scan- 
dal and  impertinence  in  pleadings  in  equity.  Hence, 
unnecessary  prolixity  of  statement,  mere  matters  of 
evidence,  conclusions  of  law,  matters  properly  com- 
ing from  the  other  side,  as  well  as  matters  wholly 
foreign  to  the  controversy,  may  be  considered  irrel- 
evant and  redundant.  It  is  to  be  observed,  howev- 
er, that  now  as  formerly,  redundancy  and  surplus- 
age do  not  vitiate  a  good  pleading,  nor  can  it  be  de- 
murred to,(l)  but  is  waived,  unless  the  objection  be 
taken  by  motion  to  strike  out,  which  must  be  made 
before  demurrer  or  answer,(2)  and  before  noticing 
the  cause  for  trial,(3)  and  within  twenty  days  from 
the  time  of  service  of  the  pleading  objected  to.(4) 

In  Hynds  vs.  Griswold,(5)  it  was  said  by  Mr  Jus- 


(1)  White  V,  Kidd,  4  How.  Pr.  R.  68;  Esmond  v.  Van  Benscoten,6  Id. 
441. 

(2)  Sup.  Court  RuleS;  40  ;  2  Sand.  680. 
(8)  How.  Pr.  R.  44. 

(4)  Id.  40  Rule  S.  C. 

(6)  4  How.  Pr.  R  69.    8  Id.  287.    4  Sand.  705. 
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TiCE  Harris  that  the  160th  section  of  the  Code  did 
not  authorize  an  application  upon  motion  to  strike 
out  every  irrelevant  or  redundant  expression  or 
clause  which  might  be  found  in  a  pleading.  EflFect 
must  be  given  to  the  word  "  aggrieved,^^  as  used  in 
that  section.  The  matter  must  not  only  be  irrele- 
vant Or  redundant,  but  some  party  must  be  figgriev- 
ed  or  prejudiced  thereby.(l)  In  a  subsequent  case, 
however,  before  the  same  Justice,  the  language  of 
this  opinion  was  essentially  qualified.(2)  It  was 
there  said,  it  was  not  intended  that  before  such  a 
motion  could  be  granted  it  must  be  shown  that  some 
actual  injury  would  result  to  the  moving  party,  if 
the  matter  sought  to  be  expunged  was  suffered  to  re- 
main. Every  unnecessary  expression  or  redundant 
sentence  should  not  be  expunged.  But  where  en- 
tire statements  are  introduced,  upon  which  no  mate- 
rial issue  can  be  taken^  the  opposite  party  may  be 
"  aggrieved"  by  allowing  them  to  remain,  and  in  all 
cases  is  entitled  to  his  motion. 

In  the  case  last  cited,  Justice  Harris  expressed 
his  full  concurrence  with  Justice  Hand  in  the  view 
taken  of  the  question  in  Carpenter  v.  West.(3)  The 
opinion  in  that  case  expresses  with  much  clearness 
and  force  what  we  regard  as  the  true  construction 
of  this  section  of  the  Code : 

"  By  irrelevant  or  redundant  matter  in  the  Code,  I 
take  it  is  meant,  what  is  usually  understood  as  im- 
pertinent ;  for  a  pleading  in  equity  is  impertinent 


(1)  See  also  2  Sand.  682,  and  Bedell  vs.  Stickles,  4  How.,  482. 

(2)  Williams  vs.  Hayes,  5  How.  Pr.  R.  476. 
(8)  6  Id.  62,  at  Special  Term,  August,  1860. 
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when  it  is  stuffed  with  long  recitals,  or  long  digres* 
sions  which  are  altogether  unnecessary  and  totally 
immaterial  to  the  matter  in  hand.(l)  It  is  like  sur- 
plusage at  law.  According  to  Webster,  redundant 
means  superfluous,  more  than  iisf  necessary,  supera- 
bundant ;  and  irrelevant^  not  applicable  or  pertinent, 
not  serving  to  support.  Both,  therefore,  may  prob- 
ably come  under  the  head  of  impertinent.  Prolixity 
may  become  redundance,  and  Lord  Eldon  held  that 
needless  prolixity  was  in  itself  impertinence.  It  has 
been  thought  that  irrelevant  and  redundant  matter 
should  not  be  struck  out  unless  a  party  is  aggrieved 
or  prejudiced  thereby,  (per  Harris  inHynds  vs.  Gris- 
wold,  supra.)  With  deference,  I  doubt  that  this  is 
so  to  the  fullest  extent.  As  to  scandalous  matter,  it 
is  not  clear  that  a  person  not  a  party  to  the  record 
may  move  to  strike  it  out.  And  the  Court,  it  seems, 
will  do  it  without  application  of  any  one.  And  im- 
pertinence in  an  answer  was  always  exceptionable. 
My  own  impressions  are,  that  as  to  scandalous  and  im- 
pertinent, irrelevant  and  redundant  matter,  the  Code 
has  not  in  any  respect  changed  the  former  practice  in 
equity  cases.  Its  effect  on  what,  before  the  Code, 
would  have  been  cases  at  law,  is  not  now  under  con- 
sideration. If  this  view  is  correct,  the  adverse  party 
may  always  be  considered  aggrieved  by  scandalous, 
irrelevant,  impertinent,  and  redundant  matter  in 
pleading.  I  think  one  may  be  considered  ag- 
grieved by  the  interpolation  of  matter  into  the  plead- 
ings in  a  cause,  in  which  he  is  a  party,  foreign  to 


(1)  See  reference  to  cases  in  this  opinion,  which  are  omitted  in  the  above 
extract. 
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the  case ;  and  he  always  had  a  right  to  have  the 
record  expurgated  for  that  reason,  without  reference 
to  the  question  of  costs.  If  relevant,  it  cannot  be 
scandalous.  And  a  few  unnecessary  words  will  not 
make  a  pleading  impertiment.  And  courts  should  be 
liberal,  especially  until  our  novel  system  of  plead- 
ing shall  have  become  better  settled  and  understood. 
Every  fact  direct  or  collateral,  tending  to  sustain 
the  general  allegations  of  the  bill,  may  be  inserted, 
if  done  in  a  proper  manner." 

These  views  may  be  considered  as  embodying  the 
settled  rule  of  practice  in  the  third  and  fourth  Judi- 
cial Districts,  and  it  is  presumed  elsewhere  through- 
out the  state. 

In  a  more  recent  case.(l)  the  same  Justice  who 
delivered  the  opinion  in  Hynds  vs.  Griswold,  inti- 
mates that  he  would  not  grant  an  order,  striking  from 
the  pleadings  unimportant  redundant  matter,  which 
was  not  jrolix,  and  does  not  tend  seriously  to  preju- 
dice the  defendant  or  enaimber  the  record.  This  would 
seem  to  establish  the  rule  very  nearly  where  it  stood 
under  the  old  equity  system.  Thus,  for  example, 
an  exception  for  impertinence  founded  on  a  few  un- 
necessary words,  was  not  allowed,  unless  they  might 
lead  to  the  introduction  of  improper  evidence  ;(2) 
and  a  short  sentence,  although  it  contained  no  fact 
or  material  matter,  and  was  only  inserted  in  a  plead- 
ing from  abundant  caution,  was  not  deemed  im- 
pertinent. It  being  said  by  the  Court,  that  the  prac- 
tice of  taking  exception  to  such  trivial  matter  is  not 


1  Clark  Jr.  v.  Harwood,  et  al.  8  How.  470. 

(2)  6  Paige,  522;  6  Id,  289;  Story  Bq.  PI.  §  267. 
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to  be  encouraged.(l)  The  tendency  of  the  decisions 
of  our  courts,  since  the  Code  went  into  effect,  with 
some  few  exceptions  is  the  same.  The  practice  of 
taking  exceptions  to  trivial  and  unimportant  allega- 
tions by  motion  to  strike  them  out  as  redundant 
and  irrelevant  is  not  encouraged,  and  so  far  as  my 
observation  extends,  these  motions  are  generally 
granted  in  those  cases  only  where  1st,  the  opposite 
party  might  in  some  respect  be  aggrieved  should  the 
redundant  matter  be  allowed  to  stand,  as  where  it 
might  lead  to  the  introduction  of  improper  evidence 
or  the  like,  or  2d,  where  the  matter  was  needlessly 
prolix,  or  would  tend  to  encumber  the  record. 
Thus  it  is  held  in  a  recent  case,(2)  that  matter 
not  essential  to  establish  a  cause  of  action,  if  it  be 
such  as  may  be  proved  on  the  trial  in  support  of  the 
issue,  is  not  irrelevant  or  redundant,  and  Justice 
Welles  remarks  in  that  case,  "it  does  not  lie  with 
the  defendant  to  object  that  the  complaint  is  more 
specific  than  the  law  requires,  unless  some  estab- 
lished rule  of  pleading  has  been  violated.  Such  as 
the  statement  of  evidence  or  the  like."  Upon  the 
same  principle  is  the  case  of  St.  John  vs.  Griffith(3) 
in  which  certain  allegations  of  fraud  were  refused  to 
be  struck  out,  no  particular  injury  appearing  to  re- 
sult from  the  superfluous  allegations  complained  of. 
The  Court  observed  that  these  motions  were  not  to 
be  encouraged,  but  the  pleadings  were  to  be  liberally 
construed  with  a  view  to  substantial  justice  between 
the  parties. 


(1)  1  Edw&rds'  Ch.  R.  860. 

(2)  Root  vs.  Foster,  §  How.  Pr.  R.  87. 
(8)  1  Abbott'cl  Pr.  R.  48. 
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This  doctrine  that  all  matters  proper  to  be  proved 
in  support  of  the  issue,  thoqgh  not  necessary  to  a 
complete  cause  of  action,  may  be  set  forth  in  the 
complaint,  has  been  countenanced  by  several  other 
decisions.  Thus  in  FoUett  vs.  Jewett,(l)  Justice 
Selden  held  that  the  true  rule  in  regard  to  striking 
out  redundant  matter  was,  that  unless  it  is  clear  that 
the  facts  and  circumstances  alleged  cannot  properly 
be  received,  such  matter  will  be  retained  until  the 
trial.  So  also  in  Hynds  vs.  Griswold,(2)  it  was  held 
by  Justice  Harris  that  anything  which  it  would  be 
material  to  prove  upon  the  trial  ought  not  to  be  deemed 
irrelevant.  This  language  was  qualified  by  the 
same  Judge  in  William  vs.  Haye8(3)  by  the  expla- 
nation that  ''facts  which  might  be  material  to  the  is- 
sue, as  tending  to  aggravate  or  mitigate  damages,  might 
properly  be  stated  in  the  pleadings,  though  not  ne- 
cessary to  constitute  a  complete  cause  of  action." 
Perhaps  this  qualification  is  not  sufficiently  guarded, 
and  indeed  it  may  be  said  to  be  not  entirely  consis- 
tent with  the  rule  laid  down  in  this  same  case,  which 
we  have  elsewhere  assumed  to  be  the  correct  rule, 
namely,  that  facts  which  go  to  establish  the  essenti(d 
facts  in  the  case  ought  not  to  be  inserted. 

The  difficulty  will  be  found  to  consist  in  distin- 
guishing between  "facts"  which  are  the  proper  sub- 
ject of  an  allegation  in  pleading,  and  the  mere  evi-- 
dence  of  those  facts,  which  it  is  universally  conceded 
cannot  be  alleged,  a  distinction  which  as  has  been 


(1)  11  Leg.  Obs.  198;  see  ftlao  5  Sand.  660. 

(2)  4  How.  Pr.  R.  70.  (8)  6  Id.  476. 
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remarked,  cannot  in  all  cases  be  very  clearly  point- 
ed out.  Thus  it  is  not,  I  apprehend,  strictly  correct 
to  say,  that  whatever  is  material  to  be  proved  on  tlie 
trial  is  relevant  ;(1)  nor,  that  whatever  is  material 
on  the  question  of  damages,  and  may  be  proved,  may 
also  be  properly  alleged  in  the  complaint ;  and  it  was 
certainly  going  far  to  say,  as  was  said  in  Root  vs. 
Foster,(2)  supra,  that  in  an  action  of  assault  and  bat- 
tery, the  complaint  might  set  forth  the  business  and 
employment  of  the  parties,  the  object  and  intent  of 
the  assault,  with  an  allegation  that  it  caused  the 
plaintiff  to  be  ridiculed,  &c.,  for  the  reason  that 
the  motive  and  intent  with  which  an  assault  and 
battery  are  committed,  and  the  consequences  result- 
ing, are  material  aa  the  question  of  damages,  and 
may  be  proved.  No  doubt  it  is  proper  under  the 
Code,  as  under  the  old  practice,  and  perhaps  neces- 
sary to  set  forth  in  the  pleading  such  damages 
as  are  not  implied  by  law  from  a  breach  of  a  con- 
tract, and  generally  all  consequential  damages, 
which  do  not  necessarily  arise  from  the  injury  com-- 
plained  of,{S)  The  principle  is  very  clearly  illustra- 
ted by  the  case  of  Slack  vs.  Brown,(4)  in  which  the 
plaintiffs  claimed  to  recover  damages  for  the  loss  of 
a  vessel  which  had  been  run  down  by  another 
through  carelessness  or  negligence,  without  claim- 
ing the  consequential  damages ;  the  plaintiffs  were 
not  permitted  to  prove  that,  in  consequence  of  the 
injury  sustained,  they  had  lost  a  trip  of  their  vessel, 


(1)  See  Wooden  vs.  Strew  10  How.  Pr.  R.  48.    (2)  9  How.  Pr.  R.  87. 
(8)  2  Barb.  S.  G.  R.  526;  12  We»d.  64;  18  Id.  890. 
(4)  18  Wend.  890. 
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&c.  "  The  consequential  damages  were  special,"  said 
the  Court,  ^^  and  did  not  necessarily  arise  from  the 
injury  complained  of,  and  consequently  were  not 
implied  by  law.  To  prevent  surprise,  the  pleader 
should  have  stated  particularly  the  special  dama- 
ges sought  to  be  recovered."  Within  this  limitation, 
the  dictum  in  Williams  vs.  Hays,  noticed  supra,  that 
^*  facts  which  might  be  material  to  the  issue  as  tend- 
ing to  aggravate  or  mitigate  damages  might  properly 
be  stated  in  the  pleadings "  can  be  safely  applied. 

But  where  the  damages  are  the  direct  consequen- 
ces of  the  injury  complained  of,  I  suppose  matters 
tending  to  aggravate  them,  wcmld  be  regarded  as 
not  issuable,  and  consequently  redundant.  Where 
various  matters  are  alleged  in  aggravation  of  dama- 
ges they  ought  not  to  be  particularly  set  forth  in  de- 
tail, as  for  example  in  trespass,  where  the  plaintiff 
declared  that  the  defendant  broke  and  entered  his 
dwelling  house,  and  forced  open  the  closet  doors, 
drawers,  chests,  cupboards  and  cabinets  of  the  plain- 
tiff, it  was  held  on  special  demurrer,  under  the  old 
system,  that  breaking  and  entering  the  honse  was 
the  principal  ground  of  action,  and  the  rest  being 
matters  thrown  in  to  aggravate  damages,  need  not 
be  more  particularly  8pecified.(l)  The  rule  in  ac- 
tions on  contract  was  equally  clear,  that  damages 
necessarily  resulting  from  a  breach  of  the  contract, 
are  implied  in  law,  and  the  facts  going  to  show  such 
damages  need  not  and  ought  _not  to  be  specially  al- 
leged. This  has  been  held  to  apply  to  pleadings 
under  the  Code  in  a  case  befare  Justice  Willabd,  ari- 
sing on  a  claim  for  damages  for  the  breach  of  a  con- 

(1)  Steph.  PI.  871  i  8  WOs.  292. 
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tract  to  convey  land.(l)  The  plaintiff  set  forth  in 
his  complaint  certain  facts  tending  to  enhance  the 
damages  resulting  from  a  breach  of  the  contract; 
thQ  Court  held  this  to  be  mere  matter  of  evidence 
upon  which  no  material  issue  could  be  taken,  and 
ordered  the  allegations  to  be  struck  out  with  costs. 
And  it  has  been  also  several  times  held  that  mat* 
ters  going  merely  to  mitigate  damages  ought  not  to 
be  pleaded.(2) 

In  the  case  of  the  Rensselaer  &  Washington 
Plank  Road  Co.  vs.  Wetsell,(3)  and  the  case  of  Stew- 
art and  others  vs.  Bouton,(4)  the  same  principle  is 
recognized  as  a  well-settled  principle  of  pleading. 
Justice  Harris,  in  his  opinion  in  the  former  case, 
says :  "  The  motion  to  strike  out  redundant  or  ir- 
relevant matter  is  analogous  to  a  demurrer,  and 
should  I  think,  be  decided  upon  the  same  principles. 
If  the  matter  cannot  be  made  the  subject  of  a  mate- 
rial issue,  it  has  no  business  in  the  pleading,  and 
ought  not  to  be  left  there  to  embarrass  the  opposite 
party  and  the  Court.  Mr.  Justice  Hand  has,  in 
Carpenter  against  West,  aptly  compared  this  motion 
to  exceptions  for  impertinence  under  the  former 
Chancery  practice.  With  a  single  exception,  I  think 
the  analogy  will  hold.  That  exception  has  already 
been  noticed  in  several  cases.  It  is  that,  under  the 
Chancery  practice,  mattes  of  evidence  might  prop- 
erly be  inserted  in  a  pleading,  while  they  are  exclu- 


(1)  Mss.  case  Van  Valkenburgh  vs.  Van  Schaack|  not  reported,  at  Sara- 
toga special  term,  December,  1851. 

(2)  Unless  pursuant  to  §  165,  see  4  Sand.  664;  6  How.  Pr.  B.  15, 

(3)  6  How.  Pr.  R.  68. 

(4)  Id.  71. 
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ded  by  the  theory  of  pleading  adopted  by  the  Code. 
Any  matter  which/upon  exceptions  for  impertinence, 
under  the  Chancery  practice,  would  be  struck  out 
as  unnecessary  and  impertinent,  should,  upon  mo- 
tion, be  struck  out  as  redundant  or  irrelevant.  I 
know  of  no  better  test  than  that  I  have  already 
mentioned,  which  is,  to  enquire  whether  the  matter 
objected  to  can  in  any  way  be  made  the  svbject^  or  form 
a  part  of  a  material  issue.^* 

The  "  tesf^  referred  to  is  precisely  the  rule  long 
recognized  in  Chancery,  with  the  exception  noticed 
above.  In  the  consideration  given  to  this  subject 
on  a  former  page,  (1)  it  was  intimated  that  the  best 
rule  to  ascertain  whether  matter  be  impertinent,  is 
to  see  whether  the  subject  of  the  allegation  could 
be  put  in  issue,  or  given  in  evidence  between  the  par- 
ties. Or,  as  it  is  better  stated  in  one  of  the  cases 
there  cited,  where  the  action  is  for  relief  alone,  the 
cause  of  action  must  be  stated  in  such  a  manner, 
that  the  main  facts  upon  which  the  plaintiff's  right 
to  relief  depends,  " may  be  put  in  issue,  and  tried" 
Keeping  in  view  the  exception  noticed  by  Judge 
Harris  in  the  above  case,  that  the  discovery  is  abol- 
ished by  the  Code,  and  facts  can  no  longer  be  stated 
merely  as  matters  of  evidence  between  the  parties, 
the  rules  in  regard  to  expunging  scandalous  and  im- 
pertinent matter  from  the  pleadings  in  equity  may 
be  safely  applied  under  the  Code.(2)  This  distinc- 
tion seems  to  have  been  lost  sight  of  in  some  of  the 
cases,  as  in  Burget  vs.  Bissell,(3)  where  in  an  action 


(1)  See  remarkfl  on  this  subject,  ante,  pages  72  et  seq. 

(2)  4  John.  Ch.  R.,  487;  26  Wend.,  63;  6  Paige,  522;  6  id.  289. 
(8)  6  How.  Pr.  R.  192. 
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of  trespass,  for  taking  timber,  an  answer  was  allow- 
ed to  stand,  which  in  addition  to  a  general  averment 
that  the  title  of  the  timber  was  in  the  defendant, 
proceeded  to  set  forth  at  length,  how  such  title 
arose. 

It  is  true,  as  was  intimated  in  that  case,  that  in  a 
pleading  in  equity,  facts  which  might  be  material  in 
establishing  the  general  allegations  of  a  bill,  or  were 
material  to  the  decision  of  the  suit,  either  as  to  the 
subject  matter  of  the  controversy,  the  relief,  or  the 
costs,  were  relevant  and  not  impertinent  ;(1)  this  is 
the  principle  recognized  in  Howard  vs.  TiflFany,r2) 
as  applicable  to  pleadings  under  the  Code,  and  which 
perhaps  may  be  regarded  as  a  settled  rule.  But  it 
is  not  true  that  the  plaintiff  may  now,  in  any  form 
of  pleading,  state  mere  matters  of  evidence  which, 
though  proper  to  be  given  in  support  of  the  issue, 
cannot  themselves  be  made  a[material  issue,  capable 
of  trial.  This  was  held  by  the  same  Justice  to  be 
the  rule  in  action  at  law  in  the  case  of  Shaw  vs. 
Jane.(3) 

The  exception  referred  to  seems  also  to  have  been 
lost  sight  of  in  the  case  of  the  Rochester  City  Bank 
vs.  Suydam,  before  referred  to,(4)  wherein  it  was  held 
that  certain  matters  ought  not  to  be  stricken  out  of 
the  complaint  '^  as  embracing  matters  of  evidence 
merely,  for  the  reason  that  the  convenience  of  a 
court  of  equity  is  promoted  by  having  as  many  of 
the  circumstances  appear  in  the  pleadings,  and  as 


(l)4Paig«,  174;  5  id.,  522. 

(2)  8  Sand.  S.  G.  B.,  696. 

(8)  4  How.  Pr.  R.,  119,  and  aee  also  Root  ys.  Foster.  9  How.,  87 

(4)  6  How.  Pr,  R..  216, 
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few  in  the  proof  as  possible,"  &c.  Although  in  the 
subsequent  case  of  Wooden  vs.  Waffle,(l)  the  same 
Justice  recognizes  and  applies  the  important  distinc- 
tion alluded  to  abovis ;  and  though  still  maintaining 
the  doctrine  that  the  Code  does  not  provide  a  uni- 
formity of  rules  for  the  statement  of  equitable  as 
well  as  legal  causes  of  action,  yet  admits  that,  by 
the  Code,  the  old  bill  of  discovery  is  abolished,  and 
that  pleadings  can  no  longer  be  used  for  the  purpose 
of  examining  the  opposite  party.  The  conclusion  in 
that  case  is  substantially  in  accordance  with  the  de- 
cisions in  Carpenter  vs.  West,  the  Rensselaer  Plank 
Road  Company  vs.  Wetsel,  and  similar  cases,  and  is 
with  great  clearness  and  precision  expressed  as  fol- 
lows : 

"  Formerly  there  was  no  adequate  mode  of  cur- 
tailing prolixity  in  a  Chancery  pleading.  Excep- 
tions for  impertinence  would  not  reach  many  cases 
of  needless  detail.  The  rule  that  fads  and  not  eoi^ 
dence  must  be  pleaded  had  no  application.  The 
party  had  a  right  to  make  his  pleadings  an  '  exami- 
nation '  of  his  adversary.  Of  course  he  mi^t  insert 
his  evidence  in  order  to  obtain  an  admission.  If 
the  matter  was  relevant  it  was  not  impertinent,  and 
could  not  be  expunged.  The  Code,  however,  af- 
fords tfa^  remedy  required.  The  pleading  can  no 
longer  be  used  as  an  examination.  All  tliat  is  inserted 
for  that  purpose,  therefore,  may  be  stricken  out  as 
redundant.  Statements  maybe  redundant,. which 
are  neither  impertinent  or  irrelevant.     We  may  now 


(6)  6  How.  Pr.  R.  146. 
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apply  to  an  equity  pleading  the  rule  that  mere  matters 
of  evidence  must  not  be  pleaded^  although  in  a  sense 
somewhat  different  from  that  of  the  common  law, 
not  as  confining  the  party  to  the  statement  of  such 
facts  only  as  are  essential  to  the  cause  of  action  or 
defence,  and  upon  which  a  material,  that  is  a  decisive^ 
issue  may  be  taken ;  but  as  limiting  his  right  to  en- 
cumber the  record  with  details  which  have  no  other 
bearing  upon  the  case  than  to  establish  some  other 
fact  affecting  the  equitable  right  in  controversy/^ 

I  understand  this  to  mean  precisely  what  was 
said  in  Howard  v.  Tiffany,  supra,(l)  and  to  recog- 
nize the  old  Chancery  rule  of  pleading,  with  the 
qualification  and  exception  stated  in  Carpenter  vs* 
West,  Rensselaer  Plank  Road  Co.  vs.  Wetsel,  and 
other  cases  above  cited.  The  case  of  Stone  vs.  De 
Puga,(2)  involving  a  similar  principle,  was  decided 
in  a  similar  manner,  and  a  part  of  a  complaint 
struck  out  for  seeking  to  discover  from  the  defend- 
ant mere  matters  of  evidence. 

The  late  case  of  Wooden  vs.  Strew,(3)  is  fully  in 
accordance  with  these  principles,  and  goes  to  sustain 
the  general  doctrinei.that  the  fads  and  not  the  evi- 
dence thereof  must  be  pleculed.  It  was  an  action  to 
set  aside  a  deed  for  fraud,  and  the  plaintiff  in  his 
complaint  alleged  various  acts,  conversations,  omis- 
sions, and  intentions  of  the  defendant,  tending  to 
show  that  he  committed  the  fraudulent  act  for  which 
he  was  prosecuted.     Each  of  these  allegations,  as 


0)  8  Sand.  895. 

(2)  4  Sand.  68. 

(8)  10  How.  Pr.  R,  48. 
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was  stated  by  the  court  in  that  case,  would  have 
been  relevant  testimony  upon  the  trial ;  but  neither 
of  them,  nor  all  combined,  were  the  fraudulent  act 
complained  of.  They  were  accordingly  struck  out 
as  redundant  and  irrelevant.  To  allow  these  alle- 
gations to  stand,  says  the  court,  "would  give  the 
complaint  the  full  effect  of  a  bill  of  discovery,  and 
would  be  an  examination  of  the  defendant  by  bill  and 
answer ;"  a  proceeding  which  is  not  allowed  in  any 
form  of  the  Code. 

An  exception  to  a  matter  partly  pertinent  and  re- 
sponsive, must  be  overruled.  A  party  who  seeks  to 
have  matter  expunged  must  specify  the  parts  of  the 
pleading  which  he  deems  irrelevant  and  redundant. 
Where  the  whole  complaint  is  objected  to,  a  portion 
of  it,  not  particularly  specified,  will  not  be  struck  out 
though  it  be  in  fact  irrelevant  and  redundant.(l) 
Nor  can  an  entire  pleading  be  struck  out  as  irrele- 
vant or  redundant ;  the  &bjection  should  be  taken  by 
demurrer.(2)  The  same  was  held  in  the  Superior 
Court  of  New  York,  in  the  case  of  Fabricotti  vs, 
Launitz,(3)  namely,  that  an  insufficient  complaint 
was  not  irrelevant,  within  the  meaning  of  §  160,  and 
that  the  objection  must  be  taken  by  demurrer.  But 
if  the  objectionable  matter  in  the  complaint  be  im- 
material, and  be  united  with  a  good  cause  of  action, 
it  is  not  demurrable ;  the  objection  must  be  taken  by 
motion  to  strike  out.(4)    The  irrelevant  or  redun- 


(1)  6  How.  Pr.  R.  862. 

(2)  Nichols  vs.  Jones,  6  id.  858;  4  Paige,  88.    This  howeTer,  is  to  be  ta- 
ken with  the  qualification  in  §  152. 

(8)  8  Sand.  744.        (4)  2  Sand.  702, 1  Duer,  245. 
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dant  matter  which  section  160  of  the  Code  autho- 
rizes to  be  struck  out,  is  such  as  implies  that  the 
pleading  contains  other  matters  which  are  material. 
Thus  in  Harlow  vs.  Hamilton,(l)  where  a  whole 
answer  was  bad,  on  a  motion  made  by  the  plaintiff 
to  strike  out  a  portion  of  it  as  irrelevant,  under  sec- 
tion 160,  leaving  another  portion  which  contained 
no  valid  defence  remaining,  the  motion  was  denied, 
the  Court  holding  that  the  party  had  mistaken  his 
remedy,  his  proper  course  being  to  demur,  or  move 
to  strike  out  the  whole  answer  under  section  152  as 
an  irrelevant  defence. 

Of  statement  of  facts  showing  right  of  arrest. — ^A 
question  has  arisen  and  has  been  considerably  dis- 
cussed by  the  Courts,  whether  in  an  action  on  con- 
tract, where  the  debt  is  fraudulently  contracted,  or 
the  defendant  has  removed^  or  is  about  to  remove 
his  property,  with  intent  to  defraud  his  creditors,  or 
in  any  other  action  where  the  defendant  is  a  non- 
resident, or  is  about  to  remove  from  the  state,  &c., 
the  plaintiff  is  at  liberty  to  make  averments  of  such 
facts  in  his  complaint  for  the  purpose  of  enabling 
him  to  take  the  defendant's  body  in  execution.(2)  In 
other  words,  must  the  right  to  arrest  the  defendant, 
appear  in  the  pleadings ;  or,  where  the  facts  confer- 
ring such  right  to  arrest  constitute  no  part  of  the 
maiii  cause  of  action,  can  they  be  stated  in  the  plead- 
ings without  incurring  the  objection  of  irrelevancy  ? 
The  question  seems  to  be  settled  both  upon  principle 
and  authority  in  the  negative.  The  Supreme  Court 
of  the  sixth  district,  at  General  Term>  held,  that 

**^ ^ ^-  _-M^M-l  J-  i 

(1)  6  How.  Pr.  B.  476.  (2)  Am.  Code,  §§  179  and  288. 
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where  the  cause  of  arrest  exists  at  the  time  of  the 
commencement  of  the  action  it  should  be  stated  in 
the  complaint,(l)  thus  confirming  what  was  intima- 
ted by  Justice  Edmonds  in  Barber  vs.  Hubbard,(2) 
and  by  Justice  Hubbard  in  Gridley  vs.  McCum- 
ber.(3) 

But  this  case  was  taken  to  the  Court  of  Appeals 
and  the  judgment  of  the  Supreme  Court  reversed.(4) 
In  the  opinion  of  the  Court  by  Justice  Watson  it  is 
said  that  the  legislature  never  intended  to  oblige  the 
party  alleging  the  fraud  to  embrace  it  in  his  com- 
plaint ;  and  the  case  of  Cheney  vs.  Garbutt(5)  was 
quoted  with  approbation.  In  the  subsequent  case  of 
Field  vs.  Stone  and  Morse(6)  these  cases  were  rec- 
ognized as  furnishing  a  correct  rule  of  decision^  and 
it  was  held  that  allegations  of  fraud  in  making  a 
contract,  inserted  in  a  complaint  upon  the  contract, 
are  redundant  and  irrelevant,  and  will  be  struck  out 
on  motion ;  such  a  complaint,  however,  it  was  said, 
might  be  amended  by  striking  out  these' allegations, 
leaving  the  simple  action  upon  the  contract,  without 
the  ingredient  of  fraud.  This  decision,  with  that  of 
the  Court  of  Appeals  above  noticed,  is  fully  in  accor- 
dance with  prior  decisions  on  the  same  subject  made 
at  both  general  and  special  term.     Thus  in  Bairker 


(1)  Corwin  vs.  Freeland,  6  How.  Pr.  R.  421. 

(2)  8  C.  R.  166. 

(3)  5  How.  Pr.  R.  414;  8  C.  R.  211. 

(4)  2  Selden  R.  560. 

(5)  5  How.  Pr.  R.  467. 

(6)  8  How.  Pr.  R.  47;  Same  case  7  How.  12. 
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VS.  Russel,(l)  the  general  term  of  the  first  district, 
overruling  the  decision  in  the  same  case  at  special 
term,  laid  down  clearly  and  unequivocally  the  rule 
that  the  pleadings  in  an  action  on  contract  should 
not  show  the  facts  upon  which  the  plaintiff  claimed 
the  right  of  arresting  the  defendant.  The  case,  up- 
on this  point,  fully  sustains  the  decisions  made  at 
the  special  term  in  Secor  vs.  Roome,(2)  Cheney  vs. 
Garbutt,(8)  and  Masten  vs.  Scoville.(4)  And  the 
point  may  therefore  be  regarded  as  settled.  In  the 
case  of  Lee  and  others  vs.  Elias  and  others,  in  the 
N.  Y.  Superior  Court,(5)  the  same  principle  was  recog- 
nized, and  Justice  Campbell  after  advisement  with 
all  the  other  Justices  of  the  court,  struck  out  as  ir- 
relevant and  redundant  from  a  complaint  on  a  pro- 
missory note,  certain  allegations  that  the  goods  for 
which  the  note  was  given  were  fraudulently 
procured  from  the  plaintiffs.  ^*We  cannot  accede 
to  the  idea^"  he  remarks,  "that  the  question  of 
fraud,  where  it  is  in  nowise  applicable  to  the  judg- 
ment to  be  rendered,  is  to  be  put  in  issue  by  the 
pleadings  in  order  to  be  tried  in  the  action,  merely 
to  ascertain  whether  the  case  is  one  in  which  the 
defendant  might  have  been  arrested." 

Similar  views  are  expressed  by  Justice  Harris  in 


(1)  11  Barb.  S.  G.  R.  803;  1  Code  R.,  N.  S.  67.  In  tbe  case  of  Harris  vs. 
Cone,  10  How.  Pr.  R.  259,  Justice  Morris  is  reported  as  holding  the  doc- 
trine overraled  by  the  Greneral  Term  in  Barker  vs.  Rnssel.  It  is  to  be  ob- 
served, howeveri  that  though  the  decision  has  been  but  recently  reported 
(December  1854,)  it  was  made,  or  at  least  the  case  was  heard,  at  the  N.  Y. 
special  term  in  March  1858  before  the  report  of  the  case  in  the  Court  of 
Appeals  which  established  a  different  doctrine. 

(2)  2  G.  R.  1,  per  Jones.  (8)  6  How.  Pr.  R.  467,  per  Welles  J. 
(4)  6  Id.  815,  per  HarHs  J.  (5)  8  Sand.  787. 
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Masten  vs.  Scovill,  above  cited :  "It  was  never 
intended  that  the  facts  which  rendered  the  defen- 
dant liable  to  arrest,  except  so  far  as  they  may  be 
involved  in  a  statement  of  the  cause  of  action  itself, 
should  be  set  forth  in  the  complaint.  Should  any 
matter,  not  pertinent  to  the  cause  of  action,  be 
inserted  in  the  complaint,  merely  to  show  that 
the  defendant  is  liable  to  arrest,  as  lor  exam- 
ple, that  the  defendant  had  removed,  or  was  about 
to  remove,  his  property  with  intent  to  defraud  his 
creditors,  I  can  see  no  reason  why  it  should  not  be 
treated  as  redundant  or  irrelevant." 

Such  facts,  of  course,  cannot  for  any  purpose  be 
material  to  the  issue  or  traversable,  because  they 
constitute  no  part  of  the  cause  of  action,  nor  do 
they,  as  in  cases  of  an  equitable  nature,  have  any 
bearing  whatever  on  the  particular  relief  demanded. 
The  kind  of  execution,  as  was  very  properly  said  by 
Justice  Welles,  in  Cheney  vs.  Garbutt,  above  cited, 
is  not  what  was  intended  by  the  relief  to  be  demand- 
ed in  the  complaint.  The  judgment  of  the  court  de- 
termines the  relief  granted,  but  the  judgment  does 
not  undertake  to  specify  in  what  manner  it  shall  be 
carried  into  execution.  The  execution  is  a  separate 
and  distinct  thing  from  the  judgment,  and  the  plain- 
tiff, it  seems,  at  his  own  risk,  must  determine  when 
and  in  what  cases  he  is  entitled  to  issue  an  execution 
against  the  body  of  the  defendant.(l)  Allegations 
merely  going  to  show  the  right  of  arrest,  are,  there- 
fore neither  constitutive  of  a  cause  of  action,  nor  do 


(1)  Aj  to  this  point,  see  cases  above  cited,  and  also  Squire  vs.  Flynn,  8 
Barb.  S.  G.  R.,  169. 
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they  have  any  bearing  upon  the  relief  sought,  and 
consequently  are  not  capable  of  being  put  in  issue 
and  tried.  If  inserted  in  the  complaint,  they  will 
be  struck  out  on  motion  as  redundant.  There  are, 
doubtless,  some  objections  to  this  practice,  and  plaus- 
ible reasons  can  be  urged  why  the  judgment  record 
should  show  on  its  face  enough  to  authorize  an  exe- 
cution against  the  body.  But  until  some  such  pro- 
vision is  expressly  made  by  statute,  the  practice  may 
be  regarded,  on  the  authority  of  the  above  cases,  as 
well  as  upon  principle,  to  be  settled  to  the  contrary. 

Third.  What  matters  need  not  be  alleged. — Besides 
the  rule  at  common  law,  that  evidence,  or  the  cir- 
cumstance merely  tending  to  prove  the  material 
facts,  should  not  be  pleaded,(l)  there  are  some  other 
rules  tending  to  produce  certainty^  and  to  prevent 
obscurity  and  confusion  in  the  pleadings,  which  may 
be  usefully  applied  to  pleadings  under  the  Code. 

Thus  it  is  laid  down  as  a  general  rule,  that  it  is 
not  necessary  to  state  matter  of  which  the  Court  takes 
notice  eX'0ffici0y(2)  as  for  example,  the  principles  of 
the  common  law,  or  enactments  by  public  statute,(3) 
for  these  the  Judges  are  bound  officially  to  notice  ; 
and  by  the  Code,  a  private  statute  is  sufficiently 
pleaded  by  referring  to  its  title,  and  the  day  of  its 
passage.(4)  There  are  various  other  matters  of 
which  the  Court  judicially  takes  notice ;  as  of  the  di- 
vision of  the  State  into  counties,  judicial  districts, 
&c.»(5)  the  meaning  of  English  words,  terma  of  art. 


(1)  20  Wend.,  67;  1  Denio,  151.  (2)  Com.  Dig.  Pleader,  78 

(8)  8  Coma.,  188;  .12  Wend.,  79.  (4)  Am.  Code,  §  168. 

(5)  This  is  by  sUtnte. 
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legal  weights  and  messures,  the  privileges  of  ofi&cers 
of  the  court,  &c.,  &c.Xl)  and  it  i^  unnecessarj  to 
allege  these  matters  in  pleading. 

It  is  not  necessary  to  state  matter  which  would  come 
more  properly  from  the  other  side,  or  to  anticipate  the 
answer  of  the  adversary.  It  is  sufficient  tl^at  the 
pleading  should  contain  a  good  prima  facie  case  with- 
out reference  to  possible  objections  not  yet  urged.(2) 
As  in  a  complaint  on  a  bond,  or  other  contract,  it  is 
unnecessary  to  allege  that  the  defendant  was  of  full 
age  at  the  time  of  the  contract.(3}  The  plaintiff  is 
not  bound  in  his  complaint  to  negative  a  possible 
defence,  but  the  complaint  is  good  if  it  show  a  prima 
facie  right  to  recover,  and  so  the  rule  has  been  held 
in  pleadings  under  the  Code.(4)  Thus  in  an  actio9 
on  a  note  not  within  the  statute,  a  special  consider- 
tion  need  not  be  alleged,  but  the  want  of  considera- 
tion, if  it  is  intended  to  be  relied  upon,  should 
properly  be  set  up  by  the  other  side. 

So  under  the  old  system,(d)  and  so  even,  it  has 
been  held,  unde^r  the  Code,(6)  when  a  memorandum 
or  writing  is  Aecessary  to  the  validity  of  the  promise, 
it  need  not  b^  pleaded  to  be  in  writing,  though  it 
must  be  proved  to  be  so  on  the  trial.  And  by  the 
old  system  also  in  caae  of  a  debt  barred  by  the  stat- 
ute of  limitations,  or  discharged  under  the  insolvei^it 
act,  the  declaration  need  not  show  that  tjxe  debt  was 


a)  See  1  CbU.  PL  23L6, 22R. 

<2>  Steph.  PI.  850. 

<8)  Steph.  PI.  869. 

<4)  Doughty  TB.  Deylin,  1  Smith's  N.  T.  Com.  PI.  R.  627, 

<6)  John.  287;  16  Id.  424;  6  HiU  88. 

(6)  26  Bsrb.  8664 17  Id.  141. 
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barred  or  discharged,  and  then  set  forth  a  new  pro- 
mise to  avoid  the  effect  of  the  statute,  but  the  objection 
was  left  to  come  from  the  other  side.  It  is  supposed, 
however,  that  the  practice  in  this  respect  is  changed 
by  the  Code,  and  that  now  the  complaint  must  set 
forth,  not  only  the  real  ground  of  action,  on  which 
the  plaintiff  expects  to  recover,  but  all  the  facts 
which  constitute  his  claim.  Thus  if  a  written 
memorandum  is  required  by  the  law  as  an  essential 
fact  to  the  plaintiff's  recovery,  it  must  be  averred  in 
the  complaint,  and  so  it  has  been  held  under  the 
Code,  as  noticed  on  a  former  page.(l)  Upon  exactly 
the  same  principle,  if  the  plaintiff  expects  to  recover, 
not  upon  an  old  debt  which  is  barred  by  the  statute 
of  limitations,  but  upon  a  new  promise,  such  new 
promise  being  the  real  ground  of  the  action,  must  be 
averred ;  and  the  Code  requiring  the  acknowledgment 
or  new  promise  to  be  in  writing,  the  complaint  should 
so  aver  it  to  have  been  made.  Unless  a  complaint  is 
so  drawn,  though  it  may  escape  a  demurrer,  yet,  if 
the  statute  be  pleaded  by  the  defendant,  and  it  should 
appear  upon  the  trial  that  the  demand  on  which  the 
action  is  brought  is  barred,  the  plaintiff  will  incur 
the  hazard  of  being  shut  out  from  proving  a  new 
promise,  for,  the  new  promise  being  the  real  ground 
of  action, (2)  the  court  would  scarcely  allow  him,  on 
the  trial,  to  frame  an  entirely  new  issue,  in  order  to 
prove  such  a  demand. 

It  is  not  necessary  to  allege  what  the  law  will  pre- 
sume.— An  apt  illustration  of  this  rule  is  given  in 


(1)  Ante  page  267  and  cases  there  cited. 

(2)  See  remarks  on  this  sabj^ct  and  cases  cited  on  page  268. 
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the  case  of  an  action  for  slander  imputing  theft;  the 
plaintiff  need  not  aver  that  he  is  not  a  thief  because 
the  law  presumes  his  innocence  till  the  contrary  be 
8hown.(l) 

The  rule  is  also  aptly  illustrated  by  the  case  of 
Maynard  vs.  TalcottX2)  an  action  brought  since  the 
Code,  in  which  it  was  decided,  on  demurrer,  that  the 
complaint  need  not  aver,  or  show  affirmatively,  that 
the  debt  for  which  action  is  brought,  had  become  due 
at  the  time  of  the  commencement  of  the  action. 
The  court  will  not  intend  that  suit  was  brought  before 
cause  of  action  accrued  for  the  purpose  of  support- 
ing a  demurrer;  but,  if  the  court  is  to  presume 
either  way>  the  legal  presumption  will  be,  tha,t  the 
debt  was  due  before  the  commencement  of  the  action. 
The  true  rule,  it  is  presumed,  is  precisely  the  same 
as  under  the  old  practice,  and  if  the  complaint  show 
on  its  face  that  the  cause  of  action  ia  not  yet  due,  it 
is  a  good  cause  of  demurrer ;  but  no  demurrer  will  lie 
simply  becaiise  it  is  not  affirmatively  shown  that  the 
debt  is  due,  that  being  a  matter  which  the  law  will 
pre8ume.(3) 

It  is  not  necessary  tcr  allege  circumstances  necessarily 
implied.{^)  As  if  a  man  plead  that  he  is  heir  to  A, 
he  need  not  allege  that  A  is  dead,  for  it  is  implied.  (5) 
Where  a  complaint  on  a  promissory  note  set  forth 
that  the  payee  endorsed  the  same  for  the  plaintiff,  a 


(1)  Chit.  PL  226,  2  Wils.  147. 

(2)  11  Barb.  S.  C.  R.  665. 

(8)  See  cases  cited  by  Hoyt,  J.,  Maynard  vs.  Talcott  11  Barb.  bl9^ 

(4)  Steph.  PI.  858,  and  cases  cited. 

(5)  2  Saand.  PI.  805. 
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demnrrer  that  the  complaint  did  not  allege  that  the 
plamtijGT  was  the  lawful  holder  of  the  note  was  held 
to  be  fnvolous.(l)  And  it  is  said  that  there  is  no 
exception  to  the  rule  that  the  holder  of  a  promissory 
note  sufficiently  prores  his  title  as  o'^mer  by  the  pro- 
duction of  the  note,  and  proof  of  the  signatures  of 
the  maker  and  endorser .(2)  The  ownership  is  im- 
])lied  in  law  and  need  neither  be  averred  nor  proved. 
The  same  may  be  said  in  regard  to  the  fact  <^  de- 
livery's) The  rule  of  pleading  that  circumstances 
necessarily  implied  need  not  be  alleged  was  of  fa- 
miliar applicatidn,  both  at  law  and  in  equity.  It  is 
perhaps  best  illustrated  in  that  class  of  contracts  no- 
ticed  on  a  preceding  page,(4)  in  which  a  considera- 
tion is  implied  in  law,  as  bonds,  promissory  notes,  &c. 
The  implied  consideration  was  never  required  to  be 
set  forth,  or  proved  as  an  independent  fact,  distinct 
from  the  instrument  6r  obligation  itself.  So  an 
agreemient  to  cotivey  lands  may  be  implied  from  the 
terms  of  the  written  instrument,  although  it  contain 
no  express  contract  on  the  part  of  the  defendant ; . 
and  if  the  writing  is  set  forth  in  h(BC  verba^  the  de- 
fendant's contract  is  necessarily  implied ;  S6  held  in 
Richards  vs.  Edick(6)  uttder  the  Code. 

But  in  actions  at  law  a  matter  necessarily  implied 
though  not  set  forth,  in  the  pleadings,  was  traVers* 
able,  and  an  issUe  might  be  taken  upon  it.(6)    The 


<1)  Appleby  VB.  Elkins,  2  Sand.  578. 

(2)  James  vs.  Chambers,  6  Sand.  62. 

(3)  Sawyer  vs.  Warner,  15  Barb.  S.  C.  R.  282. 

(4)  Ants  pagey  220. 
(6)  17  Barb.  260, 

(6)  See  Post,  Chap.  V.  sec.  11 . 
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rule  was  also  of  frequent  application  in  equitable 
pleadings.  Thus  in  a  bill  for  partition  of  real  es- 
tate it  was  not  necessary  to  aver  that  the  complain- 
ant was  in  possession;  it  was  sufficient  to  allege  that 
he  was  seized  as  tenant  in  common,  &c.;  the  posses- 
sion being  necessarily  implied  from  the  fact  of  seiz- 
ure.(l) 

The  subject  of  setting  forth  damages  has  already 
been  con8idered.(2)  Such  damages  as  naturally 
result  from  the  breach  of  the  contract,  or  the  injury 
complained  of,  are  implied  in  law,  and  they  need 
not^  and  ought  not,  to  be  specially  alleged  in  the 
complaint.  But  those  which  fesult  consequentially 
from  the  injury,  are  not  implied  in  law,  and  must  be 
particularised  and  specially  stated. 

JVhen  a  subject  comprehends  a  multiplicity  of  mat- 
ters^  it  is  not  necessary  to  set  them  forth  in  detail^  but 
where  great  prolixity  would  be  avoided^  or  the  allegation 
on  the  other  side  must  reduce  the  matter  to  a  certainty^  a 
general  mode  of  plectding  is  allowed.{B)  On  a  promise 
by  defendant  to  pay  for  such  necessaries  as  the 
plaintiff  should  Aimish  a  third  person,  the  plaintiff 
alleged  that  he  had  provided  necessaries  to  the 
amount  of  a  certain  sum ;  this  was  held  good  with- 
out specifying  what  the  necessaries  were.(4)  The 
general  rule  above,  however,  is  held  subject  to  a 
qualification  equally  general,  that  where  there  is 
anything  specific  in  the  subject,  though  consisting  in 


(1)  Jenkins  vs.  Van  Schaack  and  Wifq,  8  Paige,  242. 

(2)  Ante,  pageq,  282,  816—818. 
(8)  Stepli.  PI.  554,  257. 

(4)  8  Bulst.  81.  I 
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a  number  of  particulars,  they  must  be  enumerated ; 
as  in  justifying  a  general  charge  of  swindling,  or 
claiming  a  forfeiture  on  the  ground  of  non-compli- 
ance with  a  condition  to  furnish  water  to  such  as 
should  be  willing  to  take  it.(l)  No  greater  particu- 
larity is  required  than  the  nature  of  the  thing  will 
conveniently  admit.  As  in  an  action  for  injury  to 
goods,  if  the  quantity  or  other  description  of  the 
goods  cannot,  under  the  circumstances,  be  conveni- 
ently ascertained,  such  certainty  will  not  be  re- 
quired. 

So  upon  similar  principles,  in  a  recent  case  under 
the  Code,(2)  a  complaint  on  an  agreement  for  the 
conveyance  of  land,  seeking  a  decree  for  specific 
performance,  was  held  good,  which  did  not  set  forth 
a  particular  description  of  the  land,  but  described  it 
generally  as  so  many  acres  of  the  defendant  lying 
and  being  in  Abington,  in  the  State  of  Illinois.  It 
was  insisted  in  that  case  that  the  complaint  ought 
to  have  supplied  the  circumstances  which  would  fur- 
niBh  materials  and  guidance  for  drawing  a  decree  or 
judgment  directing  a  conveyance,  with  a  definite 
description,  so  that  an  officer  might  go  upon  the 
ground  and  select  the  farm.  But  the  court  was  of 
the  opinion  that  this  degree  of  certainty  was  not  in- 
dispensable in  a  complaint.  The  complaint,  it  was 
held,  contained  facts  sufficient  to  constitute  a  cause 
of  action,  and  that  was  sufficient  upon  demurrer;  if 
the  defendant  required  a  greater  degree  of  certainty, 
he  must  seek  his  relief  by  motion  to  make  the  plead- 


(1)  9  Wend.  861. 

(2)  Richards  vs.  Edick,  17  Barb.  260. 
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ing  more  definite  and  certain  by  amendment.  The 
same,  rule  may  be  extended  to  most  other  similar 
cases;  though,  it  is  thought,  it  should  not  be  held 
to  apply  to  an  action  to  recover  property  in  specie^  in 
which  a  particular  description — suflSciently  certain 
at  all  events,  to  enable  the  property  to  be  identifi- 
ed— ^is  of  the  substance  of  the  action. 

Special  provisions  of  the  Code.  There  are  some 
special  provisions  of  the  Code,  which  in  certain  cases 
relieve  a  party  from  the  necessity  of  making  so  full 
and  circumstantial  a  statement  as  was  heretofore 
essential  in  a  good  pleading  in  such  cases.  The 
provisions  have  already  been  incidentally  noticed  in 
the  preceding  pages  of  this  work,  and  it  is  scarcely 
necessary  to  refer  to  them  again.  They  are  com* 
prised  for  the  most  part  in  the  four  following  provis- 
ions : — 1st  in  pleading  a  judgment — it  is  unnecessary 
to  state  the  facts  conferring  jurisdiction,  but  the  plead- 
er may  state  generally,  that  such  judgment  was  duly 
given  or  made.(l)  2d.  Performance  of  conditions 
precedent ;  the  facts  showing  performance  need  not 
be  set  forth,  but  it  may  be  stated  generally,  that  the 
party  duly  performed.(2)  Sd.  Private  statute ;  it  is 
sufficient  to  refer  to  such  statute  by  its  title  and  the 
day  of  its  passage.(3)  4th.  Libel  and  slander;  it 
is  now  no  longer  necessary  to  state  extrinsic  facts 
for  the  purpose  of  showing  the  application  to  plain- 
ti£f  of  the  defamato];y  matter  out  of  which  the  cause 
of  action  arose.(4)     These  rules  tend  in  a  consider- 


(1)  Am.  Code  $  161,  ante,  pages  270  and  271. 

(2)  Ibid  §  162,  ante,  pages  234  and  286. 

(3)  Ibid  §  163,  ante,  page  270. 

(4)  Ibid  §  164,  ante  page. 
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able  degree  to  simplify  and  abridge  Jthe  pleadings  in 
this  class  of  cases,  and  in  reference  to  the  subjects 
to  which  they  are  applicable. 


Fourth.  How  the  facts  must  he  stated.  The  man- 
ner  of  stating  the  facts  in  pleading  under  the 
Code,  so  far  as  respects  precision  and  certainty  of  al- 
legation, is  much  nearer  the  equity  than  the  common 
law  system ;  for,  besides  those  general  rules  dispen- 
sing with  everything  like  technicality  and  form,  the 
liberal  system  of  amendments  allowed  by  the  Code, 
seems  to  invite  a  still  greater  relaxation  of  that  pre- 
cise and  rigorous  formality  which  the  eommon  law 
enjoined . 

In  equity  cases  the  facts  were  not  required  to  be 
set  forth  "  with  such  decisive  and  categorical  cer- 
tainty "  as  at  common  law.(l)  And  this,  I  appre- 
hend, is  equally  true  of  the  manner  of  stating  factfl 
in  pleading  under  the  Code.  Perhaps  it  may  be 
said  that  the  general  features  of  the  system  estab- 
lished by  the  Code  bear  a  still  closer  resemblance  to 
the  rules  of  pleading  in  admiralty  cases,  which  are 
drawn  from  the  civil  law,  and  the  latter,  certainly, 
may  be  consulted  and  studied  with  profit,  by  those 
who  desire  to  attain  a  more  thorough  and  scientific 
knowledge  of  the  subject.  Thus,  in  admiralty  plead- 
ings, the  greatest  liberality  is  practiced,  and  the  sub- 
stance merely  being  regarded,  «s  in  the  civil  law, 
any  necessary   amendments  are   allowed.(2)    The 


(1)  Lube's  Eq.  PI.  18,  note;  Story's  Eq.  206. 

(2)  Danl.  Adm.  288;  4  Mason/ 548;  8  Wash.  G.  C.  484. 
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same  technical  minuteness  and  precision  are  not 
required  as  at  common  law,  but  all  that  is  necessary 
is  that  the  cause  of  action  should  be  clearly  set  forth, 
so  that  a  plain  and  direct  issue  may  be  made  upon 
the  charge,  and  the  evidence  must  be  confined  to 
the  matter  in  is8ue.(l)  Thus  in  the  case  of  the 
schooner  Hoppet,(2)  Chibf  Justice  Mabshall  re- 
marks that  **  a  substantial  statement  of  the  offence 
upon  which  the  prosecution  is  founded,  must  be  the 
rule  of  every  court,  where  justice  is  the  object,"  and 
while  holding  that  this  general  rule  is  perfectly  ap- 
plicable to  courts  of  admiralty,  sitting  for  the  trial 
of  offences  against  municipal  law,  yet  denies  that 
*'  those  technical  niceties  which  are  unimportant  in 
themselves,  and  standing  only  on  precedents  of 
which  the  reason  cannot  be  ascertained,  should  be 
transplanted  from  the  courts  of  common  law  into 
the  courts  of  admiralty."  In  the  case  of  the  Meri- 
no,(3)  Mr.  Justiob  Washington  alludes  to  the  same 
principle,  namely,  that  common  law  formal  prece- 
dents are  not  to  be  regarded  in  admiralty  informa- 
tions, adding  that "  the  material  inquiry  in  the  latter 
cases  being,  whether  the  offence  is  so  set  forth  as 
clearly  to  bring  it  within  the  statute  on  which  the 
information  is  founded."  And  in  the  case  of  the 
Palmyra,(4)  Judge  Story  remarks :  "  There  is,  in- 
deed, in  admiralty  proceedings  little  ground  to  in- 
sist upon  much  strictness  of  averment,  because,  in 


<1)  5  Bob.  Adm.  822f  Duiil.  Adm.  488,  489;  1  Whes.  U.  S.  B.  9. 
(2)  7  Granch's  U.  S.  B.  889. 
<8)  9  Wheaton'8  U.  S.  B.  891. 
(4)  12  Wheat.  U.  S.  B.  1. 
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however  general  terms  the  offence  may  be  articulat- 
ed, it  is  always  in  the  power  of  the  court  to  prevent 
surprise,  by  compelling  more  particular  charges  as 
to  the  matters  intended  to  be  brought  forward  by 
proofs.  In  general,  it  may  be  said,  that  it  is  suffi- 
cient in  libels  in  rem  for  forfeitures,  to  allege  the 
offence  in  the  terms  of  the  statute  creating  the  for- 
feiture." 

In  these  admiralty  or  civil  law  forms  of  pleading, 
however,  the  analogy  between  which  and  the  gen- 
eral rules  enunciated  by  the  Code  we  are  now  trac- 
ing, though  the  same  technical  strictness  is  not  re- 
quired as  at  common  law,  yet  there  are  certain  well 
established  principles  which  govern  the  manner  of 
making  allegations  in  such  cases  that  are  never  lost 
sight  of.  The  courts  have  always  endeavored  to 
keep  these  proceedings  within  some  kind  of  rule.(l) 
Libels,  for  example,  should  state  the  subject  matter 
with  a  reasonable  degree  of  certainty,  and  with  such 
averments  as  admit  of  distinct  answers  being  made 
to  them  ;(2)  and  unless  the  particular  facts  intended 
to  be  relied  on  are  stated  in  the  libel,  they  will  not 
be  considered  at  iBSue.(3)  Nor  is  the  blending  of 
distinct  or  opposite  causes  of  action  allowable  in  li- 
bels, under  the  admiralty  practice,  in  which  respect, 
also,  it  is  strikingly  analogous  to  the  Code.  Thus, 
in  causes  of  damage,  the  libel  must  state  each  dis- 
tinct act  of  injury  in  a  distinct  article,  with  reason- 
able certainty  of  time  and  place.(4)     So,  also,  in  a 


(1)  Divina  Pastora,  4  Wheat.  IT.  S.  R.  62. 

(2)  The  Bostons,  1  Snnmer,  828. 
(8)  The  Isabella,  2  Paine. 

(4)  Treadwell  vs.  Joseph,  1  Snmner,  890. 
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libel  for  wages,  the  facts  should  be  stated  in  distinct 
articles,  according  to  the  usual  course  of  admiralty 
proceeding8.(l)  It  is  not  allowable  to  introduce  in- 
to a  libel  in  rem^  and  quasi  for  possession,  other  mat* 
ters  of  an  entirely  different  character  ;  such  as  an 
account  of  the  ship's  earnings,  with  claims  of  a  part- 
ner for  his  advances  and  wages  as  master.(2)  Nor 
can  the  rights  of  the  United  States  be  blended  with 
the  rights  of  an  informer  in  the  same  libel. (3) 
Nor  can  a  general  prize  allegation  be  joined  with  an 
information  and  seizure  for  the  infringement  of  a 
6tatute.(4)  If,  in  a  libel,  the  allegations  are  not 
drawn  with  accuracy  and  reasonable  certainty,  ex- 
ceptions may  be  taken  ;  as  in  a  libel  for  wages,  the 
distinct  allegations  of  hiring,  voyage,  &c.(5)  Or,  if 
the  facts  proved  do  not  sustain  the  allegation  of  the 
libel,  it  will  be  dismissed,  as  where  a  libel  is  filed 
claiming  a  forfeiture  of  a  vessel,  and  the  facts  do  not 
authorize  the  forfeiture  alleged,  but  show  an  offence 
against  other  provisions  of  the  same  law  imder  which 
the  forfeiture  is  alleged  to  have  accrued ;  or  where 
'a  libel  charges  the  seizure  to  have  been  made  on  wa- 
ter, when  it  was  made  on  land,  such  a  libel  will  not 
support  a  verdict  and  judgment  thereon,  but  must 
be  dismissed  or  amended.(6) 

It  will  be  seen  therefore,  that  the  pleadings  in 
cases  of  libel  in  ihe  admiralty  courts  are  closely  an* 


(1)  Ore  Ys.  TowBsend,  4  Mason,  514. 

(2)  Steamboat  Orleans,  vs.  Phoebus,  11  Pet.  R.,  175. 
(8)  The  Emnlous,  1  Gallis.,  568. 

(4)  The  Dimon,  2  Gallis.,  806. 

(6)  United  States  vs.  The  Hunter,  Peters  0.  0.  B.,  10. 

(6)  The  Sarah)  8  Wheat.,  894. 
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alogous  to  pleadings  under  the  Code.  Only  the  es* 
sential  facts  need  be  alleged,  without  regard  to  par- 
ticular forms,  either  in  contract  or  tort  ;(1)  less  cer- 
tainty than  what  belongs  to  proceedings  at  common 
law  will  sustain  a  decree,  but  the  allegations  must 
point  out  the  fads  so  as  to  give  reasonable  notice  to 
the  party^  to  enable  him  to  shape  his  defence.  It  the 
pleadings  ar^  too  defective  to  enable  the  court  to  pro- 
nounce a  final  decree  on  the  merits,  the  objections 
may  be  taken  even  on  appeal,  and  the  decree  will  be 
reversed,  and  the  cause  sometimes  remanded  with 
directions  to  permit  the  pleadings  to  be  amended;(2) 
for,  proceedings  in  admiralty^  it  is  said,  must  con- 
tain, at  least,  a  general  allegation  of  such  a  nature 
as  will  apply  to  the  case.(3)  It  will  be  observed 
that  similar  powers  as  to  reversing  a  judgment  for 
a  fatal  defect  in  stating  a  cause  of  action,  and  also 
similar  discretionary  powers  in  allowing  amend- 
ments are  conferred  on  our  courts  by  the  provisions 
of  the  Code. 

Though  so  great  a  degree  of  technical  precision 
is  not  required  by  the  Code,  as  in  a  common  law 
action,  and  though  the  formal  parts  of  pleading  are 
abolished,  and  with  them  whatever  may  be  regarded 
as  a  mere  mode  or  form  of  expression,  such,  for  ex- 
ample, as  may  be  found  in  all  the  old  precedents  in 
the  £[>rmal  commencement  and  the  conclusion  of 
the  pleading,  yet  there  are  certain  logical  rules 
relative  to  the  manner  of  statement^  as  well   as  to 


(1)  HalPs  Prac.,  207, 188;  6  How.  U.  S.  B.,  484. 

(2)  Case  of  the  DiyiM  Paslora,  4  Wheal.  U.  8.  &.,  52. 
(8)  Ibid. 
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the  substance  of  the  pleading,  founded  in  reason 
and  good  sense,  which  have  grown  up  under  the  old 
system,  both  in  law  and  equity,  and  which,  though, 
not  formally  recognized  by  the  Code,  may  still  in 
many  cases  be  usefully  and  safely  applied  under  our 
present  practice. (1)  A  few  of  these  rules  respecting 
the  mode  and  manner  of  stating  causes  of  action  in 
a  complaint  will  be  here  noticed.  It  may  be  added 
that  much  of  what  is  said  on  this  point  will  apply 
equally  to  the  mode  and  manner  of  stating  a  defence 
by  the  defendant  in  his  answer.  In  treating  there- 
fore of  the  defendant's  answer  in  the  following 
chapter,  it  will  be  merely  necessary  on  this  branch 
of  the  subject  to  refer  to  what  is  here  said. 

It  was  a  general  rule  at  common  law  that  a  plead- 
ing must  not  be  double,  that  is,  that  the  plaintiff 
eould  not  allege  in  support  of  a  single  demand  sev- 
eral distinct  matters,  by  any  one  of  which  the  de- 
mand might  be  sufficiently  supported.(2)  This, 
however,  did  not  mean  that  if  he  had  several  dis- 
tinct causes  of  action  of  a  similar  quality  or  charac- 
ter against  the  same  parties,  he  was  not  allowed 
to  include  them  all  in  one  suit;  on  the  contrary 
he  was  permitted  to  do  so,  though  each  sepa- 
rate claim  or  demand  constituted  a  separate  part  of 
the  declaration,  technically  called  a  eovnt.  The  matr 
ters  set  forth  in  each  count  should  constitute  but  one 
distinct  subject  of  action  and  no  more,  and,  though 
this  cause  of  action  might  consist  of  a  number  of 
circumstances^  yet,  if  together,  they  constituted  but 


(1)  Gibbon  vs.  Levy,  2  Dner,  170. 

(2)  Stepfa.  PI.  281. 
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one  connected  proposition  or  entire  point,  the  plead- 
ing was  not  double. 

A  violation  of  this  rule  was  called,  in  technical 
language,  duplicity^  and  as  was  said  by  Allen  J.,  in 
Gaboon  vs.  The  Bank  of  Utica,(l)  (in  which  the 
rule  was  recognized  as  applicable  to  the  Code,)  "du- 
plicity does  not  depend  upon  the  feet  that  two  or 
more  causes  of  action  or  defences  are  well  stated.  All 
but  one  may  be  defectively  and  insufficiently  stated, 
and  yet  the  pleading  be  double.  If  the  party  sets 
forth,  and  relies  upon,  more  than  one  cause  of  action 
or  defence,  his  pleading  will  be  double ;  and  if  they 
cannot,  under  the  Code,  be  united,  his  pleadings  will 
be  bad  on  demurrer."  So  also,  in  illustration  of  the 
same  rule,  is  the  case  of  Pugsley  vs.  Aifcen,(2)  hold- 
ing that  the  common  law  principle  which  forbids 
the  lAiion  of  a  cause  of  action  against  a  testator, 
with  a  cause  of  action  against  his  executors  person- 
ally, is  unchanged  by  the  Code,  and  that  such  a 
pleading  is  still  bad  for  duplicity. 

A  similar  rule  prevailed  in  equity,  namely,  that 
two  or  more  distinct  subjects  could  not  be  included 
in  the  same  suit  ;(3)  though  two  or  more  "causes  of 
action  arising  out  of  the  same,  or  even  distinct  trans- 
actions, if  of  the  same  nature,  might  be  joined  against 
the  same  parties,(4)  The  oflFence  against  this  rule 
was  termed  mtdtifariousness^  and  rendered  the  bill 
liable   to   demurrer.(5)      Thus,   a  bill  against  an 


(1  How.  Pr.  R.,  184,  and  cases  there  cited. 
(2)  Barb.  S.  C.  R.,  114,  and  cases  there  cited. 
(8)  IBarb.  Ch.  Pr.,40. 
(4)Id.  432;  6  Paige,  187. 
(5)  5  Paige,  66. 
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executor  for  a  legacy,  and  for  an  individual  debt  of 
the  executor,  is  multifarious  ;(1)  though  a  bill  is  not 
multifarious  where  it  sets  up  one  sufficient  ground  of 
relief,  joined  with  another  distinct  but  untenable 
claim.(2)  So,  too,  at  law  mere  immaterial  matter 
could  not  operate  to  make  the  pleading  bad  for  du- 
plicity, even  though  the  surplusage  was  relied  upon 
by  the  party  pleading  it.(3)  The  proper  way  in 
such  a  case  is  to  object,  not  to  the  whole  pleading, 
(4)  but  to  such  parts  of  it  as  are  immaterial,  which 
under  the  Code,  can  be  done  only  by  motion  to  strike 
out.  In  equity  the  term  multifarious,  applied  not 
only  to  complaints  in  which  there  was  a  misjoinder 
of  distinct  and  independent  causes  of  action,  but  also 
to  the  misjoinder  of  parties.(5)  Wa  have  heretofore 
had  occasion  to  consider  each  of  these  subjects  under 
their  appropriate  titles,  and  need  only  refer  the 
reader  to  what  was  there  said(6)  and  see  further  as 
to  misjoinder  of  actions,  post,  chap,  vii,  sec.  2. 

The  Code  seems  to  have  adopted  similar  rules 
against  duplicity  and  multifariousness  in  pleading.  In 
the  section  providing  for  the  union  of  causes  of  ac- 
tion, legal  as  well  as  equitable,  in  the  same  com- 
plaint, it  is  provided  that : 

^'  The  causes  of  action,  so  united,  must  all  belong 
to  one  of  these  classes,  and  must  affect  all  the  parties 


(1)  John.  Ch.  R.  199,  and  this  rule  is  recognized  under  the  Code;  Pugs- 
ley  vs.  Aiken,  18  Barh.  S.  C.  R.  116,  and  cases  there  cited. 

(2)  5  Paige,  187;  8  Barh.  Gh.  R.  482. 
(8)  Steph.  on  PI.  259. 

(4)  Corns.,  222. 

(6)  Story  Eq.  PI.  §  274;  1  Corns.,  221. 

(6)  Ante,  chap.  2  and  chap.  8. 
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to  the  action,  and  not  require  different  places  of  trial, 
and  must  be  separately  stated.{\) 

And  the  fifth  subdivision  of  section  144,  allows  a 
demurrer  on  the  ground  ^*  that  several  causes  of  ac* 
tion  have  been  improperly  united/*  Whether  this 
refers  to  the  improper  statement  in  a  single  count  of 
several  distinct  causes  of  action,  which  might  be 
properly  joined  if  stated  separately,  or  only  to  the 
misjoinder  of  different  causes  of  action  in  the  same 
complaint,  see  post,  chap,  vii,  sec.  2.  It  is  intimated 
by  Justice  Selden  in  Benedict  vs.  Seymour,(2)  that 
where  two  causes  of  action  are  thus  mingled  in  the 
same  count  without  properly  distinguishing  between 
them,  a  motion  to  strike  out  One  of  them,  and  not  a 
demurrer,  would  be  the  proper  way  to  take  the  ob- 
jection. But  Justice  Willabd,  in  Durkee  vs.  S.  & 
W.  Railroad  Co.,(3)  allowed  a  demurrer  for  that 
cause,  holding  that  if  the  causes  of  action  are  not 
separately  stated  it  is  made  a  distinct  ground  of  de- 
murrsr  by  sub.  5  of  §  144.  In  other  respects  the 
views  of  Justice  Selden  and  Will^rd  concur  as 
to  the  effect  of  the  167th  section,  and  the  mode  of 
stating  different  causes  of  action  in  the  same  com- 
plaint.    Judge  Selden  says : 

^'  First,  then,  it  is  plain  that  the  rule  of  the  com- 
mon law,  which  prohibited  duplicity  in  pleading,  is 
fully  maintained  by  the  Code.  Section  142  provides 
that  the  complaint  may  contain  a  plain  and  concise 
statement  of  the  facts  constituting  a  ^  cause  of  action,' 


(1)  Am.  Code,  §  167. 

(2)  6  How.  Pr.  R.  298. 

(8)  4  How.  Pr.  226;  2  Code  R.  145. 
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and  by  section  167  the  plaintiiSFis  authorized  to  unite 
several  causes  of  action  in  the  same  complaint,  when 
they  are  of  the  same  nature.  How  unite  them  ?  By 
mixing  them  up  in  one  undistinguished  and  undis- 
tinguishable  mass  ?  Clearly  not ;  reason  forbids  this. 
It  needs  not  the  result  of  centuries  of  experience  to 
show  us  how  inconvenient  this  would  be.  The  Code 
sanctions  nothing  of  the  kind.  It  authorizes  the 
statement  of  a  *cause  of  action' — that  is,  a  single  cause 
of  action.  No  other  construction  is  admissible. 
Hence,  if  the  plaintiff  wishes  to  include  in  his  com- 
plaint more  than  one  cause  of  action,  he  must  distin- 
guish between  them  by  the  phrase,  *  And  for  a  fur- 
ther cause  of  action  the  plaintiff  complains,' &c. ;  or 
some  other  equivalent  words.  If  he  fails  to  do  this, 
every  allegation  which  is  not  essential  to  a  single 
cause  of  action  must,  if  objected  to,  be  stricken  out 
as  redundant.  In  other  words,  the  complaint,  if  it 
contains  more  than  one  cause  of  action,  must  be  di- 
vided into  distinct  counts,  like  a  declaration  at  com- 
mon law.  This  is  required  not  only  by  the  provi- 
sions of  the  Code  itself  fairly  construed,  but  by  the 
paramount  necessity  of  having  issues  which  are  to 
be  tried  by  a  jury  clearly  and  distinctly  present- 
ed."(l) 

Judge  Willard  says:  **The  150th  and  ISIst  sees, 
throw  more  light  on  this  question.  By  those  sees, 
the  defendant  is  allowed  to  set  forth  by  answer  as 
many  defences  as  he  shall  have.  They  must  be  sep- 
arately stated  and  refer  to  the  causes  of  action  which 
they  are  intended  to  answer.     The  defendant  is  al- 


(1)  Benedict  vs.  Seymour,  6  Hew.  Pr.  B.,  801. 

44 


346  THE  COMPLAINT.  [CH-  IV. 

lowed  to  demur  to  one  or  more  of  the  several  causes 
of  action  stated  in  the  complaint,  and  answer  the 
residue.  From  these  provisions,  in  connection  with 
the  foregoing,  it  is  obvious  that  the  Code  intended 
that  each  cause  of  action  should  be  embraced  in  a 
single  count  in  the  complaint,  and  that  there  should 
be  as  many  counts  as  there  are  causes  of  action. 
Had  the  old  phraseology  with  which  the  profession 
was  familiar  been  retained,  fewer  mistakeis  would 
have  been  made  in  this  respect  The  requirement 
that  the  several  causes  of  action  must  be  separately 
stated  in  the  complaint,  is  precisely  equivalent  to  the 
requirement  of  a  distinct  count  in  a  declaration,  for 
each  cause  of  action.  Without  such  separation  the 
defendant  cannot  have  the  benefit  of  a  separate  an- 
swer or  demurrer.  Nor  can  there  ever  be  such  an 
issue  framed,  as  to  enable  the  court  and  jury  to  try 
it  in  an  intelligible  manner."(l) 

The  same  doctrine  was  repeated  by  Justice  Wil- 
LABD  in  Pike  vs.  Van  Wormer  ;(2)  and  it  was  again 
said  that  a  demurrer  would  lie  for  not  separating  dif- 
ferent causes  of  action  into  different  counts  as  re- 
quired by  §  197.(3)  Several  subsequent  cases  have 
followed  the  same  rule  of  decision.  Among  them 
may  be  noticed  the  case  of  Getty  vs.  Hudson  River 
Railroad  Co.,(4)  in  which  it  was  held  by  Justice 
Harris,  that  the  causes  of  action  were  such  as  might 
lawfully  be  united  in  the  same  complaint,  yet  the 
defendant  had  a  right  to  insist  that  they  should  be 

(1)  Durkee  vs.  S.  &  W.  Railroad  Co.,  4  How.,  228. 

(2)  6  How.  Pr.  R.,  172;  see  also  Boyce  ts.  Brown,  7  Barb.^  80. 

(8)  See  same  case.  6  How.,  99,  in  which  Harkis  J.  dissents  firom  some  of 
the  positions  taken  hi  that  case. 
(4)  8  How.  Pr.  R.,  177. 
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stated  separately  and  distinctly,  so  that  he  might,  by 
answer  or  demurrer,  as  he  might  be  advised,  present 
an  appropriate  defence  to  each.  Also,  the  more  re- 
cent decision  of  Van  Namee  vs.  Peoble,(l)  wherein 
the  same  Judge  arrives  at  the  same  conclusion,  in  a 
case  where  the  plaintijSf,  by  several  allegations  min- 
gled together  in  his  complaint,  claimed  to  recover 
the  amount  of  three  promissory  notes ;  holding  that 
inasmuch  as  each  note  contained  in  itself  a  complete 
cause  of  action,  though  they  might  all  properly  be 
joined  in  one  complaint,  yet  if  not  separately  stated 
as  distinct  causes  of  action,  the  pleading  was  bad  on 
demurrer  for  duplicity*  Also,  the  case  of  Col  well  vs . 
the  N.  T.  &  Erie  R.  R.  Co.  ;(2)  in  which  a  cause  of 
action  was  held  bad  for  duplicity,  on  demurrer,  which 
claimed  damages  for  breach  of  agreement  to  carry 
cattle  safely  on  the  cars ;  also,  for  loss  of  cattle  by 
reason  of  weak  and  insufficient  cars ;  also  for  the 
conversion  of  such  cattle  as  were  killed  on  the  road ; 
also  a  claim  against  the  defendants  on  their  lia- 
bility as  common  carriers.  ^^The  Code  allows  a  de- 
murrer,''  says  Justice  Mason,  ^'When  several  causes 
of  action  have  been  united,  and  they  are  improperly 
united,  although  of  the  same  class,  unless  they  are 
separately  stated  (3) 

Nor  do  I  see  anything  in  that  class  of  decisions 
which,  in  opposition  to  the  foregoing,  maintains  that 


(1)  9  How.  Pr.  R  ,  198. 

(2)  9  How.  Pr.  R.,  611, 

<8)  And  in  the  more  recent  case  of  Moore  ys.  Smith  and  Marshall;  (10 
How.  861)  a  demurrer  was  considered  by  Jastioe  Dbait,  the  proper  mode 
of  taking  an  objection  to  such  a  defbot. 
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a  demurrer  is  not  the  proper  mode  of  reaching  the 
objection,  that  may  be  said  to  conflict  with  these 
views  as  to  the  nature  of  duplicity  in  pleading,  and 
the  impropriety  of  mingling  several  causes  of  action 
together  in  the  same  counts.  Thus  in  Welles  Exe- 
cutor, &c.  vs.  Web8ter,(l)  Justice  Welles,  while  de- 
nying that  duplicity  is  a  ground  of  d«mwrrer,(2) 
seems  to  concede  that  the  complaint  to  which  the  ob- 
jection was  taken,  and  which  set  forth  nineteen  dif- 
ferent items  of  demand  on  contracts,  claiming  a  gross 
sum  in  damages  for  the  whole,  was  a  defective  plead- 
ing; the  remedy  of  the  defendant  being,  as  he 
thought,  by  motion  to  strike  out^  or  compel  the  plain- 
tiff to  elect.  So,  also,  in  Robinson  vs.  Judd.(3) 
Justice  Marvin,  though  arriving  at  similar  conclu- 
sions in  respect  to  the  mode  of  rieiising  the  objection 
for  duplicity,  holds  the  following  language :  "Un- 
doubtedly a  separate  statement  of  each  cause  o[  ac- 
tion should  be  made.  The  Code  only  authorizes  a 
statement  of  facts,  constituting  a  cause  of  action — 
xme  cause  of  action — and  the  provisioEffi  in  §§  150 
and  151,  and  other  sections,  assume  that  the  pleader 
will  prepare  his  pleadings  as  authorised  by  the  Code, 
and  in  accordance  with  its  provisions ;  but  they  do 
not  prove  that,  in  case  the  complaint  is  not  prepared 
according  to  the  Code  in  all  respects,  that  the  de- 
fendant may  demur,"  &c.  The. point  in  difference, 
therefore,  seems  to  be,  not  what  constitutes  duplicity 
in  pleading,  which  the  Code  prohibits,  but  how  the 


(1)  9  How.  Pr.  R.,  261. 

(2)  See  also,  Goodwin  ^s.  McAllster,  9  How.  Pr.  R.,  128. 

(8)  9  How.  Pr.R.,  878.    See  also,  Peckham  vs.  Smith,  9  fiow.,  486, 
which  holds  thai  a  demurrer  will  not  Ite  for  dnpliciiy. 
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defect  is  to  be  reached,  whether  on  demurrer,  on  mo- 
tion to  strike  out,  or  on  motion  to  make  the  plead* 
ing  more  definite  and  certain.(l)  In  the  case  last 
cited,  the  complaint  set  forth  eight  distinct  causes  of 
action  on  contract,  as  for  money  lent  and  advanced ; 
for  goods  sold ;  for  work  done,  &c,,  without  separat* 
ing  them,  and  claimed  a  gross  sum  in  damages — 
The  decision,  however,  did  not  determine  the  ques- 
tion whether  the  pleading  itself  was  bad,  under 
this  provision  of  the  Code,  though  the  court  inti- 
mated the  opinion  thA4)  it  was  not  obnoxious  ^Ho  the 
ftdl  extmty  to  the  objections  made  to  it."  Such  a 
pleading  it  may  be  observed,  could  scarcely  be  re- 
commended as  aprecedent.  There  can  be,  therefore, 
no  question  that  the  section  of  the  Code  under  con- 
sideration, fiilly  maintains  the  common  law  rule, 
which  prohibits  duplicity  in  pleading,  and,  it  may  be 
added,  the  equity  rule  which  prohibits  mtdtifarious- 
ness.  Each  count,  or  to  use  the  language  of  the  Code, 
■each  statement,  is  required  singly  to  contain  a  good 
cause  of  action,  and  one  only.  Thus  claims  for 
•damages  for  distinct  injuries  to  different  chattels,  at 
diffiirent  times,  or,  in  like  manner,  diffeirent  claims 
for  dams^es  for  o(hi version  of  property,  should  be  set 
forth  in  separate  statements,  in  tiie  manner  indicated 
'in  Benedict  vs.  Seymour,  supra.  And  so,  also,  as  to 
"separate  demands  in  actions  on  contract,  as  for  ex- 
ample, for  twoor  more  promissory  notes ;  a  claim  on 
note,  and  one  on  book  account;  a  claim  for  work  and 
labor,  and  a  claim  for  money  lent  and  advanced,  or 

«■■      ■'■        »■!      ■        I  ,1..  II  .»    ..I  III  I     ■         ■  I  ■  .    I    ■  «<fc    «  i  ^ 

(1)  See  subsequent  chapter  on  the  '*  Demurrer."    Post,  chap,  y,  sec.  2. 
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paid  and  expended  for  plaintiff — ^these  and  like  causes 
of  action,  though  properly  united  in  the  same  com- 
plaint; being  each  a  complete  cause  of  action  in 
itself,  should  be  carefully  separated  into  distinct 
statements,  so  as  to  avoid  the  objection  of  duplicity 
or  multifariousness.  A  similar  doctrine  is  held  in 
relation  to  the  statement  of  a  set-off  by  way  of 
counterclaim  in  the  answer.(l) 

But  it  has  been  adjudged  under  the  Code  that 
where  negligence  is  the  ground  of  action,  claims  for 
injury  to  the  plaintiff's  person  and  his  property,  re- 
sulting from  the  alleged  negligence,  constitute  but  a 
single  cause  of  action,  and  should  not  be  separately 
stated.  The  Code  does  not  abolish  the  causes  of 
action  as  they  existed  before  the  passage  of  that  act, 
nor  does  it  in  any  manner  define  what  should  con- 
stitute a  cause  of  action.  It  leaves  all  this  matter 
as  it  was  at  common  law  or  in  equity,  before  the 
Code  was  passed.(2) 

Whatever  may  be  the  proper  mode  of  raising  an 
objection  for  actual  duplicity  or  multifiiriousness, 
where  two  or  more  entire  and  complete  causes  of  ac- 
tion or  defence  are  not  separately  stated^  there  is  no 
doubt  as  to  the  course  to  be  pursued  in  other  cases  of 
an  informal  or  defective  mode  of  statement.  Thus, 
if  matter  entirely  irrelevant  be  mixed  up  with  a  sin- 
gle good  cause  of  action,  or  unnecessary  statements 
with  the  facts  which  constitute  a  single  connected 
proposition,  or  distinct  point  ;(3)  or  an  untenable 


(1)  Bannoy  y.  Smith,  6  How  Pr.  B.  620,  and  see  post;  chap.  IV>  sec.  2. 

(2)  Howe  ▼.  Peckham  Q  How.  Pr.  B.  229. 
(8)  8  Barb.  S.  0.  B.  126;  7  Cow.  460. 
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claim,  or  insufficient  cause  of  action  be  united  with 
a  good  one,(l)  then  a  motion  to  strike  out  such  ob- 
jectionable matter  should  be  made. 

The  Code  requires  that  the  statement  of  facts 
should  not  only  constitute  a  single  cause  of  action ; 
but  also  that  it  should  be  **  plain  and  concise,"  and 
"without  unnecessary  repetition."  In  an  early  case, 
under  the  new  practice,  a  complaint  in  an  action  for 
false  imprisonment  stated,  at  great  length,  all  the 
circumstances,  and  the  particular  instrumentality  by 
which  the  plaintiff  was  restrained  of  his  liberty,  and 
it  was  held  that  it  should  all  be  struck  out,  and  that 
the  mode  of  stating  a  cause  of  action,  heretofore  in 
use,  was  all  that  was  necessary  .(2)  The  facts  in  the 
complaint  must  be  not  only  concisely  stated  but  they 
must  be  so  expressed  as  to  be  plain^  that  is  intelligi- 
ble to  those  who  understand  the  language,  and  hence 
the  words  are  to  be  understood  in  their  ordinary  and 
popular  sense.(3)  The  statements  must  also  be  made 
witliout  unnecessary  rep4ition.  In  the  Stockbridge 
Iron  Co.  vs.  Mellen,  et  al.,(4)  the  complaint  con- 
tained six  counts  substantially  according  to  the  forms 
of  a  common  law  declaration  in  an  action  against 
common  carriers  each  count  being  really  the  same 
cause  of  action,  slightly  varied  as  to  form  and  man- 
ner of  statement.  This  was  held  bad ;  it  being  re- 
marked by  the  court,  that  "  to  sustain  such  a  pleading 
would  be  to  hold  that  the  party  is  at  liberty  to  choose 
between  common  law  pleadings,  and  the  pleadings 


(1)  6  Paige,  Oh.  R.  187. 

(2)  Shaw  YB.  Jayne,  4  How.  R.  119;  2  C  R.  69. 
(8)  Mann  vs.  Morewood,  6  Sand.  667. 

(4)  6How.  Pr.  R.  489. 
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prescribed  by  the  Code."  In  that  case,  the  plaintiffs 
were  allowed  to  amend,  by  making  their  complaint 
conform  to  the  requirements  of  the  Code,  i.  e.,  by 
setting  forth  a  single  cause  of  action,  or  in  default 
thereof,  all  the  counts,  except  the  first,  were  ordered 
to  be  struck  out  as  redundant  and  irrelevant.  The 
case  of  Sipperly  et  al.  vs.  The  Troy  and  Boston  Rail 
Road  Co.,(l)  furnishes  another  example  of  the  same 
defective  manner  of  statement.  The  plaintiffs,  in 
two  counts  of  their  complaint  set  forth  facts  con- 
stituting a  cause  of  action  under  the  general  Rail 
Road  Act,  for  damages  by  reason  of  a  failure  of  the 
defendants,  in  making  their  rail  road,  to  restore  cer-* 
tain  highways  to  their  former  state,  &c.;  and  in  two 
other  counts,  upon  substantially  the  same  facts  claim- 
ed treble  damages  of  th^  defendants  for  the  injuries 
to  the  highway,  under  the  Revised  Statutes.  This  was 
held  ^'  unnecessary  repetition."  The  plaintiffs,  it  was 
said,  upon  their  own  showing,  have  but  two  causes 
of  action,  and  yet  these  are  put  forward  in  the  com- 
plaint, and  the  defendants  are  required  to  defend 
themselves,  as  though  there  were,  in  fact,  four  dis- 
tinct causes  of  action,  upon  which  the  plaintiffs  ex^ 
pected  to  recover.  This  cannot  be  regarded  as  a 
statement  of  the  facts  constituting  the  plaintiff's 
causes  of  action,  '^  without  untiecessary  repetition^ 

A  similar  decision  waa  made  in  the  late  case  of 
Churchill  vs.  Churchill,(2)  wherein  a  complaint  set- 
ting forth  the  same  cause  of  action,  in  a  variety  of 
different  counts  or  statements,  was  considered  a  de- 


(1)  9  How.  Pr.  R.  83,  AfPd  on  Appeal  at  General  Term,  Dec,  1858. 

(2)  9  How.  Pr.  R.  652. 
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fective  pleading  under  the  Code,  and  a  motion  to  set 
aside  the  complaint  granted  for  that  cause.(l) 

It  is  well  said,  by  Justice  Hand,  in  Boyce  v. 
Brown,(2)  that  "  good  pleading  should  be  material^ 
single^  true,  unambiguous,  consistent,  and  certain  as 
to  a  common  intent  as  to  time,  place,  person  and 
quantity,  and  not  redundant  or  argumentative,^^ — 
These  constituted  some  of  the  main  rules  under 
the  old  system,  which  tended  to  produce  certainty  in 
the  pleading ;  and  the  same  general  principles  gov- 
erned pleadings  in  equity.(3)  A  defect  in  some  of 
these  particulars,  however,  was  merely  a  matter  of 
form  to  be  reached  by  special  demurrer.  Thus  it 
was  a  general  rule  of  pleading  that  the  time  and 
place  of  every  material  traversable  fact  must  be  sta- 
ted.(4)  The  time,  however,  and  in  transitory  ac- 
tions, the  place,  were  in  general  considered  as  form- 
ing no  material  parts  of  the  issue,  so  that  one  time, 
or  one  place,  might  be  alleged  and  another  proved. 
Both  were  required  to  be  inserted  in  order  to  give 
reasonable  certainty  and  clearness  to  a  general  state- 
ment of  facts  and  an  omission  to'  insert  them, 
being  matters  of  form,  must  be  reached  by  special 
demurrer,  and  the  defect  was  cured  after  verdict  or 
judgment.  By  the  Code,  however,  matters  of  form 
are  no  longer  objectionable ;  and  an  omission  to  state 
the  time  and  place  is  no  longer  a  ground  of  demur- 
rer,(5)  unless   in   statements  of  local   description, 

—  -  ,  .  I-  I  _  iiii  —  .■-■■        ^ — 

(1)  See  also,  to  the  same  effect,  Lackey  vs.  Vanderbilt,  10  How.  Pr.  R. 
165,  in  which  case  the  plaintiff  was  compelled  to  elect,  which  count  he 
wonld  retain,  and  the  superfluona  counts  were  ordered  t»  be  struck  out. 

(2)  7  Barb.  S.  C.  R.  80. 
<8)  Story  Eq.  PL  8  v. 

(4)  4  Denio,  80;  1  Chit.  Pl. 

<5)  Fhmerty  vs.  Barker,  7  L.  O.  816. 
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where  it  l^ecomes  neceesary  to  prove  the  place  or  in 
cases  in  which  the  time  or  place(l)  happens  to 
form  a  material  point  in  the  merits  of  the  case,  and 
becomes  part  of  the  substance  of  the  is8ue.(2)  And 
where,  from  an  omission  to  state  the  place  or  time, 
or  to  specify  quality,  quantity,  or  value,  the  com- 
plaint fails  to  state  the  cause  of  action  with  reason- 
able clearness  and  certainty,  the  court,  under  section 
160  of  the  Code,  will  order  the  pleading  to  be  made 
definite  and  certain  by  aBaendment.(3)  The  Code 
specifies  the  cases  in  which  this  may  be  done,  name- 
ly:  *^  When  the  allegations  of  a  pleading  are  so  indefi- 
nite or  "uncertain  that  the  precise  nature  of  the  charge  or 
defence  is  not  apparent y  This  embraces  all  cases 
where  the  pleadings  are  ambiguous  or  doubtful  in 
meanings  or  where  there  is  a  repugnancy^  that  is  xa 
inconsistency  with  oth^  statements  in  the  same 
pleading,  or  where  they  are  unintelligible  by  reason 
of  the  omission  of  material  words,  in  all  which  cases 
under  the  old  system,  the  pleading  was  bad  in  form 
and  might  be  objected  to  by  special  demurrer.  Now, 
however,  the  defect  can  be  reached  only  by  motion 
to  the  court,(4)  before  demurring  or  answering,  and 
within  twenty  days  from  the  service  of  the  defective 
pleading.(5)  Or,  perhaps,  the  court  on  its  own  mo- 
tion at  the  trial  may  require  the  pleading  to  be  made 
more  definite  and  certain.(6) 

The  statements  of  the  cause  of  action  should  also 


(1)  See  6  Barb.  IS.  C.  R.  429. 

(2)  Steph.Pl.  292. 
(8)  7  L.  O.  816. 

(4)  Hnff  vs.  Bennett,  2  Sand.  702 i  Beekman  yb.  Platner,  16  Barb.  850. 

(5)  Rule  48;  4  How.  Pr.  R.  68. 

(6)  7  Barb.  S.  G.  R.  90,  91. 
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be  direct  and  positivey{l)  and  not  by  way  of  argU" 
tuenk  or  inference.{^)  la  an  action  of  trespass  for 
taking  and  carrying  away  the  plaintiff's  goods^  the 
defendant  pleaded  tha^  the  plaintiff  never  had  any 
gpods,  upcrn  which  the  couirt  remarked,  "  this  is  an 
infallible  argwunt  that  the  defendant  is  not  guilty , 
and  y^t  it  is  no  plea/'(3)  Facts,  and  not  mere  con- 
elusions  of  law,  must  be  alleged,  and  this  principle 
has.  been  repeatedly  and  uniformly  held  applicable 
to-  the  theoiry  of  pleadings  adopted  by  the  Code. 
The  general  rule  on  thia  sabj0et,  to  be  drawn  from  all 
ike  caaes^(4)  is  well  stated.^  by  the  court,  in  Man^  vs^ 
Morewood,  wherein  it  is  said,  that  ''  a  complaint 
must  set  forth  all  the  ma<terial  and  issuable  facts, 
which  are  relied  on  as  establishing  the  plaintiff's 
right  of  action,  and  not  the  inferences  from  those 
facts,  which>  vaxd^v  the  advice  of  his  a>unsel,  he  may 
deem  to  be  the  conclusions  of  law.  To  draw  the 
proper  conclusions  from  the  facti^  which  are  relJBd 
on  as  constituting  a  oause  of  action,  os  a  valid  de- 
fence, is  the  exclusive  province  and  duty  of  th« 
court,,  and  to  enablie  the  court  to  discharger  that  duty, 
the  facts  them^selves,  not  the  conclusions  that  are 
supposed  to  flow  from  them,  must  be  stated  in  the 
pleading,  without  ptoiixity,,  bitt  with  reasonable  full- 
ness  and  certainty."  In  that  case  it  was  held  that 
an  averment  in  a  complaint  of  overpayment,  must 
be  construed  to  mean  an  overpayment  in  money ^  and 


(1)  It  may  be  on  "  iDformation  or  belief."    See  post,  page  d67. 

(2)  Stcph.  PL,  884;  7  Barb.  S.  G.  &.,  86,  and  oases  tbare cited;  9  Barb. 
S.  C.  R.,  297. 

(3)  Steph.  PI.  884. 

(4)  See  on  this  subject,  ante,  pages  244-246,  and  cases  there  cited. 
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could  be  sustained  only  by  proof  of  that  fact.  The 
plaintiff  could  not  support  such  an  averment  by  proof 
of  an  overpayment  of  stock  at  an  agreed  value»  even 
though  it  were  true,  as  he  insisted,  that  this  was 
equivalent  in  Icnv  to  a  delivery  in  money,  correspond- 
ing in  amount  with  the  agreed  value  of  the  8tock.(l) 
It  was  held  in  Russell  vs.  Clapp,(2)  that  an  alle- 
gation in  a  pleading  that  a  party  to  an  action  is  not 
the  real  party  in  interest  was  bad  on  demurrer.  The 
pleadings  must  state  such  facts  as,  when  established 
by  proof,  will  enable  the  court  to  say  that  the  party 
is  not  the  real  party  in  interest.  The  same  thing 
was  subsequently  decided  in  Bently  vs.  Jones,  (8) 
and  the  principle  held  applicable  to  an  allegation  in 
the  plaintiff *s  reply.  So  too  in  McMurray  vs.  Thorn- 
as,(4)  a  general  allegation  of  fraud,  without  setting 
out  the  facts  showing  the  existence  of  the  fraud,  was 
held  bad,  as  merely  alleging  a  conclusion  of  law 
without  naming  the  existence  of  facts  by  which  it  is 
supported,  and  as  presenting  no  fact  upon  which  an 
issue  can  be  taken. (5)  And  in  Bridge  vs.  Pay- 
8on,(6)  it  is  said,  that,  where  a  fact  is  stated  in  a 
pleading,  which,  of  itself,  constitutes  a  cause  of  ac- 
tion, or  defence,  the  intent  to  rely  upon  it  is  a  nec- 
essary inference,  and'  no  allegation  to  that  effect  is 
requisite. 


(1)  See  on  this  subject,  aDte,  pages  249-258,  254-265. 
(2)7Barb.  S.C.  R.,482. 
(8)  4  How.  Pr.  R.,  202. 

(4)  5  id.,  14. 

(5)  See  also  1  Code  Rep.,  91;  4  How.  Pr.  R.,  98;  and  see  post,  Chap.  t. 
Bee.  o. 

(6)  5  Sand.,  216. 
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When  it  is  said  that  the  allegations  must  be  direct 
and  positive,  it  is  not  meant  that  every  allegation  in 
the  complaint  must  be  set  forth  absolutely  in  form 
as  upon  the  personal  knowledge  of  the  plaintiff. 
This  was  indeed  customary  in  common  law  plead- 
ingy  and  it  has  also  been  very  strictly  applied  in.  one 
case  under  the  Code,(l)  in  which  it  was  held  that  al- 
legations should  in  all  cases,  be  set  forth  positively 
in  form,  and  not  on  information  and  belief  In  that 
case  the  words  ^^on  information  and  belief"  were 
struck  out  as  redundant  wherever  they  occurred 
in  the  complaint,  not  upon  the  ground  that  the 
facts  were  presumptively  within  the  knowlege  of  the 
party,  and  therefore  should  be  positively  stated ;  but 
upon  the  general  principle  that  allegations  are,  in 
all  cases,  to  be  positively  made,  as  in  common  law 
pleadings,  and  not  upon  information  and  belief.  The 
form  of  verification  prescribed  by  the  Code  was 
thought  to  present  no  obstacle,  inasmuch  as  the  ef- 
fect and  true  construction  of  the  oath  was,  that, 
though  the  matters  are  all  in  form  positively  alleged, 
yet  the  party  swears  that  such  as  are  within  his  own 
knowledge  only  are  true,  and  as  to  the  residue,  he  is 
informed,  or  believes  them  to  be  true.  I  am  not 
aware  that  the  decision  has  been  followed ;  on  the 
contrary,  it  is  believed,  that  the  uniform  practice  is 
the  other  way,  and  that  allegations  set  forth  on  in- 
formation and  belief  are  not  only  sufficient,  but  prop* 
er,  in  all  cases  where  the  fact  alleged  is  not  within 
the  knowledge  of  the  party.  Indeed,  it  is  held  that 
an  allegation  on  belief  alone  is  sufficient ;  the  state- 

(1)  Frescott  vs.  Dole,  7  How.  Pr.  R..  281  per  Sill,  J. 
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ment  that  a  party  believes  a  faet  to  be  tr\»y  being 
eqiuvalenilj  to  a  statemeixt  ^'  accordiiig  to  his  knowl^ 
edge,  information  and  belief."(l)  ^he  same  thing 
waB  held  in  a  later  case,  in.  the  New  York  Superior 
Court,(2)  and  the  reason  given  for  it  by  Dvbb  J. 
(with  whom.  Oakubt  J.  concurred)  is  stated  to  be 
that  ^^  the  object  of  the  Code  is,  that  erery  suit  shall 
be  proeecuted  and  defended  in  good  &ith^  and  this  is 
secured  if  the  material  allegations  in  the  pleading 
are  believed  by  the  party  to  be  true.  As  the  aver^ 
ment  of  his  belief  is.  not  traversable^  a  statement  of 
its  grounds  is  immaterial/'  But  if  a  faet  pleaded  is 
presumptively  within  the  knowledge  of  the  party, 
it  should  net  be  stated  on  his  inforanation  or  bei- 
lief,  and  in  a  case  of  gross  abuse,  doubtlees  the  eouirt 
would  correct  it,  as  was  done  in  Richardson  vs.  Wil- 
ton,  (3)  where  a  defendant  denied  knowledge  or  in- 
formatics sufficient  to  form  a  belief  whether  he  had 
committed  the  assault  charged  by  the  plaintiff,. and 
the  answer  was  stricken  out  as  sham  and  frivo«- 
lou8.(4) 

It  was^  also,  and  still  is  a  vule  that  pleadings  must 
not  be  in  the  (dtem(dive  or  hypothetical ;  as  where  it 
was  charged  that  the  defendant  wrote  and  publish- 
ed, or  caused  to  be  written  and  published,  a  certain 
libel,  this  was  held  bad  for  uncertainty .(5)  And 
again,  in  an  action  against  a  jailor  for  an  escape,  the 
diefigif  dant  cannot  plead  that  if  the  prisonear  escaped, 

'  (1)  Howell  vs.  Frazer,  1  C.  R.  JT.  271 ;  6  How.  Pr.  R.,  221. 
<2)  Radway  vg.  Mather,  6  SancL^  664i. 
(8)  4  Sand.,  707. 

(4)  See  subject  of  denial  to  answer  discussed  post.  Chap.  ▼.  sec.  ii 

(5)  8  Mod.  R.,  180. 
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he  escaped  without  the  knowledge,  and  against  the 
will  of  the  defendant ;  and  if  such  escape  was  made, 
the  prisoner  voluntarily  returned:  The  defendant 
cannot  thus  plead  hypotheticallj  that  if  there  has 
been  an  escape,  there  has  been  also  a  return.  He 
must  either  stand  on  an  averment  that  there  has 
been  no  escape,  or  tliat  there  has  been  one,  after 
which,  the  prisoner  voluntarily  returned.(l)  This 
rule  has  been  repeatedly  applied  to  pleadings  under 
the  Code ;  but  mainly  to  those  on  the  part  of  the  de- 
fendant, which  will  be  hereafter  noticed.(2)  The 
general  principle,  however,  that  statements  are  not 
to  be  hypothetically  made,  or  in  the  alternative,  is 
equally  appli<^able  to  the  pleading  on  the  part  of  the 
plaintiff.  A  violation  of  the  rule  is  a  departure 
from  that  directness  of  statement  which  is  an  essen- 
tial element  of  good  pleading  under  every  system, 
and  it  tends  to  produce  confusion  and  uncertainty 
in  the  issue.  In  cases  where  a  party  is  "aggrieved  ** 
by  any  such  misstatement,  the  court  will  doubtless 
correct  the  abuse  on  motion. 


a)  1  Bos.  and  Pul.  41«. 

(2)  See,  among  other  caeee,  McMurrx  ts.  Thomas,  6  How.  14;  Sidles  ts« 
Wooden,  6  How.  86;  Lewis  ts.  Kendall,  6  How.  69:  Wies  and  wife  vs 
Fanning,  9  How.  644. 


860  DSftAND  FOB  BELIBF.  [CH.  IV. 


SECTION  III. 


THE   DEMAND   FOB   BELIEF. 


The  third  requisite,  which  by  the  Code,  the  com- 
plaint is  required  to  state  is  :      • 

A  demand  of  the  relief  to  which  the  plaintiff  sapposes  himself 
entitled.  If  the  recovery  of  money  be  demanded,  the  amount 
therefore  sliall  be  stated. (1) 

In  an  action  at  law  for  a  money  demand,  the  de- 
claration, after  stating  the  cause  of  action,  and  when 
necessary,  the  special  injury  or  damage  resulting 
therefrom,  usually  concluded  with  what  was  called 
the  ad  damnum  clause,   ^'  to  the  damage  of  the  said 

plaintiff  of ,"  &c.     The  plaintiff  might  recover 

any  less  sum  than  that  laid  in  his  declaration,  but 
in  general  could  not  recover  more. 

In  an  action  to  recover  specific  real  or  personal  pro- 
perty, the  conclusion  of  the  declaration  was  similar, 
and  the  plaintiff,  instead  of  demanding  the  relief 
to  which  he  supposed  himself  entitled,  namely 
the  possession  of  the  land,  or  the  restoration  of  the 
chattels,  merely  alleged  that  he  was  injured  and 
damaged  to  a  specified  amount  ;(2)  leaving  to  the 
court  to  pronounce  the  proper  judgment  on  the  facts 
as  they  appeared  at  the  trial.    A  defect  in  the  ad 


(1)  Am.  Code,  §  142,  8d  subdivision. 

(2)  In  Ejectment  any  nominal  sum  he  though  proper  to  state;  2  R.  S. 
(8d  ed.)  401,  §  7. 
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damnum  clause  was  a  matter  of  form  merely,  and 
the  objection  waa  taken  by  special  demurrer. 

In  equity,  the  bill  of  complaint  uifiually  contained 
a  prayer  for  the  particular  relief  to  which  the  com- 
plainant thought  himself  entitled.  The  usunll  prac- 
tice was  also  to  include  a  prayer  for  general  relief 
in  the  discretion  of  the  court,  so  that,  if  the  complain- 
ant should  mistake  the  relief  to  which  he  was  enti- 
tled in  his  special  prayer,  the  court  might  afford  him 
ihe  relief  to  which  he  had  &  right,  under  the  prayer 
for  general  relief,  provided  siloh  relief  was  agreeable 
to  the  case  made  by  the  bill.(l)  If  there  was  no 
prayer  for  general  relief  none  other  could  be  granted 
than  that  specially  asked  foi*.(2)  A  prayer  for  gen- 
eral relief,-  however,  was  usually  sufficient,  without 
a  j^rayer  for  particnllEtr  relief,  And  the  plaintiff,  at  the 
hearing)  might  ask  the  particular  relief  to  which  he 
thought  himself  entitled  ;(3)  but  in  such  case  the 
court  would  grant  such  relief  only  aid  the  case  stated 
would  justify,  anduot  ordinarily  permit  a  bill  flramed 
for  one  purpose,  to  an&Wer  another,  especially  if  the 
defendant  might  b^  surprised  or  prejudib^^d  there- 
by.(4) 

The  theory  of  the  Code  seeiils  to  do  away  in  all 
caises  with  the  prayer  fot*  general  relief,  and  to  require 
the  party  specifically  to  demand  the- relief  to  which 
he  supposes  himself  entitled.  Thus  in  an  action  to 
recover  real  property,  the  complaint,  after  stating  tiie 
case  conformably  to  the  principles  already  laid  down 

(1)  Story  Eq.  PI.  §  49. 

(2)  Id.  §  40,  Cooper  Eq.  PL.  18, 14. 
(8)  Id. 

(4)  Story  Eq.  PI.  §S  41,  42;  Cooper  Eq.  PI.  14. 

46 


302  THE  COMPIiAIHT.  [CH.  IT. 

should  conclude  with  a  d^jQLand  that  the  defendant 
he  adjudged  to  deliver  the  poBsession  to  the  plaintiff, 
with  damages  for  the  withholding  thereof,  such  sum 
as  the  plaintiff  may  claim.  So  also,  in  an  action  to 
recover  personal  property. 

It  is  to  he  observed,  however,  that  the  Code  relaxes 
the  equity  rule  in  one  respect,  namely,  that  where 
there  is  uo  prayer  for  general  relief,  though  the 
plaintiff  may  have  mistaken  the  particular  relief  to 
which  he  is  entitled,  yet  the  court,  except  in  case 
there  be  no  answer,  may  grant  him  any  relief  con* 
sistent  with  the  case  made  by  the  complaint,  and 
embraced  within  the  i8sue.(l)  If,  however,  there  be 
no  answer,  the  relief  cannot  exceed  that  which  the 
plaintiff  shall  have  demanded  in  his  complaint. 
And  it  has  been  held  that  the  case  made  by  the  de- 
fendant's answer  may  furnish,  a  ground  of  relief  to 
the  plaintiff,  independent  of  the  case  made  by  him 
in  his  complaint.(2) 

The  common  law  rule  that  the  plaintiff  cannot  te^ 
cover  in  damages  a  greater  sum  than  he  claims  in 
his  complaint,  it  seems,  is  not  affected  by  these  pro- 
visions  of  the  Code.  If  the  recovery  of  money  be 
demanded,  the  plaintiff  is  required  to  state  "the 
amount  thereof/'(S)  i^  &n  action  which  is  brought 
for  the  recovery  of  a  sum  certain,  as  on  a  promissory 
note,  or  for  a  liquidated  demand,  this  may  always  be 
done  with  a  reasonable  degree  of  exactness.  The 
plaintiff  may  claim  such,  an  amount,  with  interest 


(1)  Am.  Code,  §  276. 

(2)  Belknap  ?.  Seeley,  2  Duer,  670. 
(8)  Am.  Code,  §  142 
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thereon  from  such  a  date,  and  his  costs.  In  cases  of 
unliquidated  damages,  of  course  the  amount  should 
be  laid  high  enough  to  cover  all  possible  damages ; 
and  the  plaintiff  may  claim  in  his  complaint,  and 
may  recover  by  the  Code,  if  he  show  himself  entitled 
thereto,  any  rate  of  damages  which  he  might  have 
heretofore  recovered  for  the  same  cause  of  action.(l) 
It  is  no  ground  of  demurrer  to  the  complaint,  that 
a  plaintiff  demands  judgment  for  a  greater  sum  than 
by  his  own  showing  he  can  be  entitled  to  recover. 
This  was  so  held  in  the  N.  Y.  Superior  Court,  in 
Beale  vs.  Hayes,(2)  in  which  the  demurrer  to  the 
complaint  wa8,that  the  contract  set  forth  by  the  plain- 
tiff liquidates  the  damages,  but  the  complaint,  with- 
out any  sufficient  cause  shown,  claimed  unliquidated 
damages  for  the  alleged  breach,  in  a  much  larger 
amount.  Dueb  J.  in  giving  the  opinion  of  the  court, 
remarks :  **  I  cannot  say  that  the  complaint  does  not 
*  state  fiBicts  sufficient  to  constitute  a  cause  of  action.' 
The  complaint  sets  forth  a  valid  agreement,  and 
assigns  a  positive  breach,  and  these  are  all  the  facts 
that  are  necessary  to  be  proved  to  entitle  the  plain- 
tiff to  recover.  Whether  he  can  be  allowed  to  prove 
damages  exceeding  the  sum  stipulated  in  the  agree- 
ment,  it  may  be  admitted  is  a  question  of  law,  but  as 
it  is  a  question  which  respects  the  event,  and  not  the 
cause  of  the  action,  it  can  be  raised  only  upon  the 
trial."  This  rule  is  undoubtedly  correct  in  principle, 
and  consistent  with  the  theory  of  the  Code,  although 
perhaps  in  some  respects  a  departure  from  the  equity 
practice.  In  Chancery  a  demurrer  was  sometimes  al- 


<1)  Am.  Code,  276. 
(2)  6  Sand.  640. 


364  THE  COMPLAINT.  [CH  IV 

lowed  to  a  bill  where  the  complainant  made  a  speci- 
fic claim  to  particular  relief,  which  he  could  not  un- 
der any  circumstances  be  entitled  to  at  the  hearing ; 
as  where  his  prayer  for  relief  was  inconsistent  with 
the  case  made  by  his  bill.(l)  But  the  demurrers  in 
these  cases  were  not  of  frequent  occurrence.  "  If  such 
a  demurrer  "  says  the  Chancellor  in  one  case,(2)  "  be 
allowed  at  all,  it  is  not  to  be  encouraged,  as  the  de- 
fendant may  avail  himself  of  the  objection  at  the 
hearing,  with  every  possible  advantage  which  he 
could  obtain  by  a  demurrer."  The  same  Feason 
would  apply  to  a  pleading  under  the  Code. 

The.  court  will  permit  the  complaint  to  be  amend- 
ed iu  the  amount  of  damages  claimed ;  and  that,  too, 
after  issue  joined  in  an  action  on  contract,  and  after 
a  reply  verified,  reiterating  the  amotmt  claimed  in 
the  original  complaint.(3) 

We  have  already  seen  that  under  the  Code  the 
proper  relief,  whether  legal  ov  equitable,  will  be  ad- 
ministered in  the  same  form  of  action.  Thus  in  See 
vs.  Fatridge,(4)  the  complaint  demanded  relief  in 
damages  for  various  money  demands  arising  on  con- 
tract, and  also  to  set  aside,  as  fraudulent,  an  award 
made  by  arbitrators  in  relation  to  certain  disputes 
growing  out  of  the  same  contract ;  and  this  was  held 
an  action,  not  for  tibe  recovery  of  money  only,  but 
which,  was  properly  triable  without  a  jury  at  special 
term.     In  luinden.  vs.  Hepbum,(5)  it  was  said  that 


(1)  Ooltou  wi.  SdW)  2  Pftige,  296;  McOoske^  Y6.  Brady,  1  Barb<  Ch.  R, 

829. 

(2)  Western  Ins.  Go.  vs.  Eagle  Fire  Ins.  Go.  1  Paige,  284. 
(8)  Merchant  ts.  N.  Y.  Life  Ins.  Go.  2  Sand.  669: 

(4)  2  Duer,  468. 
(6)  8  Sand.  671. 
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'^In  some  cases  alternative  relief  may  be  prayed,  and 
relief  be  granted,  in  one  or  the  other  form,  in  which 
cases  an  action  at  law  was  necessary  to  attain  the  one 
form,  and  a  bill  in  equity  to  reach  the  other."  But  in 
that  case  it  was  very  properly  held  that  inconsistent  te^ 
lief  could  not  be  demanded  in  the  same  complaint,  as 
that  the  plaintiff,  a  vendor,  could  not  demand  pay- 
ment of  an  instalment  of  purchase  money  in  arrear, 
and  also  a  forfeiture  of  the  contract  of  sale,  and  res- 
toration of  possession ;  or  as  in  the  case  at  bar, 
that  the  plaintiff,  a  lessee,  could  not  demand,  in  the 
same  complaint,  a  forfeiture  of  the  lessee's  term,  and 
an  injunction  against  him  on  the  breach  of  the  cov- 
enants in  his  lease.  In  Getty  vs.  Hudson  Rivei^  R. 
R.  Co.,(l)  a  complaint  claiming,  by  way  of  relief,  a 
remedy  in  the  nature  of  an  injunction,  with  dama- 
ges for  the  injuries  already  sustained,  was  decided 
to  be  good.  The  court  in  that  case  very  propetly 
remarks :  ''In  trying  such  a  cause  at  the  circtiit,  I 
should  most  certainly  allow  whatever  amendtient 
in  the  pleadings  was  necessary  to  give  the  party  re- 
dress. If  the  plaintiff  had  asked  for  equitable  relief, 
and  it  had  turned  out  that  he  was  entitled  to  legal 
relief  only,  I  should  permit  him  to  titke  it  in  that 
form.  And  if  he  had  asked  for  relief  only,  when 
he  was  entitled  to  both  legal  and  equitable  belief,  I 
should  allow  the  proper  amendment,  to  administer 
complete  justice  in  the  case.'* 

In  Coding  vs.  McAllister(2)  a  complaint  was  ad- 
judged to  be  good  which,  upon  proper  allegations  for 
that  purpose,  demanded,  as  the  relief  sought,  that  a 


(1)  6  How.  Pr.  K.,  269. 
(2)9How.  Pr.  R.,  128. 
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written  contract  be  reformed,  on  the  ground  that  a 
material  part  of  it  had  been  by  mistake  omitted, 
and  when  so  reformed,  and  made  to  express  the  true 
intent  of  the  parties,  that  it  be  enforced  against  the 
defendant,  and  he  be  adjudged  to  pay  the  damages 
due  from  a  breach  thereof.  Such  a  complaint  was 
thought  to  contain  but  one  cause  of  action,  and  the 
relief  demanded  therein  to  be  purely  of  an  equitable 
nature.  And  in  Jeroliman  vs*  Cohen,(l)  in  the  N. 
Y.  Superior  Court  it  was  determined  upon  similar 
grounds,  that  a  complaint  might  demand  damages 
for  breach  of  an  agreement,  and  also,  that  the  agree- 
ment, which  the  plaintiff  was  induced  to  sign  by 
fraud,  might  be  reformed,  so  as  to  correspond  with 
the  agreement  set  fprth,  of  which  the  breach  was 
alleged.  But  in  the  same  court  in  the  later  case  of 
Lamoreaux  vs.  the  Atlantic  Mutual  Insurance  Com- 
pany,(2)  it  was  held  on  a  motion  to  make  such  a 
complaint  more  definite  and  certain,  that  such  pray- 
er for  relief  was  improper,  unless  the  complaint  con- 
tained the  necessary  allegations  to  entitle  the  plain- 
tiff to  have  the  instrument  reformed,  and  to  advise 
the  defendant  that  such  question  will  be  litigated. 
But  though  the  plaintiff  may  thus  demand  in  his 
complaint  alternative  relief,  yet  it  should  be  only  such 
as  is  ^*consiatent  with  the  case  made  by  the  complaint 
and  embraced  within  the  i$sue.*^(S)  In  other  words, 
he  should  not  ask,  either  directly  or  in  the  alterna- 
tive, such  relief  as  would  be  inconmtent  with  the 


(1)  1  Ducr's  Rep.  629. 

(2)  Reported  N.  T.  Times,  Sept.  22d,  1864,  and  see  Ante,  page  187,  et. 
wq-  (8)  Am.  Code,  276. 
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case  made  by  his  complaint.  Subject  to  this  qualifi- 
cation, as  is  well  said  by  Justice  Parker,  in  Mar- 
quat  vs.  Marquat,(l)  ^^  in  all  actions,  which  are  de- 
fendedy  it  is  of  no  consequence  what  is  the  demand 
for  relief  in  the  complaint,  or  whether  there  is  any 
demand  for  specific  relief.  Whether  the  plaintiff 
has  mistaken  the  kind  of  relief  to  which  he  is  enti- 
tled is  entirely  immaterial/'  &c.,  &c.  The  rule  that 
the  relief  demanded  should  not  be  inconsistent  with 
the  case  made  by  the  complaint,  is,  as  has  just  been 
observed,  precisely  what  the  old  equity  rule  wa^,  a 
violation  of  which  was  in  some  cases  reached  by  de- 
murrer.(2)  There  does  not,  however,  seem  to  be 
any  way  under  the  Code  in  which  a  defendant  can 
reach  such  a  defect,  except  on  motion  to  correct  the 
pleading  as  was  done  in  Lamoreaux  vs.  The  Atlan^ 
tic  Mutual  Ins.  Go.;(3).igEid:  it  was  expressly  held  in 
the  case  of  Beale  V6«  Hayes  noticed  on  a  former 
page,(4)  that  a  demurrer  will  not  lie  because  ihe  re- 
lief claimed  is  not  consistent  with  the  facts  stated  in 
the  complaint.  It  is  true  it  was  held  at  special  term 
in  Maxwell  vs.  Farnum,(6)  that  a  complaint  was  bad 
on  demurrer  which  claimed  not  only  damages  for  the 
conversion  of  personal  property,  but  also  a  re- deliv- 
ering of  the  property  to  the  plaintiff;  but  in  that  case 
the  demurrer  was  to  the  complaint  itself,  asjoining 
two  distinct  causes  of  action  which  might  be  referred 
to  the  third  and  sixth  classes  of  actions  as  defined  by 
the  267th  section  of  the  Code,  and  was  not  a  de- 


(1)  7  How.  Pr.  R.  428. 

(2)  Ante,  page  864. 

(8)  Ante,  page  187,  note. 
(4)  Ante,  page  868. 
(6)  7  How.  Pr.  R.  286. 
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murrer  simplj  to  the  relief  sought.  It  could  xvot 
certainly  have  been,  intended  to  decide  that  a  plain- 
tiff might  not  claim  in  ths  aliernative  a  judgment  for 
the  recovery  of  the  poseecNsion  of  the  property,  or 
for  the  value  of  such  property  in  caBe^  a  delivery 
could  not  be  had,  with  damages  for  the  detention 
thereof.  Such  a  judgment  is  expressly  allowed  by 
the  Code,(l)  and  a  prayer  for  sucb  alternative  relief 
seems  perfectly  proper  and  consistent,  and  has  been 
more  than  once  adopted  in  practice;  as  where,  for 
example,  the  action  is  brought  against  a  defendant 
then  in  possession,  and  the  plaintiff  does  not  seek 
the  immediate  re*delivery  at  the  time  of-  bringing 
his  suit,  but  chooses  to  await  the  ultimate  restitution 
of  the  property,  which  it  is  held  he  may  do*(2)^^ 
Where  the  actual  convtr^ion  or  loss  of  the  property 
is  alleged  in  the  o^mplaint^  so  that  iti  appears  that 
defendant  is  not  in  possession  at  the  time  of  com- 
mencing the  action,  it  would  be  manifedtly  inconsis^ 
tent  to  demand^  as  part  of  the  relief,  a  judgment  to 
recover  possession. (3)  Such  a  defect,  however,  I 
thinks  should  be  corrected  on  motion,  and  is  not  prop- 
erly a  ground  of  demurrer.  And  so  also,  if  the  com^- 
plaint  omit  entirely  to  demand  any  relief,  it  would 
seem  to  ^  be  an  irregularity  merely,  and  by  the  an- 
alogy of  the  practice  in  cases  where  a  defective 
title  of  the  cause  is  set  forth^(4)  such  a- defect  is  to 
be  reached^  not  by  d^murrer^  but  by^  motion  to  set 
aside  the  complaint  for  the  irregularity. (5) 

(1)  Sec.  277;  see  also  sec.  661. 

(2)  1  Abbott's  Pr.  R.  170. 

(8)  The  action  will  not  lie  at  all,  if  the  defendant  Is  not  in  possession. — 
See  on  this  point  ante,  pages  175, 176. 

(4)  8  How.  Pr.  R.  407;  1  C.  R.,  N.  S.  20,  21. 

(5)  See  ante,  page  204. 
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The  prayer  for  relief  does  not  constitute  any  por- 
tion of  the  "statement  of  facts ;''  it  does  not  require 
a  reply  ;  no  issue  can  be  taken  on  any  portion  of  it; 
it  is  addressed  to  the  court,  and  will  not  be  granted 
unless,  upon  the  hearing  of  the  facts  and  the  law  of 
the  case,  the  party  is  entitled  to  the  relief  prayed  for, 
and  consequently,  although  defective,  it  will  not  be 
struck  out  on  motion.(l)  The  Code  makes  provision 
whereby  a  party  may  protect  himself  aga^inst  an  im- 
proper judgment,  without  incurring  unnecessary  lit- 
igation. By  section  385,  Amended  Code,  the  defen- 
dant may  at  any  time  before  the  trial  and  verdict, 
offer  in  writing  to  allow  judgment  to  be  taken  against 
him  for  the  sum  or  property^  or  to  the  effect  therein 
specified,  with  costs.  If  the  plaintiff  refuse  to  accept, 
and  fail  to  obtain  a  more  favorable  judgment,  he  can- 
not recover  costs,  but  must  pay  the  defendant's  costs 
from  the  time  of  the  offer.(2)  Wherever,  therefore, 
the  plaintiff  demand^  other  or  different  relief  from 
that  which  the  facts  of  his  case,  if  proved,  would 
warrant,  the  proper  course  will  be  for  the  defen- 
dant, unless  he  moves  to  correct  the  pleading,  to 
follow  the  practice  marked  out  in  this  section  of  the 
Code,  and  offer  in  writing  to  let  the  plaintiff  take 
such  judgment  as  he  may  be  entitled  to.  If  he 
refuse  to  do  so,  a  defence  may  then  properly  be* 
made  to  the  action. 


(1)  Per  Cadt,  J.,  AveriU  ▼».  Taylor,  6  How.  Pr.  B.,  478. 

(2)  Am.  Code.  §  885. 
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SECTION    IV. 

ZB:^  y|:9;i'ICAT^C»7  pp  thk  COyPUiKTi 

It  was  the  object  of  the  Qommissioners  of  the  Code 
in  requiring  all  pleadings,  except  the  demurrer,  to  be 
verified,  to  narrow  down  the  issue  as  much  as  pos- 
sible to  the  real  matter  in  controversy  between  the. 
parties,  by  getting  an  admission  from  either  side  of 
those  facts  in  the  case  about  which  there  was  no  real 
differencCji  and  thus  avoid  the  trouble  and.  expense, 
of  calling  witnesses  to.  establish  such  fc^cts  on  the 
trial.(l)  Accordingly  the.  original  code  provided 
that  every  pleading,  except  the  demurrer,  must  be 
verified  by  the  party,  or  attorney,  to  the  effect  that, 
he  believed  it  to  be  true,(2)  except  whei^  the  party 
would  be  privileged  froia  trustifying  as  a  witness  to. 
the  same  matter,  in  which  case  the  verification 
might  be  omitted.(3) 

The  section  was  amended  in  1849  so  as  to  leay^  it^ 
optional  with  the  party  to  verify  the  pleading  or  nol;,^ 
prescribing  substantially  the  old  Chancery  form,  of 
verification,  and  was  again  an^ended  in  1851.  48 
the  two  sections  now  stand  they  read  as  follows  : — 

§  156.     Every  pleading  in  a  Court  of  Record  must  be  sub- 
scribed by  the  party  or  his  attorney,  and  when  any  pleading  is 


(1)  See  Rep.  Com.,  158. 

(2)  It  was  held  that  if  not  so  rerified,  the  pleading  might  he  treated  aaa 
nullity;  8  How.  Pr  R.;  280, 1  G.  R.,  26. 

(8)  Orig.  Code,  §  188. 
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vdrifiod,  erety  subdequent  pleading,  except  a  demurrer,  must 
be  verified  also. 

§  15T.  Tbe  rerification  mtist  be  to  the  efif^ct,  tbat  the  «aind 
is  true  to  tbe  knowledge  of  the  person  making  it,  except  as  to 
those  matters  stated  on  information  and  belief;  and  as  to  those 
matters  he  believes  it  to  be  true,  and  must  be  by  the  affidavit 
of  the  party;  or,  if  there  be  several  parties  united  in  interest, 
amd  pleading  together,  by  one  ttt  least  of  such  jf^artied  ac- 
quainted with  the  fictfii,  if  such  party  be  within  the  c6unty 
where  the  attorney  resides,  and  capable  of  melkin^  the  affidavit. 
The  affidavit  may  also  be  made  by  an  agent  or  attorney,  if  the 
action  or  defence  be  founded  upon  a  written  instrument  for  the 
paytnefrt  of  mdney  oWly,  ana  such  instrument  be  in  possession 
of  th^  agent  or  aftfovhey.  When  the  pleading  is  ierified  by  an^ 
other  ^reoBf  than  tlie  partf,  he  shall  set  forth  in  the  affidavit 
his  knowledge,  or  the  grounds  of  his  belief,  on  the  subject,  and 
the  reasons  why  it  is  not  made  by  the  party.  When  a  corpo- 
rati'Oh  is  d  party,  tlie  verification  may  be  macte  by  any  officer 
thereof;  auld  whett  the  State,  or  mf  oficer  thei'eof  iii  its  behalf* 
is  a  party,  the  verifioatidtt  may  b^  fdaide  by  udy  piei^bn  aci^ 
qnainted  with  the  facts.  The  verification  maybe  oinittedwhea 
an  admission  of  the  truth  of  the  allegations  might  subject  the 
pafly  to  prosecution  for  felony.  And  no  pleading  can  be  used 
in  Ar  ciimiiiai'  pi^e(5al!ion  agaihst  tlie  party  as  proof  o^  a  fact 
ddtni^Dted  ot  alleged  inr  su^eh  pleadM^. 

And  iy  a  recehli  act{l)  the  verificJation  of  a  {)lead- 
ing  mfarf  ht  omitted  itt  all  dadc^s  T^herd  the  |>arty 
called  upoti  to  verify  Woold  be  privflegiSd  fjfoM  tes- 
tifying as  a  witness  to  the  troth  Of  a^y  datter 
denied  by  such  pleading.(2) 

The  form  and  manner  of  the  verification  is  thus  par- 
ticularly pointed  out  by  the  Code.  It  must  be  made 
by  the  party,  except  in  certain  cases  When  it  may  be 
made  by  the  attorney  Or  agent ;  and  when  made  by 


<1)  Lftwi  of  1864,  page  16». 

(2)  See  ▼eriflcation  of  answer^  post,  Chap.  t.  see.  6. 
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the  attorney  the  reasons  must  be  stated  in  the  affi* 
davit.(l)  The  party  must  regularly  subscribe  his 
name  to  the  pleading  or  the  affidavit.(2)  But  it 
seems  the  signature  of  the  defendant  to  the  verifi- 
cation is  a  sufficient "  subscription  "  to  the  complaint 
within  the  meaning  of  the  Code.(3) 

The  Code  requires  the  verification  to  be  to  the 
eflTect,  that  the  same  is  **  true  to  the  knowledge  of  the 
person  making  it."  It  is  sufficient,  however,  to  swear 
that  "fAe  complaint  is  truCy**  which  is  in  law  a  swear- 
ing that  it  is  true  to  the  knowledge^  ^c,  of  the  person 
making  it.(4)  But  it  is  not  sufficient  to  swear  that 
it  is  svbstantidly  true ;  the  statute  must  be  strictly 
followed,  and  parties  will  not  be  permitted  to  evade 
it  by  qualifications  or  reservation  of  any  kind.(5) 
The  verification  must  be  that  the  same  is  true,  '^  ex- 
cept as  to  those  matters  stated  on  information  and 
belief,  and  as  to  those  matters  he  believes  it  to  be 
true."  By  the  amendment  of  1849,  the  phraseology 
was  "  on  information  or  belief."  Under  this  section 
a  verification  that  a  complaint  was  true,  ^^  according 
to  the  best  of  his  knowledge  and  belief,*^  was  held  in- 
8ufficient.(6)  And  in  another  case  it  was  said  that 
a  verification  was  defective,  which  used  the  words 
"  information  and  belief."  (7) 


(1)  Van  Home  vs.  Willis  and  others,  5  How.  Pr.  R.,  238. 
<2)  Liambeer  ts.  Allen,  2  Sand.  648 
(8)  Hubbell  yb.  Livingston,  1  0.  R.  5a,  per  Watson,  J. 
(4)  Southworth  ts.  Curtis,  6  How.  Pr.  R.,  271,  per  Hubbajlo,  J.;  Kin- 
caid  and  wife  ts.  Kipp  and  Brown,  1  Duer,  692. 
(6)  Waggoner  vs.  Brown,  8  How.,  212. 

(6)  Van  Home  vs.  Willis  and  others,  6  How.  Pr.  R.,  288,  per  GEXDLtr,  J. 

(7)  Dayis  vi.  Potter,  2  0.  R.,  09;  4  How.  Pr.  R.,  166. 
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If  the  affidavit  is  made  by  one  of  several  parties 
pleading  together,  it  must  be  by  one  of  such  parties 
acquainted  with  the  facts,  if  he  be  within  the  coun- 
ty where  the  attorney  reside,  and  capable  of  mak- 
ing the  affidavit. 

When  the  verification  is  made  by  the  agent  or 
attorney  the  reasons  must  be  stated(l)  in  all  cases, 
why  it  is  not  made  by  the  party.  If  made  by 
the  agent  or  attorney  on  a  written  instrument 
for  the  payment  of  money,  in  the  attorney's  posses- 
sion, the  affidavit  must  show  that  such  instrument 
is  in  his  possession,  and  need  not  state  any  other 
reason  why  it  is  not  made  by  the  party.  But  in 
such  cases  the  attorney  or  agent  can  not  verify  the 
pleading  liimply  on  information  and  belief  in  the 
usual  form.  He  must  state  what  knowledge  he  has 
on  the  subject,  and  when  he  speaks  of  his  belief  he 
must  state  the  grounds  of  such  belief.(2)  It  was  said 
in  Hunt  vs.  Meacham(3)  that  if  made  by  the  agent 
or  attorney  in  any  other  case  than  on  a  written  in- 
strument he  must  show  that  he  has  personal  know- 
ledge  of  the  facts.  This  decision  has  not  been  follow- 
ed and  may  be  regarded  as  overruled.  Thus  in  Stan- 
nard  vs.  Mattice,(4)  Justice  Parker  held  that  where 
a  party  is  not  within  the  county  in  which  the  attor- 
ney resides,  the  attorney  may  verify  a  pleading, 
though  the  action  or  defence  be  not  founded  on  a 
written  instrument  in  possession  of  the  attorney,  and 


(1)  Fitch  VB.  Bigelow,  6  How.  Pr.  R.  287}  Van  Horne  tb.  Willis  6  How. 
Pr.  R.  288. 

(2)  Treadwell  vs.  Fasset,  10  How.  R.  284. 
(8)  6  How.  Pr.  R.  400. 

(4)  7  How.  Pr.  R.  4;  tee  alto  Roscoe  ▼•.  Maiaon,  7  How.  Pr.  R.  121. 
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though  all  the  material  allegations  of  a  pleading  may 
not  be  within  his  personal  knowledge.  But  in  such 
cases  the  attorney  must  set  forth  in  the  affidavit 
his  knowledge,  or  the  grounds  of  his  Ibelief  on  the 
subject,  and  the  reason  why  it  is  not  made  by  the 
party.  To  the  same  effect  is  the  case  of  Lefevre  vs. 
Latson,(l)  in  the  N.  Y.  Superior  Court,  in  which 
Justice  DuER,  with  the  concurrence  of  the  other 
Judges  of  that  court,  considers  the  true  construction 
of  the  section  to  be  that  the  affidavit  may  be  made 
by  the  agent  or  attorney  on  information  and  belief, 
in  case  of  the  incapacity  of  the  party,  or  his  ab- 
sence from  the  county.  In  that  case  it  wad  also 
said  that  the  statute  might  be  construed  as  designed 
only  to  modify  the  general  rule,  by  providing  that 
even  where  the  party  is  within  the  county  and  ca- 
pable of  making  the  affidavit,  it  might  be  made  by 
the  agent  or  attorney  having  a  pers(Hial  knowledge 
of  the  facts,  or  the  possession  of  the  written  instru* 
ment  upon  which  the  action  or  defence  is  founded. 
The  guardian  of  an  infant  plaintiff,  it  seems,  may 
verify  the  complaint.(2)  This  case  w^s  decided  be- 
fore the  amendments  of  1849.  Such,  however,  it  is 
presumed  is  still  correct  pra-ctice  under  the  Code. 
The  guaerdian,  for  this  purpose,  will,  doubtless,  be  con- 
sidered "the  party^  within  the  meaning  of  sec.  187. 
A  verifik^ation  to  a  pleading  made  before  the  plaintiff^s 
attorney,  was  held  defective  in  Gilmore  vs.  Hemp'- 
stead,(3)  but  such  a  veriiGication  is  a  mere  irregular- 


(1)  6  Sand.  660. 

(2)  Hill  vi.  Thacter,  8  How.  Pr.  R.  40;  27  0.  E.  t, 
<8)  4  HoKP.  Pr.  R.  158. 
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ity,  pot  9  QuUity,  and  is  waived  by  the  oklxe?  $ide 
unless  oljjeoted  to  at  tbe  fir^t  opportunity. 

tfefective  verification  of  Campli^int  how  treated. 
There  have  Veen  spme  conflicting  decisions  as  to 
the  piroper  mode  of  treating  a  complaint  defectively 
verified,  nor  does  the  practice  ^eem  to  be  yet  en-* 
tirely  settled^  It  was  very  properly  held  at  an  early 
period,  that  such  an  olyectioo  could  not  be  raised  an 
demurrer,  a9  wh^re  a  complaint  was  verified  by  a 
book  ls;eepier,  and  na  cause  stated  .why  it  was  not  veri- 
fied by  the  plaintiff.  The  proper  course  it  was  said 
to  reach  the  defect,  was  a  motion  to  set  the  pleading 
aside  for  irregularity .(l)  In  Kunt  vs.  Meacham,(2). 
Justice  Hanp  set  aside  the  answer  f^r  Irregularity  on 
^OQoi\nt  oT  a  defective  verifiicatiosi.  In  Fitch  vs. 
Bi^elaw(3),  Justice  ?AaKifR.  denied  a  nw>tion  to  set 
aside  a^  defectively  y^rifi^ed  eomplaint,  holding  that 
the  propei:  course  of  the  defendant  was  to  treat  the 
verification  as  a  nullity  an4  put  in  his.  answer  withi- 
out  vei:ification.  Though  in  Stan»wd. vs.  Mjattice<4) 
the  same  Justice  alludes  to^  the  qu^tion  as  still 
opeu,  without  expiressing  a^  opinion  upon  it.  Jus- 
tice JoH^SQif  in  Waggoner  vs.  Bjrown(Si)  oosisider^ 
that  the  defendant  was  ai^  liberty  to.  put  in  his  an- 
swer; without  oath  tp  a  complaint  not  properly  veri? 
fied,  without  determining,  howeiver^  that  h^  might 
not  pursue  the  othei:  remedy.  And  the  siune  thing 
was  held  in  Jjane  va  Mpr^e.(6)    Bttt  in  th^  late  case 


T-r 


(1)  Webb  VB.  Clark,  2  Sand.  647. 

(2)  6  How.  Pr.  R.,  400. 

(8)  6  How.  Pr.  R.,  287. 
(4)  7  How.  Pr.  R.,  4. 
(6)  8  How.  Pr.  R.,  212. 
(6)  6  bow.  Pr.  R.,  894. 
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of  Strauss  vs.  Parker(l)  Justice  Harris  followed  the 
decision  in  Fitch  vs.  Bigelow,  and  held  that  a  de- 
fective verification  furnishes  no  grounds  for  setting 
aside  the  pleading.  If  the  defendant  deems  it  in- 
sufficient, he  may  test  the  question  by  omitting  to  ver- 
ify his  answer.  Perhaps  also  in  this,  as  in  all  cases 
of  a  mere  formal  defect,  he  may  return  the  pleading 
and'  point  out  the  defect ;  and  if  the  party  do  not 
remedy  it,  then  proceed  as  in  case  of  failure  to  serve 
the  pleading  within  the  proper  time.  From  the 
foregoing  cases  the  weight  of  authority,  and  decid- 
edly the  better  practice,  seems  to  be  against  a  motion 
to  set  aside  a  complaint  for  a  defective  verification. 
The  mode  of  procedure  in  case  of  a  defective  verifi- 
cation of  the  answer  will  be  hereafter  considered.(2) 
A  copy  of  the  verification  must  be  served  with 
the  pleading,  otherwise  the  opposite  party  may  treat 
the  verification  as  a  nullity.(3)  And  where  a  plead- 
ing is  served  without  a  verification,  and  afterwards 
re-served,  without  alteration,  but  with  a  verification, 
held,  that  the  pleading  last  served  was  not  an 
amended  pleading,  the  verification  being  no  part 
thereof,  and  might  be  disregarded.(4)  But,  it  seems, 
that  on  excuse  shown,  and  in  furtherance  of  justice, 
the  court,  on  motion,  will  allow  a  complaint  to  be 
verified  after  it  has  been  served.  (5)  If  the  venue  be 
omitted  in  the  affidavit  of  verification,  the  verifica- 
tion is  a  nullity,  and  the  opposite  party  may  so  treat 
it  without  returning  it.(6) 

(1)  9  How.  Pr.  R.,  842. 

(2)  Post,  chap.  y.  sec.  ▼. 

(8)  Graham  ▼.  McConn,  6  How.  Pr.  R.,  858. 
(4)  George  v.  McAvoy,  1  0.  R.  N.  S.,  818,  per  Platt,  J. 
(6)  Bragg  y.  Bickford,  4  How.  Pr.  R.,  21  per  Wsllbs,  J. 
(t)  Lane  y.  MorBe,  6  How  Pr.  R.,  894,  per  JoHvaov,  J. 
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SECTION  V. 


StTPPLEMENTAL   COMPLAINT. 


In  equity,  where,  by  an  event  subsequent  to  the 
commencement  of  the  suit,  a  new  interest  in  the 
matter  in  litigation  was  claimed  by  an  existing  party 
to  the  suit,  or  a  n^w  party  claimed  the  interest  of 
an  existing  party  (otherwise  than  by  mere  operation 
of  law),  a  supplemental  bill  was  allowed.(l)  A  sup- 
plemental bill  was  proper  to  set  up  circumstances 
material  to  the  original  bill  which  have  happened 
after  the  filing  of  the  bill ;  or,  whenever  the  imper- 
fection in  the  original  bill  arose  from  the  omission  of 
some  material  fact,  which  existed  befoYe  the  filing 
of  the  bill,  but  the  time  h|id  passed  in  which  it  could 
be  introduced  into  the  bill  by  amendment.  And 
generally  a  supplemental  bill  was  not  permitted  to 
be  filed  whenever  the  same  end  could  be  obtained  by 
amendment.(2)  Matters  arising  since  the  original 
bill  was  filed,  and  which  were  material  to  perfect  the 
complainant's  case,  might  be  introduced  by  supple- 
mental bill,  if  the  record  was  not  in  a  state  to  ad- 
mit of  any  amendment.(3)  Matters  which  arose 
previous  to  the  filing  of  the  original  bill,  although 
discovered  by  the  complainant  afterwards,  should  be 
introduced  by  way  of  amendment,  provided  the 


•• 


(1)  2  Barb.  Ch.  R.,  69;  8  Paige,  164. 

(2)  Story  Eq.  PI.,  §&  8g2,  888. 
(8)  2  Barb.  Cb.  Pr,,  60,  61. 
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cause  was  in  that  stage  in  which  an  amendment 
was  allowable.(l)  But  if  the  cause  had  progressed 
so  far  that  an  amendment  could  not  be  made,  or  if 
material  facts  had  occurred  after  the  commencement 
of  the  suit,  a  supplemental  bill  might  be  filed.  And 
so  also  if  it  became  necessary  to  bring  before  the 
court  some  party  essential  to  th.e  proceedings  who  had 
been  omitted  to  be  introduced  at  the  stage  of  the 
cause  in  which  an  amendment  could  be  made,  a  sup- 
plemental bill  might  be  filed  for  that  purpose. (2) 
Nothing  could  be  inserted  in  an  original  bill,  by  way 
of  amendment,  which  arose  subsequent  to  the  com* 
mencement  of  the  suit,  but  the  same  must  be  stated 
in  the  supplemental  bilL(3) 

These  rules  it  is  presumed  are  still,  in  the  main, 
applicable  to  the  practice  under  the  Code,  in  cases 
where  a  sujlplemental  complaint  is  allowed.  The 
Code  provides  as  follows  :-:- 

The  plaintiff  aud  defendant  respeGtively  maj  be  allowed,  on 
motion,  to  wake  a  Bnpplemental  complaint>  answer^  or  reply^ 
alleging  facts  material  to  the  case,  occurring  after  the  former 
complaint,  answer,  or  reply,  or  of  which  the  party  was  ignorant 
when  his  former  pleading  was  made. (4) 

It  has  been  held  under  the  Code  that  circumstances 
happening  after  the  commencement  of  the  action, 
cannot  be  introduced  into  the  complaint  by  amend- 
ment ;  such  matters  must  be  brought  before  the  court 
by  a  supplemental  complaint,  pursuant  to  section 
177.  v.(5) 


(1)  Stafford  yb.  Howlett;  1  Paige,  200. 

(2)  Story  Eq.  PL,  §  268}  Welf.  Eq.  PI.,  191;  2  Barb.  Ch.  Pr.,  60. 
(8)  2  Barb.  Gh.  Pr.,  68;  Stafford  vs.  Howlett,  1  Paige,  200. 

(4)  Am.  Code,  §  177. 

(6)  Homikger  ▼■.  Hornfager,  1  C.  R.,  N.  S.  180. 
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This  is  in  accordance  with  the  former  rule  in  equi- 

ty.(i) 

But  when  a  defendant  is  made  a  party  by  an 
amended^  instead  of  a  supplemental  complaint,  the 
facts  as  to  him  occurring  after  issuing  the  original 
complaint,  the  complaint  is  merely  irregular,  and  not 
a  ntdlity,  where  no  substantial  rights  or  interests  of 
such  defendant  are  ajQfected,(2)  and  such  irregularity 
is  waived  by  notice  of  appearance  of  the  defendant. 

Under  the  liberal  system  of  amendments  allowed 
by  the  Code  it  is  presumed  that  almost  all  other 
matters  which  might  have  been  the  subject  of  a  sup- 
plemental  bill,  may  now  be  introduced  by  amend- 
ment, except  only  in  the  case  provided  by  the  Code, 
to  be  presently  noticed,  where,  after  the  expiration 
of  a  year  from  the  death,  marriage,  or  disability  of 
a  party,  the  action  is  to  be  continued  by  or  against 
his  personal  representatives.  In  such  case  it  must 
be  done  by  supplemental  complaint,  and  cannot  be 
done  by  amendment  or  motion.(3)  In  most  other 
cases  an  amendment  of  the  proceedings  by  leave  of  the 
court  will  be  the  proper  course  to  pursue.  The  court, 
before  or  after  judgment,  may  amend  the  pleadings, 
&c.,  by  adding  or  striking  out  the  name  of  a  party, 
or  correcting  a  mistake,  or  inserting  other  allegations 
material  to  the  case^  or  when  the  amendment  does  not 
change  substantially  the  claim  or  defence,  by  con- 
forming the  pleading  or  proceeding  to  the  facts 
proved.    Parties  might  be  brought  in  by  amend- 


<1)  Story,  Eq.  PI.  §  868,  and  cases  aboTe  cited. 
<2)  Beck  Ts.  Stephani,  0  How.  Pr.  R.,  198. 
(8)  Greene  tb.  Bates,  7  How.  Pr.  R.  296. 
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ment  at  any  time  prior  to  a  decree  under  the  Chan- 
cery practice.(l)  Matters  arising  previous  to  the 
commencement  of  the  action^  and  of  which  the  par- 
ty was  ignorant,  might  be  introduced  into  the  com- 
plaint, by  amendment,  before  issue  and  the  examina- 
tion of  witnesses ;  but,  it  seems,  after  that  time, 
should  be  brought  before  the  court  by  supplemental 
complain t.(2)  A  supplemental  complaint  might  also 
bring  before  the  court  a  party  who  was  out  of  the 
jurisdiction  of  the  court  when  the  original  bill  was 
filed,  and  who  had  since  returned,  in  cases  where  it 
could  not  be  done  by  amendment. (3)  Now,  by  the 
Code,  the  pleadings  may  be  amended,  even  after 
judgment,  by  ^^inserting  other  allegations  material 
to  the  case,''  as  well  as  by  *'  adding  or  striking  out 
the  name  of  a  party."  Whether  or  not,  in  analogy 
to  the  Chancery  practice,  a  supplemental  complaint 
will  be  allowed  under  the  Code  after  judgment,  for 
the  purpose  of  enabling  the  court  to  give  directions 
not  prayed  in  the  original  complaint,  but  which  the 
result  of  the  proceedings  under  the  judgment  has 
rendered  proper,  or  whether  a  supplemental  com- 
plaint may  be  allowed  in  case  of  a  judgment  of  the 
court,  quere  ? 

The  Code  provides : 

In  oaee  of  doath,  iDtrriage,  or  otfaer  disabilitj  of  a  party, 
the  coui*t,  OA  motion,  at  any  tixoe  within  one  jear  thereafter,  or 
afterwards  on  a  supplemental  complaint,  may  allow  the  action 
to  be  continued  by  or  against  his  representative,  or  successor 
in  interest.  It  case  of  any  other  transfer  of  interest,  the  ac- 
tion shall  be  continued  in  the  name  of  the  original  party  ;  or 
the  court  may  allow  the  person  to  whom  the  transfer  is  made  to 
be  substituted  in  the  action.(4) 

(1)  2  Uk.  870.  (2)  2  Barb.  Ch.  Pr.,  eO. 

(8)  Id.  8  Denlo,  156.  (4)  Am.  Code,  $  121 . 


8EC.  v.]  8XJPPLBMBKTAL  COMPLAINT.  S81 

This  Bubstitution  is  made  on  motion.  Under  the 
equity  practice,  if  the  interest  of  the  defendant  be- 
came vested  in  another,  the  defect  was  remedied  hy 
a  supplemental  bill ;  as  in  the  case  of  alienation  by 
deed  or  otherwise,  or  by  bankruptcy  or  insolvency, 
the  defect  in  the  suit  might  be  supplied  by  supple- 
mental bill,  whether  the  suit  bad  become  defective 
merely,  or  abated  as  well  as  become  defective  .(1)  So 
also  in  case  of  other  substitution  or  change  of  inter- 
est, as  if  a  new  trustee  be  appointed  in  place  of 
a  trustee  ntade  a  party  defendant  to  a  suit,  such  new 
trustee  must  be  brought  before  the  court  by  supple- 
mental bilL(2)  The  same  principle  has  been  appli- 
ed since  the  Code,  as  where  one  co-partner,  with  the 
consent  of  the  other,  made  an  assignment  of  a  por- 
tion of  the  partnership  property  for  the  payment  of 
partnership  debts,  and  an  original  bill  was  filed  for 
a  partnership  account,  but  before  the  appearance  of 
the  assignee  as  one  of  the  defendants,  he  died,  and  a 
trustee  was  a{>pointed  by  the  court  in  his  place,  it 
was  held  that  such  trustee  was  a  necessary  party, 
and  that  the  proper  way  to  make  him  such  was  by 
9tq>pUmental  bilL{3)  If  this  is  to  be  regarded  as  a 
Judicial  construction  of  the  foregoing  section,  (which, 
however,  is  aomewhat  doubtful)  (4)  it  would  seem 
that  the  continuance  of  the  action  in  case  of  ^*  any 
other  transfer  of  interest "  referred  to  in  the  section^ 


0)  Stary'8  Eq.  PI.  §  S42. 

(2)  K.iac  'VB.  DvoMlly,  5  Padgo^  46. 

(8)  Johnson  vs.  Snyder,  7  How.  Pr.  B.  896. 

(4)  It  does  not  appear  IVom  the  report  in  this  case  whether  the  original 
pleadings  were  under  the  Code,  or  under  the  former  equity  fystem.  The 
question  is  stated  to  hare  artaen  on  "  denorrer  to  soppleinental  kiU,** 
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is  not  to  be  on  motion,  but  by  supplemental  complaint, 
no  matter  whether  the  application  was  made  before 
or  after  the  expiration  of  one  year.  Such,  however, 
I  apprehend  is  not  the  true  construction.  The  con- 
tinuance of  the  action  and  the  substitution  of  pari- 
ties referred  to  in  case  of  any  transfer  of  interest  af- 
ter action  commenced,  if  applied  for  within  the  year, 
may  be  obtained  on  motion.  A  supplemental  com- 
plaint is  only  necessary  if  the  application  be  made 
afterwards. 

A  supplemental  complaint  should  state  the  original 
complaint  and  the  proceedings  thereon  ;(1)  but  it  is 
not  necessary  to  ^et  out  at  length  the  allegations  con- 
tained in  the  original  bill,  though  it  does  not  follow, 
that  for  that  reason  the  bill  is  demurrable.(2)  If  it 
be  occasioned  by  an  event  subsequent  to  the  original 
complaint,  it  should  state  that  event  and  the  conse- 
quent alteration  with  respect  to  the  parties,  and 
should  demand  relief  against  all  the  parties.  The 
facts  stated  should  be  material  to  the  matters  in  con- 
troversy ;  if  they  are  not,  a  demurrer  will  lie  to  the 
supplemental  complaint  ;(3)  or,  under  the  Code,  per- 
haps the  defect  would  be  reached  more  properly  by 
motion  to  strike  out,  or  set  aside  the  supplemental 
complaint.  If  the  original  complaint  is  wholly  de- 
fective, and  there  is  no  ground  for  proceeding  upon 
it,  it  cannot  be  sustained  by  filing  a  supplemental 
complaint  founded  upon  matters  which  have  subse- 
quently occurred.  Yet,  if  the  original  complaint 
was  su^cient  for  one  kind  of  relief,  and  facts  after- 


0)  Story's  Eq.  PI.  848. 

(2)  Johnson  vs.  Snyder,  7  How.  Pr.  R  896. 

(8)  Story's  Eq.  PI.  §  48. 
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wards  occur  which  entitle  the  plaintiff  to  other  and 
more  extensive  relief,  he  may  obtain  it  by  setting 
out  the  new  matter  in  a  supplemental  complaint(l) 
Where  a  supplemental  complaint  sets  up  new  facts 
it  should  make  all  the  original  defendants  parties.(2) 
Otherwise,  where  it  is  filed  merely  to  bring  in 
parties.(3) 

A  supplemental  bill  could  not,  under  the  old  prac- 
tice, be  filed  without  a  previous  order  of  the  court, 
giving  premis8ion.(4)  So,  too,  under  the  Code,  the 
plaintiff  is  ^*  allowed  on  motion  "  only  to  make  a 
supplemental  complaint,  and  an  application  for  leave 
must  be  made  to  the  court. 

The  Code  is  silent  as  to  the  practice  to  be  pursued 
in  case  a  suit  has  been  suspended  over  a  year  after 
the  death,  &c.,  of  a  party,  except  that  it  must  be  con- 
tinued on  a  supplemental  complaint.  In  Greene  vs. 
Bates  ;(5)  a  case  arising  under  the  Code,  it  was  said 
by  Justice  Mason,  that  the  former  practice  in  Chan- 
cery furnished  the  mode  of  proceeding  in  such  case. 
According  to  this  practice,  where  a  party  plaintiff 
had  died  during  the  pendency  of  the  suit,  it  was  not 
the  practice  to  revive  the  suit  by  making  the 
administrators  parties  plaintiffs  on  the  defendant's 
motion.  But  the  practice  was,  where  the  defendant 
moves,  to  grant  an  order  requiring  the  administra- 
tors to  file  a  supplemental  bill  in  a  stated  time,  or 
that  the  bill  be  dismissed  ;(6)  and  this  practice  was 
accordingly  followed  in  the  case  referred  to. 


(1)  1  Paige,  168;  2  Barb.  Ch.  Pr.  67. 

(2)  9  Paige,  688. 

.(8)  6  John.  Gh.  R.  460;  4  Id.  606. 
(4)  2  Paige,  888. 
(6)  7  How.  Pr.  R.  296. 
(6)  Ibid,  and  see  caies  therein  cited. 


CHAPTER    V. 

OP  THE  ANSWER. 

The  only  pleading  on  the  part  of  the  defendant  is 
either  a  demurrer  or  an  answer.  It  must  be  served 
within  twenty  days  after  the  service  of  a  copy  of 
the  complaint.(l)  The  nature  and  office  of  the  de- 
murrer under  the  code  will  be  considered  in  a  sub^ 
sequent  chapter.  The  present  chapter  will  be  con-* 
fined  to  the  subject  of  the  answer  to  the  plaintiff's 
complaint  in  the  following  order : 

1.  Nature  and  use  of  Uie  answer. 

2.  General  and  specific  denial  of  the  plaintiff 's 
allegations. 

3.  The  statement  of  new  matter  in  the  answer. 

4.  Counter-claim,  nature  of,  and  when  and  how 
pleadad. 

5.  The  verification  of  the  answer. 

6.  Sham,  irrelevant,  and  frivolous  answers  and 
defences. 

7.  The  supplemental  answer. 


I  >    •■*■■*  ^^wfci^^ii^  »i*«^        ia*Bi»  ^  Am  m  ^^^^m.m  *■      **  *■■»■     ^^  ^    m    m^  ^»  ■■ 


(1)  JLiki.  Code,  {  U8. 
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SECTION  I. 

GENERAL  NATURE  AND  USE  OF  AN  ANSWER. 

The  answer  to  the  plaintiff's  complaint,  which  the 
Code  allows,  is  at  once  a  fiubstitute  for  the  plea  to 
the  declaration  at  law,  and  for  the  plea  and  answer 
to  a  bill  in  equity.  In  an  action  at  law  there  were 
pleas  to  the  jurisdictional)  pleas  in  abatement^  and 
pleas  in  bar.  These  pleas  were  pleaded  in  the  order 
In  which  they  are  here  mentioned,  and  which  was 
said  to  be  "  the  natural  order  of  pleading."  Where 
the  defendant  pleaded  in  abatement  to  the  disability 
of  the  person  of  the  plaintiff  to  due,  or  the  defendant 
to  be  sued,  he  waived  his  plea  to  the  jurisdiction  of 
the  court ;  and  where  he  pleaded  in  6ar  to  the  ac- 
tion he  could  not  afterward  plead  in  abatement,  un- 
less for  new  matter  arising  after  the  commence- 
ment of  the  suit.(2) 

Defences  in  abatement  were  to  some  defect  or  error 
which  merely  defeated  the  present  proceeding,  and 
did  not  show  that  the  plaintiff  was  forever  con- 
cluded,(3)  A  plea  in  abatement  was  inquired,  not 
only  to  point  out  specifically  the  error  or  defect,  but 
also  to  show  the  plaintiff  how  such  defect  might  be 
corrected,  and  furnish  him  with  materials  for  avoid- 
ing the  same  mistake  in  another  suit  in  regard  to  the 


(1)  This  plea  was  sel  lorn  or  never  used  u\  practice. 

(2)  1  Chit.  PI.  440,  441 ;  2  Cow.  R.  417. 
(8)  1  Chit.  PI.  445. 
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fiame  cau^e  of  action ;  or,  in  technical  language,  it 
must  give  the  plaintiff  a  bitter  writj(.l) 

A  plea  in  bcrr  went  to  the  merits  of  the  case  and 
denied  that  the  plaintiff  had  any  cause  of  action  ; 
or  admitting  that  he  once  had^  insisted  that  it  had 
been  determined  by  some  subsequent  matter.(2) 
Such  defences  as  heretofore  were  to  be  set  up  by  plea 
to  the  jurisdiction,  or  by  plea  in  abatement,  are  now 
like  the  plea  in  bar,  to  be  taken  by  answer  where 
the  objection  does  not  appear  ob  tliie  face  of  the 
Goinplaint.(3) 

It  was  held  in  a  decision  made  at  a  general  term 
in  the  fifth  district,(4)  that  a  distinction  is  stilt  re- 
cognized between  an  answer  which  goes  merely  Ib 
abatement,  and  one  which  is  iin  bar  of  the  action. 
An  objection  in  the  nature  of  a  plea  in  abatement^ 
it  was  said,  if  not  taken  in  the  first  instance  by  an- 
swer, is  waived  by  an  answer  upon  the  merits ;  nor 
can  such  an  objection  by  the  defendant  be  inserted 
in  a  general  answer,  in  bar  of  the  action,  as  where 
the  answer,  after  setting  up  several  matters  in  bar^ 
alleged  a  prior  action  pending  for  the  same  demand. 
It  was  said,  in  such  ease,  that  if  issue  be  taken  upon 
the  founts  alleged  in  abatement,  as  well  as  those  in 
bar,  and  a  general  verdict  be  rendered  against  the 
plaintiff,  it  nvill  be  final,  although  in  truth  ,the 
verdict  may  be  founded  upon  matters  not  affecting 
the  merits.(5)  A  distinction  was  held  to  exist  be- 
tween  ^'  defences/'  mentioned  in  section  150,  and 


(1)  1  C?hit.  PI.  44e.  (2)  Id.  46d. 

<8)  Am.  Code,  §  147. 

(4)  Gardner  and  others  vs.  Clark,  6  How.  Pr.  R«  449. 

(5)  Ibfd. 
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**  objections/*  or  dilatory  exceptions,  mentioned  in 
sections  147  and  148.  Such  dilatory  exceptions,  or 
matters  in  abatement,  as  defect  of  parties,  another 
action  pending,  plaintiff's  want  of  legal  capacity  to 
cue,  and  the  improper  joinder  of  actions,  should 
always  be  taken  before  a  general  defence  in  bar  or 
answer  on  the  merits.  Thi-s  opinion  was  followed  in 
the  subsequent  case  of  King  vs.  Vanderbilt,(l)  in 
which  it  is  said  that  an  answer  in  abatement,  such 
as  the  non-joinder  of  parties  defendant,  when  taken 
with  an  answer  in  bar  of  the  action  on  the  merits, 
cannot  be  made  available.  And  this  has  been  con- 
sidered the  settled  rule  of  practice  in  the  New  York 
Common  Pleas.(2)  But  in  Bridge  vs.  Payson(3)  in  the 
N.  Y.  Superior  Court,  a  different  view  was  taken  of 
the  question,  and  it  was  ruled  that  it  was  not  too  late 
to  allege  matter  in  abatement,  in  an  answer  taking 
issue  on  the  principal  fact  in  the  complaint,  inasmuch 
as  there  cannot  be  two  answers  in  the  bame  action, 
and  the  Cod«  provides  that  the  answer  may  set  forth 
as  many  grounds  of  defence  as  the  defendant  shall 
have.  And  in  the  recent  cases  of  Sweet  v.  Tuttle,(4) 
and  Mayhew  v.  B^binson,(5)  at  a  general  term  in 
the  Eighth  District,  this  decision  was  followed,  and 
the  case  of  Gardner  v.  Clark  disapproved.  It  may 
be  remarked,  however,  that  the  point  does  not  ap- 
pear to  have  been  very  thoroughly  considered  in 
Bridge  v.  Payson,  and  the  question  was  again  raised 


<1)  7  How.  Pr.  R-  886. 

<2)  MonteUh  y.  Gash,  1  SmiUi%  Com.  PL  R.  412;  Andrews  t.  Thorp,  Id. 
616 
<8)  6  Sand.  210.  <4)  10  How.  Pr.  R.  40. 

<6)  How.  Pr.  R.  162. 
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when  the  case,  in  another  form,  came  before  the 
Court.(l)  On  that  occasion  Duer  J.,  though  holding 
himself  bound  by  the  foFmer  decision,  declined  ex- 
pressing an  opinion  on  the  question  whether  all  de- 
fences operating  in  abatement,  or  in  bar,  are  to  be 
set  up  in  the  same  answer.  He  thought  it,  however^ 
a  different  question  in  what  order  the  issues  so  made 
are  to  be  tried.(2)  Bat  that  point  not  being  in- 
volved in  the  decision  was  not  adjudicated. 

The  practice  in  this  respect  seems  thus  to  be  left 
in  some  doubt ;  and  I  am  not  aware  that  any  uni- 
form course  has  been  taken  in  regard  to  it.  Assum- 
ing, however,  as  was  done  in  the  former  edition  of 
this  work,  that  the  decision  of  the  Supreme  Court  at 
general  term  in  Gardner  v.  Clark  is  to  be  regarded  as 
furnishing  the  correct  rule  of  practice  in  such  cases,(3) 
it  may  still  be  a  question  how  the  objection  to  an 
answer  containing  such  incompatible  defences  is  to 
be  taken.     In  Gardner  v.  Clark  it  was  done  upon 


(1)  Bridge  T.  Payson,  1  Daer,  6U. 

(2)  This  seems  to  recognize  the  dilBSculty  that  would  attend  the  trial  of 
two  such  issues  at  the  same  time.  On  a  general  verdict  for  defendant,  judg- 
ment would  pass  against  the  plaintifiT,  which  would  constitute  a  bar  to 
another  action,  although  in  point  of  fact  the  Jnr  j  may  have  found  for  the 
defendant  only  on  the  matter  in  abatement.  This  difBculty,  however,  Mr. 
Justice  Martik  thinks  may  be  obviated  in  a  trial  under  the  Code,  the 
oourt  having  power  to  require  the  jury  to  find  on  special  questions  of  fact, 
and  to  mould  the  judgment  according  to  the  rights  of  the  parties  as  estab- 
lished on  the  trial.     See  Mayhew  v.  Robinson,  10  How.  166,  167. 

(8)  The  question  is  very  forcibly  stated  and  clearly  reasoned  by  Justice 
W.  F.  Allen  in  the  case  cited  in  the  text;  and  the  reader  is  referred  to  the 
opinion  therein  as  presenting  a  full  view  of  the  argument  on  that  side.  In 
support  of  the  same  view  of  the  question,  sec.  469  of  the  Code  may  be  re- 
ferred to,  which  oontinuos  in  fbroe  the  common  rules  and  practioe  of  the 
Courts  except  where  inconsUtent  with  the  provisions  of  the  Code.  The 
practice  in  regard  to  pleas  in  abatement,  it  may  be  said,  is  in  no  maoner 
inconsistent  with  those  provisions. 
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the  trial ;  and  in  King  vs.  Vanderbilt,  above  cited, 
it  was  said  that  matter  ijQ  abatement  ^^  loses  all  its 
force  and  pertinence  by  joining  it  with  an  answer 
upon  the  merits"  and  is  waived;  in  olher  words,  that 
although  set  up  in  such  an  answer  it  cannot  be  made 
available,  or  proved  on  the  trial.(l)  Such  matter 
would  be  therefore  redundant  or  irrelevant,  and  if 
not  the  proper  subject  of  demurrer,(2)  might  at  all 
events  be  reached  by  a  motion  to  strike  out,  or  per- 
haps to  compel  the  defendant  to  elect  by  which 
answer  he  would  abide. 

Allusion  has  been  made  on  a  former  page  to  the 
use  of  the  plea  in  equity.(3)  It  has  been  a  subject 
of  dispute  whether  there  was  in  equity  anything 
which  might  properly  be  called  a  plea  in  abatement. 
But  it  seems  to  be  settled  on  the  highest  authority, 
that  whether  or  not  pleas  in  abatement  in  their  strict 
sense  were  known  in  equity,  that  pleas  in  the  na- 
ture of  pleas  in  abatement  were  not  only  known  but 
of  frequent  use.  Of  this  nature  were  all  declinatory 
pleas,  corresponding  with  common  law  pleas  to  the 
jurisdiction;  and  all  dilatory  pleas,  corresponding 
with  pleas  to  the  person.  And  the  rule  governing 
these,  as  to  the  order  of  pleading,  was  the  same  as  at 
common  law.  All  declinatory  and  dilatory  pleas  in 
equity,  says  Judge  Story,  are  properly  pleas,  if  not 
in  abatement,  at  least  in  thenature  of  pleas  in  abate- 


(1)  And  this  was  held  to  be  its  effect  in  Monteith  ts.  Gash,  and  Andrews 
Y8.  Thorp  in  the  N.  T.  Common  Fleas  (1  Smith  C  P.  R.,  412,  615),  that  is 
to  say,  if  a  plea  in  abatement  and  in  bar  are  nnited  in  the  same  answer,  the 
court  may  disregard  the  former  and  try  the  cause  on  the  merits. 

(2)  See  post,  chap,  vii,  sec.  iii. 
(8)  Ante,  page  84. 
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ment;  and,  therefore,  in  general,  the  objections 
founded  thereon,  must  be  taken  ante  litem  contestatem 
by  plea,  and  are  not  available  by  way  of  answer,  or 
at  the  hearing.(l)  The  same  principle  is  to  be  traced 
in  the  civil  law,  from  which  our  equity  system  pro- 
bably derived  it,  and  from  which  the  rules  governing 
our  system  of  admiralty  pleadings  are  derived.  Ex^ 
ceptions  in  %he  civil  law,  corresponding  to  pleas  in 
equity,  were  of  two  kinds,  aut  perpetuae  et  peremp- 
toriae^  avt  temporales  et  dilatoriae — peremptory  ex- 
ceptions, or  dilatory  exceptions.  The  former  were 
a  perpetual  bar,  the  latter  temporary  in  their  nature 
and  operation,  and  always  put  in  before  the  suit  was 
put  in  contestation.(2)  The  rule,  as  we  have  seen, 
is  fully  recognized  in  equity  cases.  It  is  recognized 
in  the  federal  courts  of  the  United  States,  as  in 
DeWolf  vs.  Rebaud  et  al.,(3)  where  it  is  decided,  on 
full  consideration,  that  the  question  of  the  citizen- 
ship of  a  party  is  matter  which  must  be  brought 
forward  by  plea  in  abatement  in  the  earlier  stages  of 
the  case,  and  constitutes  no  part  of  the  issue  on  the 
merits.  It  is  recognized  also  in  the  admiralty  prac- 
tice, as  in  the  case  cited  in  Gardner  vs.  Clark,  (4) 
wherein  it  was  held  by  Judge  Story  that  an  objec- 
tion founded  upon  the  pendency  of  another  suit,  if 
taken  at  all,  should  be  taken  by  a  ^^special  plea  in  the 
nature  of  a  plea  in  abatement,  known  in  the  ecclesi- 
astical and  admiralty  courts  by  the  appellation  of  a 
dilatory  or  declinatory  exception,  which  is  always 


(1)  story  Eq.  PI.  §  708. 

(2)  Story  Eq.  PI.  §  707. 

(3)  1  Peters'  R.,  476. 

(4)  2  Sum.  R.,  592. 
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brought  forward  before  the  contestatio  litis^  or  general 
defence  in  bar,  or  general  answer  upon  the  merits." 
The  principle,  therefore,  seems  to  run  through  every 
system  of  pleading  known  to  our  courts,  and  to  be 
founded  substantially  upon  the  nature  of  both  legal 
and  equitable  remedies,  and  not  upon  mere  artificial 
distinctions  or  peculiarities  in  the  mode  of  practice 
adopted  by  the  different  systems ;  and  this  certainly 
is  a  strong  argument  in  support  of  the  position  that 
the  Code  has  not  changed  this  practice.  The  anal- 
ogy between  the  rules  of  civil  law  pleading  as  ap- 
plied in  our  courts  of  admiralty,(l)  and  the  general 
propositions  regulating  the  pleadings  in  civil  actions 
by  the  Code,  furnishes  another  argument  in  support 
of  the  same  position. 

Defences  on  the  merits. — At  common  law  an  answer 
on  the  merits  was  made  by  what  was  called  a  jHea 
in  bar.  It  either  denied  that  the  plaintiff  had  any 
cause  of  action ;  or,  admitting  that  he  once  had,  in- 
sisted that  it  had  been  determined  by  some  subse- 
quent matter.(2)  The  dilatory  plea  tended  merely 
to  divert,  suspend,  or  abate  the  proceedings ;  but  the 
plea  in  bar  impugned  the  right  of  action  altogether, 
and  was  a  substantial  and  conclusive  answer  to  the 
plaintiff's  claim.  It  was  of  two  kinds,  namely,  a 
plea  by  way  of  traverse,  that  is  a  denial  of  all,  or 
some  essential  part  of  the  averments  of  fact  in  the 
declaration ;  and  a  plea  by  way  of  confession  and 
avoidance^  which  admitted  the  declaration  to  be  true, 
but  alleged  new  facts  to  obviate  or  repel  its  legal 


(1)  See  ante^  pages  886  et  seq. 

(2)  1  Chit.  PI.  446. 
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effect.(l)  The  plea  in  bar  dealt  solely  with  facts. 
It  was  never  used,  like  the  answer  in  chancery, 
which  will  be  presently  noticed,  as  an  examination 
of  the  defendant.  It  was  required  to  be  framed 
with  the  strictest  and  most  logical  precision  of  lan- 
guage, in  order  to  reach  the  great  end  and  object  of 
all  common  law  pleading,  namely,  the  formation  of 
"a  single,  certain,  and  material  issue." 

An  answer  in  chancery,  on  the  other  hand,  which 
was  the  most  common  mode  of  defence  to  a  bill,  per- 
formed a  double  oflSce.  This  fact  it  will  be  neces- 
sary to  keep  constantly  in  view  in  order  to  attain  a 
correct  idea  of  the  system  adopted  by  the  Code.  In 
the  first  place,  the  answer  was  used  for  the  purpose 
of  setting  up  the  defence  of  the  defendant  upon  the 
merits  to  the  case  made  by  the  bill ;  and  secondly, 
it  called  out  an  examination  of  the  defendant  on 
oath  as  to  the  facts  charged  in  the  bill  of  which  a  dis- 
covery was  sought,  and-to  which  interrogatories  were 
usually  addressed.(2)  The  examination  was  merely 
evidence  in  the  cause,  and  was  altogether  independ- 
ent of  the  matter  in  defence.(3)  It  was  the  right 
of  the  plaintiflF,  as  we  have  seen,  to  require  a  full 
discovery  from  the  defendant  of  matters  charged  in 
the  bill  that  were  necessary  or  proper  to  ascertain 
facts  material  to  the  merits  of  his  case.  In  other 
words,  to  use  the  bill  of  complaint,  as  the  instru- 
ment of  an  examination  of  the  defendant.(4)  Hence 
the  general  rule  in  equity,  subject  to  some  excep- 


(1)  Steph.  PL,  61. 

(2)  Story's  Eq.  PI.,  §  860. 

(8)  Story'B  Eq.  PI.,  §  672}  Wigram  on  Discovery,  10-18. 
(4)  Ante,  pages  87,  88,  70-74. 
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tions,  that,  if  the  defendant  answer  at  all,  he  must  an- 
swer fully ;  and  that  he  cannot  by  answering  excuse 
himself  from  making  a  full  discovery.(l)  This  rule 
of  course  can  have  no  application  under  the  Code. 
For,  as  we  have  seen,(2)  the  discovery  is  abolished 
by  the  Code,  and  a  complaint  cannot  be  used  as  an 
examination  of  the  defendant.  It  follows,  therefore, 
that  the  second  office  of  the  answer  in  chancery, 
above  mentioned,  has  no  place  under  our  present 
system. 

It  is  curious  in  this  connection  to  observe  in  this 
departure  from  the  equity  pleadings  sanctioned  by 
the  Code,  another  close  analogy  to  the  rules  of  the 
civil  law.  By  that  law  though  interrogations  were 
allowed,  and  an  examination  of  the  defendant  per- 
mitted, yet  this  was  never  combined  with  the  origi- 
nal libel  setting  forth  the  cause  of  action.  When  the 
plaintiff,  or  actor ^  had  put  in  his  positions,  or  narra- 
tive of  his  case,  the  defendant,  or  reus^  put  in  his 
contestations  or  denials  (which  were  called  excep- 
Hons)  either  dilaioriae^  in  the  nature  of  an  answer  in 
abatement,  or  peremptorily  in  the  nature  of  an  an- 
swer in  bar,  or  on  the  merits.  The  plaintiff  then 
had  liberty  upon  the  issue  thus  formed  to  frame  his 
interrogatories,  which  were  called  articuli^  to  be  ex- 
hibited to  the  defendant,  and  he  was  called  upon  to 
answer,  in  order  to  supersede  the  necessity  of  other 
proof.(3)  The  defendant's  answer  to  the  libellus 
articulatusj  or  interrogation  of  the  plaintiff,  was  a 


<i)  Story's  Eq.  PI.  §  846. 

<2)  Ante,  page  78. 

(3)  Story's  £q.  PI.  §§  14,  89,  and  notes. 
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distirret  thing  ftoia  bia  exeej^ians  or  eentestations  of 
the  plaiBtiff '8'  claim.  The  former  is  analogovs  to 
the  defendanit^s  answer  in  Chancery^  oi»  oath  to  the 
charging  and  interrogating  part  of  the  bill,  which  we 
have  seen  ha»ttO  plaoe  ia  the  system  of  the  Code ;  the 
latter  is  aimil^,  both  to  the  defence  interposed  by 
the  defeikdandt  ii^  equity  to  the  bating  part  of  the  biil, 
(1)  either  by  plea  or  by  Answer,  and  to  the  plea  in 
baf  on  the  metits  in  a  eommen  law  mctkm.(2) 

The  answer,  therefore,  in  all  these  various  modes  of 
pleading,  was  made  to  perform  subetantially  the  same 
offioe.  N<»,  keeping  hk  mind  the  distinction:  that  so 
much'  of  the  equity  ansiter  as  was  responsive  to  such 
part  of  the  bill  as  the  plaintiff  designed  solely  for  the 
puvpoees  of  ati  e^amination(3)  is  done  away  with^ 
is  there  so  much  difficulty  as  might  at  first  sight  be 
supposed  in  the  establishment  of  an  uniform  system 
and  set  of  rules  to  govern  all  answers  whethei^  to  le^* 
g^l  Of  equitable  eausei^  of  action.  The  answer  itn 
equity,  stripped  of  everything  which  was  required 
tc^  be  inserted  as  responsive  to  the  interrogatories 
of  the  hall^  or  the  exaimination  of  the  defendant^ 
differed  little,  if  any,  fVom  the  ordinary  Chancery 
plea.;  and  the  latter  wasi  closely  similar  to^  and  ixi 
meoy  respects*  governed'  by  precisely  the  samc^ 
rules  as  a  eon^mon  law  special  plea^  or  plea  in^  hto. 
Thus  the  defence- proper  fbv  a  |dea  in  equity  is  such 
as  reduces  the  oause^  or  some  part  of  if  to  a  single 


(1)  S66  Auto,  psfipes  87 1  88. 

(2)  The  game  name  even  Ib  applied  to  them  by  the  older  writon.  A  eom- 
mon  law  plea  in  bar  is  called  by  Bracton,  after  the  ciyHiana,  tactiptio  ptr- 
emptoue, 

(8)  See  remarks  on  thia  subject ,  anto,  pages  71,  7§. 
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point ;  and  thence  creates  a  bar  or  other  obstruction 
to  the  suit  or  to  the  point  to  which  the  plea  ap- 
pli68.(l)  Like  the  common  law  plea  in  bar  it  must 
be  material  \  and  whether  affirmative  or  negative,  it 
must  be  either  an  allegation,  or  a  denial  of  some 
leading  fact,  or  of  matters  which,  taken  collective- 
ly, make  out  some  general  fact,  which  is  a  complete 
defence.(2)  It  must  also  be  single  and  not  mix  up 
in  the  48ame  plea  several  defences  to  the  <ame  cause 
of  action ;  though  this  did  not  prevent  it  from  set- 
ting forth  a  great  variety  of  circumi^nces  tending 
to  a  single  poi»t.(3)  It  must  also  be  eertain ;  it  must 
tender  issuable  matter,  the  truth  or  falsehood  of 
which  JMy^  be  replied  to  or  put  in  issue;  and  that 
not  in  tho  form  of  general  propositions,  but  specifi- 
cally and  distinctly^4)  The  equity  plea,  too,  like 
iAte  common  law  plea  in  bar,  was  either  by  way  of 
traverse  and  denisd,  or  ^  confessitm  and  epoidunce. — 
The  plea  by  way  of  traverse  relied  altogether  upon 
matters  stated  in  the  record,  and  upon  denials  and 
negations  of  matters  of  fact  contained  tJierein,  which 
denials  and  negations,  if  true,  constituted  a  suffici^it 
defence.    The  plea  in  confession  and  avoidance  was 


(1)  MitC  Eq-  PI.  296,  296,  297;  Cooper's  Eq.  PI.  228. 
<2)  Ibid;  ^  Dan.  Cb.  Pr.  102,  104;  7  Jobo.  Gb.  R.  214. 
(8)  Ibid;  4  Paige,  178;  Stoir'a  Eq.  PI.  §§  653,  654. 

(4)  It  was  formerly  a  queition  wbether  a  purely  negatire  plea  was  a  legit- 
imate mode  of  defeaco  in  conrta  of  equity,  bat  tbe  doubt  has  been  dissipa- 
ted and  it  is  now  flrmlj  established  tJbat  such  plea  is  good.  Thus  in  oppo- 
sition to  the  claims  of  a  complainant  as  heir  at  law  the  defendant  may  plead 
that  he  is  not  heir  at  law;  and  a  plea  that  defendant  was  not  a  partner  has 
been  held  good  to  a  bill  seeking  an  account  of  partnersl^p  trams^tloaa-  S^ 
Story's  Eq.  PL  §  668,  and  cases  there  cited. 

(5)  Ibid;  1  Barb.  Oh.  Pr.  117. 
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of  matters  dehors  the  bill — new  matter — such  as  a  re- 
lease, a  settled  account,  the  statute  of  limitations, 
&c.,  which,  admitting  the  case  made  by  the  bill,  seeks 
to  avoid  its  eflfect  by  alleging  circumstances  in  bar 
of  the  relief  sought.  In  like  manner,  the  answer 
of  the  defendant  in  equity  on  the  merits,  and  .not  by 
way  of  discovery^iX)  served  an  entirely  similar  pur- 
pose. It  was  used,  firsts  as  answering  the  complain- 
ant's case  as  made  by  his  bill;  and  secondly,  for  the 
purpose  of  stating  to  the  court  the  nature  of  the  de- 
fence upon  which  the  defendant  meant  to  rely.  Or, 
in  other  words,  the  answer  on  the  merits  purely,  of 
an  ordinary  chancery  bill^  was  used  for  the  purpose 
of  controverting  the  case  stated  by  the  complainant, 
either  by  confession  and  avoidance,  or  by  traverse  and 
denial  of  the  several  parts  of  the  bill ;  or,  admitting 
the  case  made  by  it,  submit  to  the  judgment  of  the 
court  upon  the  bill,  or  upon  a  new  case  made  by  the 
answer,  or  both.(2) 

Having  traced  these  analogies  common  to  the  diff- 
erent systems  of  pleading,  a  careful  consideration  of 
which  may  be  of  much  service  in  arriving  at  a  con- 


(1)  The  discovery  in  Equity,  as  has  been  obsenred,  was  a  matter  of  right 
to  the  plaiDtiff,  of  which  the  defendant  was  not  at  liberty  to  debar  him- 
Hence  the  necessity  in  some  cases,  of  requiring  an  answer  by  waf  of  discovery 
to  accompany  a  plea;  as  for  example,  where  the  plaintiff  admits  hy  his  bill 
the  existence  of  a  legal  bar  to  his  claim,  but  charged  some  equitable  circumi 
stances  to  avoid  its  effect.  The  defendant  might  insist,  by  way  of  plea,  upon 
the  legal  bar,  denying  the  circumstances  which  would  avoid  it$  but  inas- 
much as  the  plea  proper  was  not  used  for  the  purposes  of  an  examination, 
he  must  accompany  it  with  an  answer  in  support  of  his  plea,  making  a  dis- 
covery as  to  all  the  circumstances  charged  in  the  bill.  These  di  stinctions 
it  will  be  readily  seen,  can  have  no  place  in  our  new  system.  See  this  sub. 
ject  considered,  Story's  £q.  PL,  $  678,  et  seq. 

(2)  1  Barb.  Ch.  Pr.,  180. 
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rect  understanding  of  the  subject,  let  us  in  the  next 
place  see  how  far  they  may  be  followed,  and  in  what 
manner  applied  to  the  pleadings  of  the  Code.  The 
general  idea  apparent  in  the  simple  and  concise  for- 
mula laid  down  by  the  Code  for  the  government  of 
the  defendant  in  stating  his  defence,  is  precisely  the 
same  with  that  which  pervades  and  lies  at  the  founda- 
tion of  the  different  forms  of  pleading  we  have  con- 
sidered, and  is  to  be  found  equally  in  the  exception 
of  the  civil  law,  the  plea  in  bar  of  the  common  law, 
and  the  plea^  or  the  pure  answer  on  the  merits  in 
equity.  This  idea  is,  that  the  answer  is  to  be  used, 
firsts  for  the  purpose  of  denial  or  taking  issue  upon 
the  case  as  presented  by  the  plaintiff;  and  second^  of 
stating  to  the  court,  aiid  apprising  the  plaintiff,  of 
the  nature  of  any  substantive  matter  of  defence 
which  the  defendant  may  have  to  the  action,  not 
appearing  on  the  face  of  the  complaint.  Another 
pervading  idea  of  the  answer  of  the  Code,  to  be 
presently  i^ticed  more  fully  (and  which  is  also 
common  to  both  common  law  and  equity  pleadings), 
is  the  narrowing  down  the  issues  to  be  tried,  by  the 
admission  on  the  record  of  such  facts  as  the  defend- 
ant by  his  answer  does  not  deny. 

The  answer  of  the  Code  is  required  to  contain : 

let.  A  general  or  specific  denial  of  each  material  allegation 
controverted  by  the  defendant,  or  of  any  knowledge  or  informa- 
tion thereof  sufficient  to  form  a  belief. 

2d.  A  statement  of  any  new  matter  constituting  a  defence 
or  counter  claim,  in  ordinary  and  concise  language  without 
repetition.  (1) 


(1)  Am.  Codo,  §  149. 
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In  the  first  place  the  defendant  is  called  upon  to 
deny  generally  or  specifically  each  material  allega- 
tion which  he  intends  to  controvert.  The  option  is 
left  him  to  controvert  which  of  them,  and  as  many 
of  them  as  he  pleases.  We  have  seen  that  the  equity 
practice^  that  when  he  submits  jbo  aoiswer  he  must 
answer  fully»  that  is  answer  the  whole  of  the  etate- 
mentB  and  oharges  contained  in  the  complaint,  has 
no  place  in  the  Code  answer ;  and  the  reason  of  it 
was  also  stated,  namely,  because  the  discovery  in 
pleadings  is  abolished.(l) 

The  effect  of  not  answering  and  denying  any  fsa* 
feriai  allegation  in  the  eomplaint  is  precisely  the 
same  as  though  it  were  admitted  to  be  true.  The 
defendant  may,  however,  without  prejudice  to  his 
case,  omit  to  answer  matters  not  well  pleaded,  as 
matter  immaterial  to  the  issue,  inferences  of  law, 
&c. ;  and  such  also  was  the  rule  in  equity  .(2) 

The  fii«t  object  of  the  answer  in  Chancery,  as  of 
ihe  answer  under  the  Code,  was  to  pv^  in  issue,  or 
controvert  the  facts  stated  by  the  plaintiff  in  his  bill 
of  complaint.  The  second  object  was  to  state  £buc^ 
dehors  the  bill  in  avoidance  of  the  case  made  there- 
in, and  upon  which  the  defendant  intended  to  rely 
in  his  defence;  or  in  the  language  of  the  Code, 
*.*new  matter  constituting  a  defence* or  counter 
<5laim."(3) 

A  complainant  had  always  a  right  to  be  apprised 
of  the  nature  of  the  defence  which  the  defendant 
intended  to  set  up;   the  defendant  was  therefore 


(1)  Ante,  page,  892,  893. 

(2)  1  Barb.  Ch.  Pr.  188. 
(8)  Am.  Code,  §  149. 
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bound  to*  apprise  hiin  of  the  case  ov  ^^  new  matter," 
on  which  he  relied  in  his  defence,  in  a  clear  and  un* 
ambiguous  manner — and  he  could  not  avail  himself 
of  any  matter  of  defenice  not  stated  in  his  answer.(l) 
In  actions  at  law  it  was  not  necessary  in  all  cases 
to  set  up  affirmatively  special  matter,  or  to  apprise 
the  plaintiff  specifically  of  the  precise  nature  of  the 
defence.  The  plea  of  the  general  issue  denied  the 
whole  of  the  fttets  alleged  in  the  declaration.  A 
special  plea  was  necessary  in  setting  up  new  matter 
not  apparent  upon  the  face  of  the  declaration.{2)  But 
usider  the  general  issue  in  an  action  of  assumpsit  or 
debt  on  simple  contract,  not  under  seal,  the  de* 
fendant  was  at  liberty  to  give  almost  every  matter 
in  evidence,  on  the  ground  as  was  said,  that  as  the 
action  was  founded  on  contract,  and  th^  injury  was 
the  non-performance  of  it,  evidence  which  disaffirms 
the  continuing  obligation  of  the  contract  at  the  time 
when  the  action  was  commenced,  goes  to  the  gist  of  the 
aotion.(3)  Thus,  infancy,  lunacy,  duress,  want  or 
illegality  of  consideration,  &c.,  might  in  such  actions 
be  given  in  evidence,  under  the  general  issue ;  also^ 
such  defences  as  admitted  that  there  was  a  sufficient 
contract  made,  but  that  before  action  brought  it  was 
discharged,  released,  or  performed ;  also  those,  which 
admitted  that  there  was  once  a  caose  of  action,  but 
avoided  it  by  fitubsequent  matter,  as  accord  and  sab* 
iafaction — ^the  plaintiff  an  insolvent  debtor,  &c.  But 
a  special  plea,,  or  notice  with  the  general  issue,  was 
necessary  in  setting  up  the  defence  of  alien  enemy. 


(1)  1  Barb.  Ch.  Pr.  187. 
(2>  1  Chh.  PI.  472. 
(3)  1  Chit.  PI.  472. 
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tender,  former  recovery,  or  judgment  for  plaintiff 
or  defendant  on  the  same  matter,(l)  set-off,  and  the 
statute  of  limitations.(2) 

In  actions  of  covenant  and  debt,  on  contracts 
under  seal,  the  rule  was  more  strict,  and  many  of 
the  defences  above  mentioned,  were  required  to  be 
specially  pleaded. 

There  can  be  very  little  doubt  that  it  was  the 
intention  of  the  Code  to  abolish  the  practice  of  per- 
mitting special  defences  to  be  set  up  under  a  general 
denial,  as,  for  example,  accord  and  satisfaction,  or  a 
release,  or  other  matter  going  to  show  a  discharge 
of  the  contract.  It  was  manifestly  the  intention  of 
the  commissioners  to  adopt  the  equity  rule,  and  to 
require  the  defendant  to  state  the  specific  grounds 
of  his  defence  or  discharge.  They  propose,  they  say, 
^'  that  the  plaintiff  shall  state  his  case  according  to 
the  facts ;  and  that  the  defendant  shall  by  his  answer^ 
point  out  his  defence  distinctly J\S)  Accordingly,  the 
provision  of  the  Code  is,  that  the  answer  must  con- 
tain, in  addition  to  a  denial  of  each  material  alle- 
gation controverted  by  the  defendant,  ^^  a  statement 
of  any  new  matter  constituting  a  defence  or  counter^ 
claimj''  &c.(4) 

The  question  as  to  what  matters  may  properly  be 
given  in  avoidance  under  a  traverse^  or  mere  denial 
of  the  complaint,  it  must  be  confessed  is  not  entirely 
settled  since  the  Code.     The  question  will  be  more 


(1)  12  John.  455. 

(2)  1  Chit.  PI.  292;  2  Cow.  Treat.  690,  692.  But  in  an  action  of  trover 
or  assumpsit,  former  recovery  was  held  admissable  under  the  general  issue. 
6  Hill,  114. 

(8)  Report  of  Com.  p.  141. 
(4)  Am.  Code,  §  149. 
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folly  considered,  and  the  cases  analyzed,  in  a  subse- 
quent section  of  this  chapter,  and  it  will  be  suffi- 
cient here,  in  c<Hisidering  the  nature  and  use  of  the 
answer,  to  glance  at  it  in  a  general  way. 

It  has  been  thought  that,  though  it  is  a  general 
rule,  under  the  Code,  that  special  matters  of  defence 
dehors  the  complaint,  must  be  set  up  in  the  answer, 
in  order  to  allow  l^em  to  be  proved  on  the  trial,  yet 
there  are  certain  matters  of  defence  which  need  not 
be  80  set  up,  but  may  be  introduced  under  a  mere  de- 
nial ;  as,  for  example,  matters  which  go  to  the  es- 
sence of  the  cause  of  action  or  contract,  showing  that 
no  sufficient  contract  was  in  fact  ever  made,  or  no 
cause  of  action  ever  existed  ;  and  generally  all  such 
matters  m  go  to  disprove  any  material  allegation  in 
the  complaint.  Thus  an  absolute  want  of  consider- 
ation, or  illegality  of  consideration,  need  not  in  gen- 
eral be  alleged  affirmatively  in  the  answer,  except 
in  those  cases  where  the  consideration  being  implied 
in  law  none  need  be  alleged  in  the  complaint.  In 
all  other  eases  as  we  have  seen  on  a  former  page,{l) 
a  complaint  to  be  good  must  show  on  its  fttce  a  suffi- 
cient consideration y  which  must  be  proved.  A  gen- 
eral denial  of  the  complaint,  or  a  specific  denial  of 
the  fact  of  consideration,  is  sufficient  to  put  the 
plaintiflT  upon  his  proof,  and  to  allow  the  defendant 
to  rebut  such  proof  by  showing  want  or  illegality 
of  conBideration.(2) 


(1)  Ante,  pages  216^221. 

(2)  Where  the  law  impliet  a  consideration,  and  it  is  neither  necessary  in  the 
first  instance  to  aver  nor  prove  one,  as  on  a  promissory  note,  the  want  or  il- 
legality of  consideratiou,  should  properly  be  setup  in  the  answer,  if  the  de- 
fendant intends  to  rely  on  it  in  his  defence.  On  a  sealed  instrument,  this 
U  required  to  be  done  by  statute.    2  R.  S.  (8d  ed.,)  p.  604,  §§  96,  97. 
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So  also  as  in  the  recent  case  of  Reynolds  vs.  Dun- 
kirk &  State  Line  R.  R.  Co.,(l)  where  a  complaint 
on  an  agreement  fur  the  sale  and  purchase  of  land 
is  met  by  a  denial  in  the  answer,  the  plaintiff  is  put 
to  his  proof  and  must  prove  a  valid  agreement  in 
writing  and  the  defendant  under  such  denial  may 
rebut  such  proof. 

Upon  similar  principles  in  an  action  for  wrong,  as 
where  negligence  or  carelessness  is  the  gist  of  the  ac- 
tion, this  is  necessary  to  be  set  out  in  the  com- 
plaint^ and  a  general  denial  of  the  negligence  or 
carelessness,  will  be  sufficient  to  let  in  the  defen- 
dant's proof,  without  setting  up  the  specific  facta 
which  go  to  rebut  the  negligence,  as  unavoidable  ac- 
oident,  where  that  may  be  a  defence,  the  act  of 
God,  or  the  public  enemies,  &c. 

And  in  an  action  for  damages  for  trespass,  the 
defendant  under  a  mere  denial  may  show  that  the 
article  injured  or  destroyed  was  worthless,  without 
alleging  that  fact  in  his  aiiswer.(2) 

The  common  law  rule  was  that  in  an  action  on 
simple  contract  all  matters  might  be  given  in  evi- 
dence under  the  general  issue,  which  go  to  show  that 
no  st^ient  contract  vuis  ewr  made.  Thus  the  defen- 
dant, as  has  been  already  observed,  under  this  gen- 
eral form  of  denial  or  traverse  might  show  that  the 
contract  was  not  valid  in  its  inception  by  reason  of 
infancy,  lunacy,  coverture,  and  the  like ;  but  the 
general  issue  would  not  admit  such  a  defence  as 
tender,  former  recovery,  statute  of  limitations,  &c* 


(1)  17  Bwb.,  614. 

(2)  Diinlap  vs.  Snyder,  17  Barb.,  561. 
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arising  subsequent  to  the  contract,  but  by  implication 
admitting  a  valid  original  contract.(l)  The  better 
opinion  now  seems  to  be  that  such  distinctions  are 
no  longer  recognized  by  the  Code. (2)  The  use  of 
the  general  traverse,  or  general  or  specific  denial  of 
the  Code,  is  more  limited  than  at  common  law,  and 
is  similar  to  its  use  in  equity,  namely,  to  put  in  issue 
only  the  fact  or  facts  so  denied.  The  use  of  the 
special  answer  of  new  matter  is  to  set  forth  every  ma- 
terial issuable  fact  upon  which  the  defendant  wishes 
to  rely,  other  than  those  generally  or  specifically  de- 
nied in  the  answer.     And  I  conceive  the  rule  is  tru- 

« 

iy  expressed  by  Justice  Sblden  in  Benedict  vs.  Sey- 
mour(3)  that  '*a  general  traverse,  under  the  Code, 
authorizes  the  introduction  of  no  evidence  on  the 
part  of  a  defendant  except,  such  as  tends  directly  to 
disprove  some  fact  alhged  in  the  complaint,^*  In  the 
same  case  a  more  strict  rule  was  intimated  in  regard 
to  setting  up  a  special  defence  than  has  been  since 
thought  consistent  with  the  liberality  of  pleading  al- 
lowed by  the  Code  ;  namely,  that  every  special  de- 
fence which  consists  of  matter  merely  going  to  dis- 
prove any  material  allegation  in  the  complaint,  is 
defective,  and  must  be  stricken  out  on  motion.  Such 
defence  must  be  introduced  under  the  general  or 
specific  denied.  This  question,  however,  will  be 
considered  more  fully  in  the  two  following  sections 
of  this  chapter.(4) 


(1)  Though  in  many  other  eases  these  defences  might  be  proved  under  the 
general  fasue;  as  release,  performance,  accord  and  satisfaction,  &c. 
<2)  See  post.  Section  IIL  of  this  Chapter. 
<8)  6  How.  Pr.  R.,  298. 
<4)  S«e  Sec  III.,  entitled  Wka$  matter  may  U pleaded. 
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I  cloae  ihese  remarks  on  the  general  nature  and 
use  of  the  answer  with  the  following  brief  extract 
from  the  same  opinion,  which  expresses  substantially 
the  yiews  here  adopted,  and  states  very  concisely 
and  clearly  what,  it  is  belieyed,  is  th^e  true  intent 
of  the  Code  in  its  provifiions  on  this  subject : 

''  Defences  are  divisible  into  two  classes: 

1.  Those  which  d^y  some  material  allegation  on 
the  part  of  the  plaii^tifil 

2.  Those  which  confess  and  avoid  those  allega- 
tions. 

''  There  can  be  no  good  defence  which  does  not 
belong  to  the  one  or  the  other  of  theee  classes.  The 
Code,  following  the  order  of  ]aature,  has  provided 
for  both  classes  in  section  149.  By  the  c(Mnmon  law 
these  two  kinds  of  defences  had  become  more  or  less 
entangled  and  confused ;  the  Code  keeps  them  dis- 
tinct. I  have  already  remarked  that  no  defence 
which  does  not  controvert  any  material  allegation 
of  the  complaint,  can  be  given  in  evidence  under  a 
i;eneral  or  special  traverse.  l^Yerj  such  defence, 
therefore,  must  be  pleaded  specially." 

The  learned  Justice  in  a  previous  part  of  this  opin- 
ion, observes,  that  his  remarks  are  not  intended  to 
have  any  bearing  upon  an  action  which  is  equitable 
in  its  nature:  It  is  submitted,  however,  that  the 
above  observations,  and  the  conclusions  arrived  at, 
are  equally  applicable  to  every  class  of  action^ 
whether  equitable  or  legal. 
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SECTION  n. 

eWBRiJi  AND  8PBCIFIC   DBMUL. 

The  Code  prorides  that  the  aaewer  miust  contain : 

**  Isf .  A  gt3neral  or  specific  denial  of  each  material  allegation 
of  the  complftiiit  cQDtro\'erted  by  the  defendant,  or  of  atij knowl- 
edge or  iBfornuUaojD  thereof  imffioient  to  form  a  belief."(l) 

We  ahaU  examine  in  this  section  these  two  dij^ 
ferent  kinds  of  denial  allowed  by  the  Code,  in  their 
order;  and  first: 

General  DeniaL — ^The  nature  and  uses  of  the  gen- 
eral  denial  under  the  Code  have  been  considerably 
discussed  in  some  of  the  more  recent  cases.  It  had 
been  supposed  at  one  time  to  be  equivalent  to  the 
general  issuei,  and  that  many  of  the  rules  applicable 
to  that  plea  were  also  applicable  to  it.  But  this  view 
has  not  been  sustained,  and  it  may  now  be  regarded 
as  settled  that  there  is  no  such  thing  as  the  common 


(1)  The  original  Code  was  as  follows: — 

f  *  Ist.  In  respect  to  each  allegation  of  the  complaint  controrerted  by  the 
defendant,  a  wpteific  denial  thereof,  or  of  any  knowledge  thereof  sufficient 
to  form  a  belief." 

The  amendment  of  1849  inserted  the  words  '*  general  or,"  so  as  to  read 
"  a  general  or  specific  denial."  The  amendment  of  1851  left  out  the  words 
''  general  or/'  and  the  amendment  of  1858  restored  them  again,  as  the  sec- 
tion now  stands. 

The  amendment  of  1861  made  this  clause  of  the  section  read  as  follows: 
'*  A  specific  denial  of  each  material  allegation  of  the  complaint  controverted 
by  the  defendant  according  to  his  knowledge,  information  or  belief,  or  of  any 
knowledge  or  information  thereof  sufflolent  to  form  a  belief." 
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law  general  issue  under  the  Code;(1)  although  it  is 
said  that  the  general  denial  authorized  hy  the  Code 
is  in  most  respects  like  it. (2)  But  the  points  of  dif- 
ference have  been  very  clearly  and  distinctly  stated, 
and  consist  mainly  in  this,  that  the  general  issue  ad- 
mitted a  great  variety  of  defences  which  cannot 
now  be  introduced  under  a  simple  general  denial, 
or,  unless  specially  pleaded. 

It  is  said  by  Justice  Habris  in  Livingston  v. 
Finkle,(3)  that  "under  the  general  issue,  the  de- 
fendant, after  the  plaintiflf  had  made  a  prima  facts 
case  against  him  might  proceed  to  prove  almost  any 
thing  tending  to  show  that,  when  the  action  was 
brought,  the  plaintiff  had  no  subsisting  cause  of  ac- 
tion. This  he  would  not  be  allowed  to  do  upon 
the  general  denial  under  the  Code.  In  such  a  case 
the  only  thing  at  issue  would  be,  the  truth  of  the 
matters  alleged  in  the  complaint."  Other  cases  fully 
sustain  and  carry  out  these  propositions,  especially 
the  cases  of  Fay  v.  Grimsteed,(4)  Houghton  v. 
Townsend,(5)  Catlin  v.  Gunter,(6)  Brazil  v.  I8ham(7) 
and  Stoddard  v.  Onondaga  Annual  Conference .(8) 
In  the  latter  case,  indeed,  it  is  said  that  the  princi- 
pal change  made  by  the  Code  in  the  subject  of  plead- 
ing consists  in  abolishing  this  mode  of  presenting 


(1)  Fay  T.  Grimsteed,  10  Barb.  821;  Houghton  v.  Townsend,  8  How.  Pr. 
R.  441;  Stoddard  T.  Onondaga  Conference,  12  Barb.  676;  Catlin  v.  Gun- 
ter.  1  Duer,  268. 

(2)  Livingston  v.  Finkle,  8  How.  Pr.  R.  486. 
(8)  8  How.  Pr.  R.  486. 

(4)  10  Barb.  S.  C.  R.  821.  (6)  8  How.  Pr.  R.  441. 

(6)  1  Duer  R.  268.  (7)  1  Smith's  Com.  PI.  R.  487. 

(8)  12  B^rb.  S.  C  R.  676. 
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defences ;  or,  as  it  is  better  expressed  in  the  language 
of  Justice  Johnson,  "the  former  rule,  as  to  the 
matters  of  fact  which  were  and  which  were  not, 
properly  pleadable,  has  not  been  essentially  changed 
or  modified,  except  as  to  matters  in  bar  of  the  action 
which  might  formerly  be  proved  *  under  the  general 
issue;"  and  the  conclusion  is  arrived  at,  and  the 
general  rule  laid  down,  that,  inasmuch  as  there  is 
now  no  general  issue,  "  every  matter  of  fact  which 
goes  to  defeat  the  cause  of  action,  and  which  the 
plaintiff  is  not  under  the  necessity  of  proving  in  order 
to  make  out  his  case^  must  he  alleged  in  the  answer/^ 

The  phraseology  in  which  this  proposition  is 
clothed  may,  perhaps,  suggest  criticism.  Its  mean* 
ing,  however,  I  apprehend  is  that  every  fact  which 
the  plaintifi*,  in  the  first  instance,  is  under  the  neces- 
sity of  proving  to  sustain  his  action,  or,  every  mat- 
erial fact  which  must  or  may  be  alleged  in  a  good 
complaint,  is  the  proper  subject  of  a  denial ;  but  that 
all  other  matters,  that  is  to  say,  matters  which  do 
not  go  merely  to  controvert  a  fact^  or  the  facts  in  the 
complaint,  must  be  set  up  affirmatively  in  the  fti- 
swer,(l)  and  the  proposition,  in  a  general  sense,  it 
is  thought,  may  be  sustained  on  both  principle  and 
authority. 

The  reason  for  thus  requiring  all  matters  of  de- 
fence, outside  of  the  complaint,  to  be  pleaded,  con- 
trary to  the  common  law  and  in  accordance  with  the 
equity  practice,  is  very  correctly  stated  by  Justice 
Beown  in  Fay  vs.  Grimsteed  :(2)  "  It  is  one  of  the 


(1)  This  is  the  rule  in  the  case  of  Benedict  vs.  Seymour,  6  How.  298, 
cited  ante,  page  408. 

(2)  10  Barb.  S.  G.  R.  829. 
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prhicipai  objecte  of  the  Code  of  Procedure  to  abro- 
gate the  old  forms  of  pleading,  and  to  bring  the  par- 
ties to  a  plain,  concise,  and  direct  statement  of  the 
iSftcts  which  constitute  the  cause  of  action,  or  defence, 
in  place  of  the  general  statement  heretofore  in  use. 
The  form  of  allegation  and  counter  allegation  iras 
adopted  with  a  view  to  compel  the  adverse  parties  to 
disclose  to  each  other  the  facts  upon  which  thej 
rely,  to  uphold  the  claim  upon  the  one  side,  and  to 
maintain  the  defence  upon  the  other ;  so  that  each 
may  know  what  he  may  be  required  to  establish  or 
repel  by  the  proofs  upon  the  trial.  In  this  respect 
the  pleadings  are  similar  to  those  which  obtained  in 
courts  of  equity." 

From  these  considerations  a  tolerably  correct  idea 
may  be  formed  of  the  natore  and  use  of  the  general 
denial  allowed  by  the  Code.  It  is  in  no  respect,  so 
far  as  the  introduction  of  evidence  under  it  is  con- 
cerned, the  general  issue  of  the  old  practice.  It  is 
merely  an  aggregation  of  specific  denials,  allowed,  it 
would  seem,  more  for  convenience  in  practice  than 
aS%£fording  any  advantage  to  the  defendant  over  the 
form  of  special  denial,  in  the  introduction  of  his  evi- 
dence ;  and  the  effect  of  a  general  denial  is  precisely 
the  same  as  that  of  a  series  of  specific  denials  to  each 
and  every  fact  in  the  complaint. 

But  the  defendant  is  not  at  liberty  to  use  both 
forms  of  denial  to  the  same  facte ;  that  is  to  say,  if, 
in  his  answer,  he  sets  up  a  general  denial,  he  cannot 
go  on  to  deny  specially  the  allegations  in  detail. 
This  would  be  unnecessary  repetition  and  redun- 
dant. The  Code  allows  a  defendant,  says  the  court 
in  Dennison  vs.  Dennison,(l)  to  elect  whether  he  will 

(1)  9  How.  Pr.  R.  246. 
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answer  by  a  general  or  specific  denial,  and  having 
elected  he  is  bound  by  it.  He  cannot  answer  in 
both  modes. 

A  general  denial,  well  pleaded,  puts  in  issue  every 
material  fact  alleged  by  the  plaintiff  in  his  com- 
plaint. In  an  action  for  the  conversion  of  property, 
similar  to  the  former  action  of  trover,  an  answer  of 
general  denial  takes  issue,  not  only  upon  the  con- 
version of  the  property,  but  also  upon  the  plaintiff's 
title,  and  evidence  to  controvert  such  title  may  be 
introduced  under  such  denial.    So  held  in  Robinson 

4 

VS.  Frost,{l)  at  a  general  term  in  the  Fourth  District. 
But  it  is  to  be  observed  that  such  general  denial 
(and  the  rule  is  the  same  as  to  specific  denial)  puts 
in  issue /ac/^  only,  and  not  mere  conclusions  of  law.(2) 
.  Thus  it  has  been  held  in  several  cases  that  a  mere 
denial  of  the  ownership  of  a  promissory  note,  or 
that  the  plaintiff  is  the  lawful  holder  thereof,  with- 
out controverting  any  fact  set  forth  in  the  complaint, 
or  alleging  any  fact  in  the  answer  going  to  show  that 
some  other  person  is  the  real  owner  and  party  in 
interest,  is  irrelevant  and  frivolous  and  will  be  struck 
out  on  motion.  This  is  said  to  be  the  constant  prac- 
tice in  the  N.  Y.  Superior  Court,(3)  and  has  been  fol- 
lowed in  some  instances  even  where  the  answer  is 
verified,  as  in  the  cases  of  Pleury  vs.  Roget,(4)  and 


.    (1)  14  Barb.  S.  C.  R.,  637 }  and  see  Corwin  vb.  Gorwin,  9  id.,  219. 

(2)  As  to  what  Are  facts  as  contradistinguished  from  legal  conclusions,  see 
pages  244  et  seq. 

(8)  Catlin  vs.  Gunter.  1  Duer,  265;  Higgms  vs.  Rockwell,  2  Duer,  660; 
Flammervs.  Kline,  9  How.  Pr.  R.,  216. 

(4)  6  S%nd.,  646,  affirmed  by  all  the  Judges  of  the  Superior  Court  on 
consultation. 
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Fleury  vs^  Browii.(l)  But  the  rule  seems  properly 
applicable  only  to  those  cases  in  which  the  defend- 
ant merely  denies  the  ownership  of  the  note^  leaving 
uncontroverted  the  allegations  in  the  complaint 
which  show  the  plaintijBT^s  possession  and  property 
as  in  the  case  of  Higgins  vs.  Rockwell.(2)  Where  the 
complaint  without  stating  facts  to  show  ownerdiip^ 
merely  alleges  that  the  plaintiffs  are  the  lawful  hol- 
ders and  owners  of  the  note,  it  would  seem  from  the 
recent  case  of  the  Metropolitan  Bank  vs.  IiOrd,(3) 
that  a  denial  that  the  plaintiffs  are  the  owners  and 
holders  would  be  sufficient  to  raise  an  iseuCi  or  at 
least  would  not  be  regarded  as  a  frivolous  answer. 
The  reason  assigned  in  Catlin  vs.  6unter(4)  why 
such  denials  are  insufficient  is  that  they  controvert  no 
material  fact^  but  are  denials  merely  of  co%dimon$ 
q/'/ati'y  which  the  court,  instecMl  of  receiving  evidence 
in  support  of  them  on  the  trial,  is  bound  to  disre- 
gard as  irrelevant  and  nugatory  ;  and  the  same  rule 
has  beeii  followed  in  the  supreme  court  in  the  late 
case  of  Seeley  «vs.  £ngle,(5)  in  which  it  was  held  that 
an  allegation  in  the  answer  that  the  plaintiff  ''is  not 
the  lawful  owner  and  holder  of  the  note/ '  is  insufficient 
to  admit  evidence  that  the  plaintiff  is  not  such  owner 
and  bolder.  The  same  rule  has  been  applied  in  re- 
gard to  denials  of  nonpayinent  and  indebtedneBs^  as  in 

(1)  9  How.  Pr.  R.,  215-217.  Bat  see  contra,  Beach  vs.  Gallap,  2CodeR; 
66;  Temple  tb.  Marray;  6  How.  829}  Snyder  ts.  White,  6  How.,  821;  and 
see  this  Bubject  farther  discussed  poBt,  page  419. 

(2)  2  Duer,  660. 

(8)  1  Abbott's  Pr.  R.  185. 

(4)  1  Duer,  264;  and  see  on  this  sabject,  under  the  head  of  SfMtfi^ 
JthniaUf  post,  pages  419^21. 

(5)  17  Barb.  S.  C  R.,  580 ;  see  also  Lefferts  vs.  Snediker,  1  Abb.  Pr.R.,  41 . 
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Edfitti  VB.  DiUajeyCl)  m  which  such  denials  were 
adjudged  frivolous  by  Justice  Wsllbs,  and  ordered 
to  be  struck  out.  No  new  matter  it  was  said,  would 
be  admissible  i&  evideoce  under  them.  The  defend- 
ant oould  not  prove  payment  or  any  other  imagin- 
able defence,  because  not  set  up  in  the  answer.  The 
making  of  the  notQ  being  admitted  and  no  new  fact 
being  set  up  in  the  answer  why  the  defendant  ought 
not  to  pay  it,  his  liability  to  pay  it  is  a  legal  conolu* 
eion,  from  which  he  cannot  escape.  Mere  general 
denials  of  indebtedness  and  non-payment,  are,  there- 
£pre,  not  available  for  any  purpose. 

It  is  certainly  difficult  to  draw  the  line  of  distinct 
tion  in  these  and  similar  <)ases,  between  leg$ltond\jtr 
sign^  which  a  general  or  specific  denial  does  not 
reach  and  facts  which  auch  a  travecse  puts  in  issuet 
aiid  which  w^y  be  disproved  under  it,  and  the  cases 
have  not  been  entirely  consistent  on  this  point.  Thus 
in  Robinson  vs.  Fjost(2)  the  plaintiff's  title  in  an 
action  for  the  conversion  of  persoiial  property  was 
held  controverted  under  a  geneiral  deiual  aa  ^  f0cL 
And  in  Heine  vs.  Anderson,(3}  m  ^  similar  action, 
it  is  said  that  a  general  averment  of  ownership  i# 
sufficient  without  setting  forth  in  the  compUupt  the 
plaintiff's  title,  and  3uch  averment  of  course  is  the 
subject  of  a  traverse  or  4enial.(4)  £ven  in  an  action 
to  recover  lands,  where  the  plaintiff  claiined  the 
lawful  UtUf  it  has  been  held,  m  in  Corwin  ys-  Cor- 


el) 8  How.  Pr,  R.  278;  see  aUo  Drake  ts.  Gockroft,  lO^ow.  277, 1  Ab- 
boWB  Pr.  R.  268. 
<2)  14  Barb.  686. 
<8)  2  Daer,  81$. 
<i)  See  also  Gorham  vs.  Gary  1  Abbot's  Pr.  B.  285. 
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win,(l)  that  the  defendant. may  controvert  the  al- 
legation of  title  in  express  words,  or  may  Bet  out  the 
facts  to  show  that  the  plaintiff  has  not  the  title. 
And  yet,  in  the  class  of  cases  above  noticed  in  ac- 
tions on  bills  and  notes,  a  denial  of  the  ownerskip,  is 
considered  nugatory,  and  the  facts  showing  title  out 
of  the  plaintiff  are  required  to  be  pleaded.  The  sub- 
ject, in  whatever  aspect  it  is  viewed  is  not  free  from 
difficulties,  and  perhaps  no  universal  rules  can  be 
laid  down  by  which  to  test  in  all  cases  the  sufficien- 
cy of  a  denial.  We  shall  have  occasion  again  to 
allude  to  this  subject  when  we  come  to  consider 
another  branch  of  it,  namely,  what  matters  must  be 
alleged  in  the  answer  affirmatively  by  way  of 
defence.(2)  It  is  perhaps  sufficient  to  remark  here, 
that  a  general  denial,  under  the  present  system,  is 
not,  in  all  cases,  the  safest  mode  of  presenting  an 
issue  on  the  part  of  the  defendant.  Where  a  reason- 
able doubt  arises  whether  the  allegation  which  he 
wishes  to  disprove  is  really  a  legal  conclusion  or  not, 
it  will  be  advisable  instead  of  using  the  general 
traverse  of  the  Code,  to  set  forth  briefly  the  simple 
fisicts — ^not  the  mere  evidence  of  the  facts — on  which  . 
he  relies  to  disprove  such  allegation. 

Specific  Denial. — Under  the  former  course  of  pro- 
ceedings in  actions  at  law  there  were  three  descrip- 
tions of  pleas  in  bar : 

1st.  The  general  issue. 

2d.  A  denial  of  a  particular  allegation  in  the  de- 
claration. 


(1)  9  Barb.  S.  C.  R.  219;  General  term,  4th  District. 

(2)  Post,  section  8  of  this  chapter;  and  see  as  to  Specific  Dinialt,  post, 
p\Ces419«  et  seq. 
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3d.  A  special  plea  of  new  matter  not  apparent  upon 
the  face  of  the  declaration.(l) 

The  first  of  these,  the  general  traverse,  or  issue, 
has  been  already  considered,  and,  as  we  have  seen, 
in  some  respects  answers  to  the  general  denial  of  the 
Code.  The  second  form  of  defence  above  mentioned, 
answers  to  the  specific  denial  of  the  Code.  This 
form  of  denial,  in  some  of  its  uses,  under  the  new 
system,  is  not  unlike  the  common  and  special  tra* 
verse{2)  of  the  old.  Thus,  under  the  old  pleadings, 
a  party  might  deny  any  material  and  issuable  allega- 
tion in  his  opponent's  pleading,  and  this  although 
the  matter  was  stated  with  more  preciseness  and 
particularity  than  was  necessary.(3)  So,  whatever 
was  necessarily  understood,  intended,  or  implied^ 
from  the  plea,  was  traversable  as  much  as  if  it  were 
expressely  alleged.(4)  But  matter  not  necessarily 
implied  was  not  traversable  ;(5)  nor  could  mere  mat- 
ter of  aggravation,  or  mere  inducement  or  explana- 
tory matter,  not  in  itself  essential  to  the  substance 
of  the  case,  be  traversed  ;(6)  nor  immaterial  matter, 
nor  a  mere  matter  or  conclusion  of  law.(7) 

These  rules  are  still  generally  applicable  under 
the  Code.     A  specific  denial  may  be  made  to  any 

(1)  1  Chit.  PI.  472. 

(2)  Seo  Steph.  PI.,  158  to  178.  The  common  traverte  was  mainly  in 
UM.  It  was  a  denial  by  way  of  express  contradiction,  in  terms,  of  the  al- 
legation controverted.  It  was  usually  in  the  negatire  form,  as  that  **th€ 
defendant  never  wat  indebted,^^  Sec.  If,  however,  the  allegation  traversed 
was  negative,  as  ip  the  plea  of  the  statute  of  limitations,  the  traverse  was 
affirmative. 

(8)  20  John.,  406;  1  Chit.  PI.,  610. 

<4)  Id.,  2  Saund.,  40;  6  East,  411 ;  1  Ld.  Raymd.,  89. 

(6)  1  Saund.,  812. 

(6)  Steph.  PI.,  284,  885. 

a>  1  Saund.,  28,  noti  6;  1  Chit.  PL,  611. 


414  THB   ANBWEB,  [OH.  V. 

one  muterial  iesuAble  allegation  io  the  complaint ; 
as,  in  an  action  on  contract,  setting  forth  a  consider- 
ation, the  defendant  may  simply  deny,  if  he  please, 
and  take  issue  upon,  the  fact  of  the  consideration ; 
or  the  fact  of  the  breach  of  contract.  But  the  spe* 
cific  denial  of  the  Code  is  broader  than  the  special 
denial  of  the  common  law.  The  defendant  may 
now  traverse  or  deny  sp3cifically  one,  or  any  num" 
ber  of  the  material  allegations  of  the  complaint,  or 
each  or  all  of  them  separately,  if  he  chooses,  as  here- 
tofore in  an  answer  in  Chancery.  Thus  in  Otis  vs. 
Ko88(l)  it  was  held  that  an  answer  does  not  contain 
a  double  defence  because  it  denies  two  facts,  both  of 
which  are  necessary  for  the  plaintiff  to  prove  to  make 
out  his  cause  of  action ;  as  in  a  complaint  for  false 
representation,  the  answer  may  specifically  deny 
the  allegation  that  the  representations  were  made, 
and  also  the  allegation  that  such  repreaentatioo^ 
were  false. 

The  specific  denial  of  one  material  issuable  fact 
reduces  the  question  in  controversy  to  a  single  point, 
which,  as  it  is  found  in  favor  of  one  party  or  the 
other,  is  decisive  of  the  action,  or  of  the  plaintiff's 
right  to  recover  tq  the  extent  of  the  particular  relief 
demanded.  And  so,  also,  the  denial  of  more  than 
one  material  issuable  fact,  leaving  others  in  the 
complaint  unanswered; — ^the  issue  is  exclusively 
formed  upon  the  fact  or  facts  so  denied ;  for,  by  the 
Code,  every  material  allegation  in  the  complaint, 
not  controverted,  is,  for  the  purpose  of  the  action, 
taken  as  true.(2)'    A  similar  rule  applied  to  the  com- 

(1)  8  How.  Pr.  R.,  198;  see  also  8  G.  R.,  175;  4  How.  Pr.  B.;  165. 

(2)  King  vft.  UticA  Ins.  Co.,  6  How.  Pr.  B.,  4S&. 
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mem  law  traverse ;  and^  therefore,  it  wall  thought  to 
be  of  importance  for  the  defendant  in  traversing  one 
of  several  facts,  to  deny  the  one  ^'  most  open  to  ob- 
jection, for  he  admits  those  not  expressly  denied/' 
But  the  omission  to  answer  an  immaterial  matter,  or 
mere  conclusion  of  law,  or  anything  not  properly  in 
the  complaint,  is  not  an  admission  thereof,  and 
cannot  prejudice  the  defendant  on  the  trial.(l)  In- 
deed such  immaterial  matter  should  not  properly  be 
traversed  or  denied  at  all.  This  was  the  rule  of  com- 
mon law  pleadings ;  the  defendant  was  not  allowed  to 
traverse  an  allegation  altogether  immaterial^  or  take 
issue  upon  matter  not  decisive  of  the  merits,  as  mere 
matter  of  aggravation,  not  going  to  the  cause  of  ac- 
tion,  or  mere  inducement,  or  explanatory  matter  not 
in  itself  essential  to,  or  of  the  substance  of  the  ca8e.(2) 
The  rule  seems  to  be  equally  applicable  to  the 
Code  and  that  too  from  the  very  language  of  the 
section  under  consideration.  It  is  said,  however,  in 
the  case  of  King  vs.  The  Utica  Insurance  Co.(3)  that, 
although  the  answer  should  properly  deny  material 
allegations  only,  yet,  if  the  opposite  pleading  set  up 
an  immaterial  allegation  in  a  traversable  form,  there 
is  no  rule  of  pleading  which  can  prevent  the  other 
party  from  denying  its  truth,  or  which  requires  the 
court  to  strike  out  that  denial.  '  The'party  making  an 
immaterial  i^legation,  should  not  complain,  if  issue 
is  taken  upon  it.  If  such  issues,  however,  encumber 
the  record,  or  are  calculated  to  embarrass  the  trial, 
the  court  would  no  doubt  strike  them  out  and  re- 


(1)  King  Ys.  Utica  Ins.  Co.,  6  How.  Pr.  R.  486. 

(2)  1  Chit.  PL  646. 
(8)  6  How.  Pir.  R.  486 
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form  the  pleadings  on  motion  of  either  party,  or  on 
its  own  motion  at  the  trial. 

Those  allegations  only  in  a  complaint  are  to  be 
deemed  material  which  the  plainti£f  must  prove  on 
the  trial,  in  order  to  maintain,  his  action ;  and  it  is 
upon  these  only  that  an  issue  can  be  taken  by  speci- 
fic denial.(l)  Nor  is  the  prayer  of  the  complaint 
traversable,  inasmuch  as  it  does  not  require  a  reply ; 
no  issue  can  be  taken  on  it.  (2) 

It  was  also  an  essential  rule  of  common  law  plead- 
ing that  a  traverse  must  be  taken  on  a  matter  of  £E(ct 
and  could  hot  be  on  a  mere  inference  or  conclusion 
of  law.(3)     As  in  the  common  case  given  of  trespass 
for  fishing  in  the  plaintiff'sfishery ;  the  defendant  jus- 
tified that  it  was  an  arm  of  the  sea  wherein  every  one 
might  fish,  and  a  replication  traversing  that  in  the  said 
arm  of  the  sea  everyone  had  the  privilege  of  fishing 
was  held  defective  as  putting  in  issue  a  mere  legal  con- 
clusion.(4)  The  rule  has  been  more  stringently  applied 
under  the  Code  than  under  the  old  system,  in  a  varie- 
ty of  cases,  some  of  which  have  been  already  cited. 
They  have  almost  invariably  held  that  conclusions  of 
law,  and,  even  in  some  instances,  allegationspf  mixed 
law  and  fact,  are  not  the  subjects  of  denial  under  the 
Code  so  as  to  form  an  issue  capable  of  trial.  As  in  the 
cases  heretofore  cited  of  actions  on  promissory  notes, 
a  mere  denial  of  indebtedness  has  been  held  bad,  as 
controverting  no  material  allegation  of  the  com- 
plaint.(5)     And  in  like  manner  denials  of  an  aver- 


(1)  Garvey  vs.  Fowler,  5  Sand.,  64. 

(2)  Averel  vs.  Taylor  5  How.  Pr.  R.,  476. 

(3)  Steph.  PI.,  180;  1  Chit.  PI.,  646. 

(4)  2  Hen.  Bl.,  182;  6  T.  R.,  867;  2  Saund.  169  a. 

(6)  Pierson  vs.  Cooley,  I  0.  R.,  91;  McMurray  vs.  Glfford,  4  How.,  14; 
Flammer  vs.  Kline,  9  How.,  216;  Drake  vs.  Cockroft,  1  Abbot's  Pr.  R., 
208;  Edson  vs.  Dillaye,  8  How.,  278.' 
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laent  in  the  complaint  that  the  plaintiff  is  the  law- 
ful holder  and  owner  of  the  note.(l)  So  the  rule 
has  been  held  to  apply  to  the  denial  of  matter  of 
law,  or  of  right,  resulting  from  the  fttcte  alleged 
{which  under  the  old  fiyetem  might  be  traversed,)(2) 
and  80  alflo  a  pure  question  of  law,  or  right,  as  where 
to  a  complaint  on  a  promissory  note  which  did  not 
aver  the  plaintiff  to  be  the  owner,  the  defendant  ad- 
mitting the  allegations  in  the  complaint  denied  that 
^•by  reason  thereof*'  the  plaintiff  was  entitled  to 
j«dgment,  this  answer  was  held  bad.(3) 

A  mix^  question  of  law  and  fact  under  the  old 
system  was  traversable ;  as,  for  example,  in  answer 
to  the  allegation  that  a  man  was  taken  out  of  prison 
by  virtue  of  a  writ  of  habeas  corpus,  it  might  be 
traversed  tha*  he  was  so  taken  out  of  prison  **  by 
virttie  of  that  writ/'(4)  Within  certain  limits  the 
«ame  principle  must  be  applicable  to  pleadings  now ; 
otherwise,  as  was  remarked  by  Justice  Sbldbn  in 
Dows  vs.  Hotchkiss,(5)  it  would  lead  to  intolerable 
prolixity.  And  thou^  it  is  certainly  difficult  to 
determine  how  great  an  infusion  of  law  will  trans- 
form an  allegation  of  fact  into  a  mere  legal  conclu- 
sion which  ought  not  to  be  pleaded,  and  cannot  be 
traversed,  yet  it  would  engender  still  greater  diffi- 
culties to  require  in  every  instance,  pur^  facts,  unmix- 
ed with  any  element  of  law,  to  be  pleaded.  Many 
matters  which  have  been  heretofore  regarded,  and 


(1)  See  ante,  pages  409.  411,  and  cases  there  eHed. 

(2)  Steph.  PI.,  192. 

(8)  Hoxie  TS.  Gusbman,  7  Leg.  Obs.,  149. 
(4)  Stepb.  PI.,  192. 
(5)10Leg.  Obs..  281. 
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are  still  regarded,  as  pleadable/act^,  are  really  mixed 
questions  of  fact  and  law,  such  as  possession,  delive- 
ry, negligence,  notice,  demand,  &c.,  &c.,(l)  and  it  cer- 
tainly cannot  be  pretended  that  such  allegations  as 
these  in  a  complaint  are  not  the  proper  subjects  of  a 
specific  denial  under  which  evidence  to  disprove 
them  may  be  given.  Such  denials  have  been  fre- 
quently, and  no  doubt  correctly,  admitted  in  practice. 
Thus  a  denial  that  plaintiffs  were  the  joint  owners  of 
property,  in  an  action  for  the  unlawful  taking,  was 
considered  valid,  as  new  matter,  in  Walrod  vs.  Ben- 
nett.(2)  And  so,  in  Eobinson  v.  Frost,  cited  supra,(3) 
a  denial  was  held  to  put  in  issue  the  titie  to  per- 
sonal property  in  an  action  for  its  conversion.  And 
in  Corwin  vs.  Corwin(4)  where  the  plaintiff  claimed 
lawful  title  in  an  action  to  recover  lands,  it  was  said 
that  the  defendant  might  controvert  the  allegation 
of  title  in  express  words.  In  Corning  vs.  Haight(5) 
an  allegation  by  one  of  the  defendants,  sued  on  a 
partnership  account,  that  he  "  never  was  a  co-part- 
ner''  was  held  sufficient  to  form  an  issue.  In  Dick- 
inson vs.  Eimball(6)  a  denial  by  defendant  of  an  bI-- 
legeAionot  presentment  and  non-payment  of  a  note  was 
held  a  sufficient  answer,  and  in  Sherman  and  Collins 
vs.  Bushnell(7)  an  answer  denying  the  endorsement 
and  delivery  of  promissory  notes  by  the  payee  to  the 


(1)  See  on  tbi«  ralject  ante,  pages  244,  246. 

(2)  6  Barb.  S.  G.  R.,  144. 
(8)  14  Barb.  S.  G.  R.,  686. 
(4)  9  Barb.  S.  G.  R.,  219. 
(6)  1  Gode  R.,  72. 

(6)  1  Gode  R.,  49. 

(7)  7  How.  Pr.  R.,  171;  14  Barb.,  89S. 
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plaintiff,  was  regarded  as  forming  a  material  issue.(l) 
All  these  various  allegations  upon  which,  the  fore- 
going issue  was  raised  may  be  said  to  be  mixed 
matters  of  law  and  fact— ownership,  title,  present- 
ment,'delivery;  but  they  are  not  for  that  reason, 
mere  legal  conclusions  which  are  not  the  subject  of 
traverse. 

Indeed  the  general  proposition,  that  a  specilGic 
denial  of  an  allegation  of  ownership  in  an  action  on 
a  bill  or  promissory  note  is  frivolous  and  forms  no 
material  issue,  is  to  be  taken  with  some  qualilGica- 
tion  as  was  i\.oticed  on  a  former  page.(2) 

The  contrary  doctrine  has  been  in  several  instances 
expressly  adjudged,  as  in  the  cases  of  Beach  vs.  Galup, 
(3)  Snyder  vs,  White(4)  and  Temple  vs.  Murray  and 
Ely  .(5)  Other  decisions  would  seem  to  have  a  similar 
bearing ;  as  the  case  of  Van  Gieson  vs.  Van  Gieson 
(6)  affirmed  by  the  Court  of  Appeals(7)  where  the 
complaint  alleged  that  the  promissory  note  on  which 
the  suit  had  been  brought  was  not  paid^  and  the 
answer  stated  that  on,  Ac.,  the  note  had  been 
paid ;  this  was  held  equivalent  to  a  specific  denial, 
forming  a  good  issue  between  the  parties.  So  in  Saw- 
yer vs.  Warner,(8)  at  a  general  term  in  the  Seventh 
District,  the  complaint  alleged  the  making  and  de- 
livery of  a  promissory  note,  and  the  defendant's  in- 


(I)  Bat  in  an  action  by  payee  against  the  maker,  on  a  note  payable  at 
bank,  an  issne  npon  the  allegation  that  the  note  was  presented  at  the  bank 
«t  matarity,  was  held  immaterial,  it  not  being  pretended  that  the  defend- 
ant tendered  payment  at  the  bank.    Tompkins  vs.  Acer,  10  How.  809. 

<2)  Ante,  page  410. 

(8)  2  Code  R.  66.  <4)  6  How.  Pr.  R.  821. 

<6)  6  How.  Jr.  K.  829.  (6)  12  Barb.  S.  C.  R.  520. 

<7)  1  C,  R.  N.  S.  414.  (8)  16  Barb.  S.  0.  R.  882. 
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debtedness  upon  it^  and  the  answer  averred  that  the 
defendant  never  gav^a  the  plaintiff  the  note  declared 
on.  Thia  was  considered  a  good  denial  of  the  alle- 
gation  in  the  complaint  that  the  defendant  made  the 
note  so  lar  as  making  the  note  includes  delivery 
A  denial  of  the  delivery  of  the  note,  it  was  said, 
was  a  denial  of  the  indebtedness  upon  it ;  it  put  in 
issue  a  fact  indispensable  to  the  indebtedness. 

The  leading  case  upon  the  subject  of  the  insuffi- 
ciency of  a  specific  denial  of  an  aUegatj^on  of  mere 
ownership — ^that  of  Fleury  vs.  Roget(l)  in  the  N.  Y. 
Superior  Conrt,  above  cited — seems  to  be  placed  on 
the  ground  that  upcm  the  other  facts  in  the  complaint 
admitted,  or  not  denied,  by  the  answer,  the  plaintiff 
wa«  in  judgment  qf  law  the  lawful  owner  a»d  hoklear 
of  the  note ;  that  is  to  say  that  the  complaint,  inre* 
spective  of  the  averment  of  the  ownership,  showed 
upon  it«  face  that  the  plaintiff  was  tlie  holder  and 
owner»  and,  therefore,  the  denial  of  the  owaershipv 
leaving  the  fiskcts  showing  ownership  nncontroverted^ 
was  the  denial  of  a  mere  conclusion  of  law  and  as 
such  was  frivolous.  Precisely  Uie  same  principle  go* 
veraed  the  recent  case  of  Drake  vs.  Cockroft(2)  in  the 
N.  Y.  Common  Pleas,  ia  wbioK  a  denial  of  the  allega^ 
tion  that  the  "plaintiff  ww  indebted,  without  eontro* 
verting  any  of  the  allegation»of  faotin  tiie  complaint 
which  went  to  show  the  indebtedness  as  a  conclu- 
sion of  law,  was  held  frivolous.  And  this  appears  to 
be  the  extent  of  the  rule,  as  was  observed  on  a  pre- 
vious page,(3)  and  as  seems  iairly  inferrible  from 


(1)  6  Sand.  646. 

(2)  1  Abbot's  Pr.  It.  208;  10  How.  877. 
(8)  Ante,  page  410. 
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fiabsequent  decisions  ;(1)  ae  in  the  case  of  the  Met- 
ropolitan Bank  yb.  Lord(2)  in  which,  the  allegations 
of  fact  in  the  complaint  did  not  very  clearly  estab- 
lish the  legal  conclusion  averred  therein  that  the 
plaintiff  wss  the  lawful  holder  and  owner  of  the 
note,  and  axk  answer  denying  this  conclusion,  accom- 
panied with  a  denial  that  the  payee  of  the  note  de- 
livered it  to  the  plaintiff,  was  held  by  Justice  Bos- 
woftVH  not  to  be  a  frivolous  answer. 

In  cases,  therefore,  where  the  complaint  upon  its 
face  contains  the  facts  which  in  judgment  of  law  show 
the  plaintiff  to  be  the  owner,  or  show  the  indebted- 
ness &e.,  and  which  when  proved,  prima  Jacie^  entitle 
him  to  recover,  it  will  not  do  for  the  de£endant  to  de- 
ny specially  the  ownership  or  the  indebtedness*  He 
may,  if  he  choose^  deny  any  fact  alleged  going  to  im- 
peach the  plaifatiff'a  title  or  ownership,  or  the  in- 
debtedness alleged  &c.;  as  for  example  in  case  the 
action  is  on  a  note,  he  may  deny  that  he  executed 
the  note,  or  that  the  pay«e  endorsed,  or  delivered 
it  to  the  plaintiff ;  and  this  will  form  a  good  issue. 
Bat  if  he  rely  upon  the  fact  that  the  plaintiff  has 
parted  with  the  title,  or  that  some  other  person  than 
the  plaintiff  is  the  real  party  in  interest,  he  must  set 
up  affirmatively  the  facts  going  to  establish  anch 
defenee.(8)     This  agrees  with  the  case  of  Russel  vs. 


(1)  Catlin  VB.  Gunter,  1  Duer,  266,  Higgina  v«.  Rockwell,  2  Duer,  660. 

(2)  1  AbbotVs  Pr.  R.,  186. 

(8)  And  it  is  eren  said  in  a  late  case— Thompson  vs.  Acer,  10  How.  809— 
that  an  answer  that  the  plaintiff  is  not  the  sole  owner  and  holder  of  a  note, 
but  owns  it  jointly  with  another  person,  naming  him,  is  insufficient  to  pre- 
sent a  case  of  a  defect  of  parties  plaintiff,  inasmuch  as  the  plaintiff  in^A#6« 
a  trustee  of  the  interest  of  the  other  owner  and  therefore  entitled  to  sue 
alone.    I  cannot  see  the  propriety  of  this  decision. 
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Clapp,(l)  wherein  an  answer  was  adjudged  defective 
on  demurrer  which  alleged  generally  that  the  plain- 
tiff was  not  the  real  party  in  interest,  without  sta- 
ting the  facts  showing  that  some  person  other  than 
the  plaintiff  was  the  real  party  in  interest.  So  also 
in  Jackson  vs.  Whedon(2)  in  the  N.  Y.  Common 
Pleas  it  was  ruled  that  an  objection  that  the  plaintiff 
is  not  the  real  party  in  interest  must  be  set  up  in  the 
answer.  And  upon  a  similar  principle  is  the  deci- 
sion in  Kettletas  vs.  Maybee,(3)  in  the  same  court, 
holding  that  a  denial  by  the  defendant  of  the  exe- 
cution and  assignment  to  him  of  a  lease  containing 
a  covenant  for  the  payment  of  rent,  merely  puts  in 
issue  the  execution  of  the  assignment ;  and  that  un- 
der it  evidence  to  show  that  before  the  rent  came 
due  he  had  parted  with  all  his  interest  in  the  lease 
and  assignment  was  inadmissible.  We  shall  have 
occasion  to  refer  to  this  subject  again,  in  the  follow- 
ing section  of  this  chapter,  under  the  head  of.  What 
must  be  alleged  as  new  matter  in  the  answer. 

Another  rule  governing  the  common  law  traverse 
was,  that  it  must  not  be  taken  upon  matter  not  al- 
leged in  the  declaration.  This,  however,  was  subject 
to  the  exception  that  matter  necessarily  implied 
though  not  expressly  alleged,  was  traversable.(4) 
As  for  example  where  the  allegation  is  that  A.  is  seiz- 
ed, &c.,  of  certain  property,  it  implies  that  he  is  solely 
seized,  and  the  defendant  may  traverse  that  A.  is  seiz- 


(1)  7  Barb  ,  485. 

(2)  1  Smith's  Com.  PI.  R.,  141. 
(8)  1  Code  R.  K.  S.,  868. 

(4)  Steph.  PL,  178, 194;  1  Saond.,  812;  6  Mod.,  168. 
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ed  alone.(.l)  So,  in  a  partition  suit,  though  the  per- 
son applying  for  the  partition  must  be  in  the  actual 
or  constructive  possession  of  an  undivided  share,(2) 
yet,  where  a  bill  merely  alleges  that  the  plainti£f  is 
seized y  possession  is  presumed  or  implied, (3)  and  the 
defendant  may  traverse  the  fact  of  possession,  and  if 
he  prove  that  the  plaintiff  is  not  in  the  actual  or  con- 
structive possession,  or  that  the  possession  is  held 
adversely,(4)  the  complaint  must  be  dismissed. 

This  rule  would  seem  to  be  fully  applicable  to  plead- 
ings under  the  Code.  It  can  make  no  difference 
whether  the  material  allegation  is  actually  averred 
in  the  complaint,  or  whether  it  is  such  as  is  necessa- 
rily implied ;  the  implied  allegation,  if  material,  may 
be  denied  and  matters  merely  going  to  controvert  or 
disprove  such  fact  may  be  proved  under  such  denial. 
This  seems  to  me  to  be  the  necessary  conclusion 
from  most  of  the  cases  since  the  Cod«.  Thus,  in 
Lord  V.  Chee8borough,(5)  the  complaint  was  on  a 
promissory  note  transferred  to  the  plaintiff,  and  did 
not  set  out  the  facts  of  the  transfer  and  delivery  to 
the  plaintiff.  The  defendants  traversed  these  facts, 
and  the  court  held  it  was  competent  for  them  to  do 
so.  In  Van  Gieson  v.  Van  6ieson(6)  it  is  said  that 
the  possession  of  a  promissory  ilote  implies  that  it  is 
not  paid,  and  a  denial  of  payment  was  thought  to  be 
a  denial  of  a  material  allegation  in  the  complaint ; 


(1)  2  Salk.  629. 

(2)  2  Paige  Gb.  R.  242. 
(8)  2  Barb.  Gb.  R.  898. 
(4)  9  Cow.  R.  680. 

(6)  4  Saad.  696.    I  G.  R.  N.  S.  822. 
(6)  1  G.  R.  N.  S.  414. 
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the  allegation  that  the  note  is  unpaid  at  the  com- 
mencement of  the  suit,  it  seems  is  unnecessary .(1) 
So«  too,  the  presumption  of  law  is  theA,  the  holder 
of  a  note  is  the  owner  ;(2)  but  the  denial  of  such  an 
allegation,  without  alleging  title  in  a  third  person, 
would  be  unaTailiiig.(3)  This,  as  has  been  already 
observed,  is  on  the  ground  that  ownership  is  a  mere 
inference  of  leew  resulting  from  facts ;  and  the  same 
may  be  said  with  regard  to  the  traverse  of  the  alle- 
gation that  a  plaintiff  is  the  reat  party  in  interest  when 
implied  in  the  complaint,  as  in  Russell  v.  01app^4) 
Such  an  allegation  is  not  properly  the  subject  of  a 
specific  denial,  not  for  the  reason  that  it  is  not  er- 
pressly  alleged  in  a  connplaint,  but  because  it  is  a 
mere  legal  conclusion.  The  role,  therefore  in  re- 
gard to  the  denial  of  implied  as  well  as  of  express 
allegations  is,  that  they  must  be  material  allegations 
of  what  the  law  regards  as  pleadable  fact^^  other- 
wise they  are  not  traversable  and  no  issue  can  be 
taken  upon  them.  In  a  former  part  of  this  work(5) 
the  subject  of  implied  material  averments  in  the 
complaint  was  considered,  and  the  reader  is  referred 
to  what  was  there  said  in  illustration  of  the  subject 
now  nnder  discussion.  Every  material  averment  of 
fact  in  a  complaint  necessarily  implied  from  the  other 
facts  alleged,  according  as  the  rule  is  there  laid  down, 
it  is  conceived  is  as  properly  the  subject  of  a  denial 
as  though  such  averment  were  set  forth  in  express 
terms. 


(1)  1  Appleby  ▼.  Elkins,  2  Sand.  678. 

(2)  James  y.  Chambers,  5  Sand.  52,  and  cases  snpra. 

(8)  Fleury  y.Roget,5  Sand.646yand  see  cases  c!ted  ante,  page8410^4l6;417. 
(4)  4  How.  Pr.  R.  847;  7  Barb.  S.  C.  R.  482. 
(6)  Ante,  pages  220, 882,  888. 
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The  form^  manner^  and  effect  of  a  general  or  specific 
denial. — The  subject  has  been  incidentally  noticed 
in  the  foregoing  observations  on  the  nature  and  use 
of  the  general  and  specific  denial ;  and  a  few  remarks 
in  addition  is  all  that  can  be  necessary. 

As  the  Code  was  originally  framed  the  denial  was 
in  all  cases  required  to  be  specific.  In  favor  of  the 
section  as  it  thus  stood,  it  was  urged,  that  if  a  gen- 
eral denial  were  allowed,  it  would  defeat  the  whole 
policy  of  the  Code  in  respect  to  narrowing  down  the 
issue  in  pleadings.  It  wstp  said,  that  although  the 
complaint  was  sworn  to  and  substantially  true,  yet 
if  it  contained  one,  even  the  slightest,  misstatement, 
a  defendant  might  deny  it  o^  ^z  whole.  A  moment's 
examination,  however,  will  be  sufficient  to  demon- 
strate that  this  is. not  so.  The  answer  is  required 
to  contain  a  '^general  or  specific  denial  of  each  ma- 
terial allegation,"  &c.  An  answer  that  '^  the  defend- 
ant denies  the  plaintiff's  complaint,"  or  '^denies  the 
allegations  contained  ip  the  plaintiff's  complaint  in 
manner  and  form  as  set  forth  therein,"  would  be 
manifestly  insufKcient.  Effect  must  be  given  to  the 
words  "  each  material  allegation."  And  if  the  gen- 
eral denial  or  traverse  is  used,  it  should  be  strictly 
in  the  form,  "each  allegation,"  or  **  each  and  every 
allegation  set  forth  in  the  plaintiff's  complaint." 
This  will  prevent  the  abuse  of  this  general  form 
of  traverse,  in  cases  where  the  plaintiff  verifies  his 
complaint  for  the  purpose  of  narrowing  down  the 
issue  by  obtaining  from  the  other  side  an  admission 
of  those  material  facts  about  which  there  can  be  no 
dispute.  A  denial  of  *•  each  allegation,"  is  in  term 
distributive ;  and  if  a  single  allegation  in  the  com- 
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plaint  be  trt^,  the  defefiidant  will  not  be  able  to  use 
thifi  general  form  of  traver&e. 

The  general  principles  formerly  applicable  to  am- 
swerft  in  equity  may  be  very  properly  and  safely  ap*- 
plied  to  the  answer  of  the  defendant  by  Way  of  de- 
nial tinder  the  Code.  It  was  a  well  settled  principle 
in  equity  that  the  defendant  must  not  merely  answer 
the  several  charges*  in  the  bill  literally,  bnt  he  must 
answer  as  to  the  substance  of  each  charge  and  not  by 
way  of  negative  pregnant.(l)  He  must  traverse  the 
substance  of  each  charge  in  the  bill  positively  and 
with  certainty;  and  particular  precise  ebarges 
must  be  answered  particularly  and  precisely,  and 
not  in  a  general  manner,  even  thongh  the  general 
answer  may  amount  to  a  fiill  denial  of  the  charges. 
(2)  It  is  not  enough  when  a  charge  is  made  with 
all  the  circumstances  of  time,  place,  ftc,  to  deny 
such  charge  generally  in  the  words  thereof;  but  in 
all  cases  where  the  charge  embraces  several  partic- 
ttlars  the  answer  should  be  in  the  disjunctive,  deny* 
ing  each  particular,(3)  or,  admitting  some  and  de- 
nying others  according  to  the  fact.(4) 


(1)  Mftf.  Eq.  PI.,  250;  Welf.  Eq.  PI.,  866;  Story  Eq.  PL,  5  654 

(2)  Woods  TS.  Morrell,  1  John.  Ch.  R  ,  107. 

(8)  King  V8.  Ray,  11  Paige,  Ch.  R.,  289;  Davis  vs.  Mapea,  2  Paige,  Ch. 
R..106. 

(4)  This  was  the  equity  rule.  The  defendant  might  admit  some  of  the 
ftllegations  and  diny  otliers.  It  !s.  however,  said  to  be  improper  to  express 
an  admiuion  under  the  Code  (1  MonelPs  Pr.,  2d  Ed.,  864.)  If  the  defen- 
dant intend  to  admit  the  truth  of  an  allegation,  he  should  simply  reArain 
from  answering  it  at  all,  and  the  allegation  will  stand  admitted  on  the  plead- 
ings as  formerl>  under  the  equity  rule  (Olute  vs.  Bool,  8  Paige  88}  Code, 
^  168.)  The  same  has  been  held  in  one  or  two  instanees  at  special  term 
under  the  Code,  as  in  Gould  vs.  Williams,  9  How.  51,  and  doubtless  is 
teotmically  the  correct  practice,  its  the  Code  certainly  does  not  reqmre  (he 
answer  to  contain  in  express  terms  an  admission  of  a  fact  alleged  in  a  com- 
plaint. The  contrary  practice,  however,  is  vory  frequently  pursoedi  and  I 
do  not  see  why  a  parley  should  be  subjected  to  the  cost  of  a  motion  to  cor- 
rect h'tB  pleading  fat  such  a  deibct,  or  how  the  opposite  pany  cat  he  said 
In  any  senae  to  be  aggrieved  thereby. 
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These  rules  from  their  very  nature  are  generally 
applicable  to  the  Code;  and  they  have  been  fre- 
quently, and  indeed  almost  universally,  recognized  in 
practice*  A  denial  must  not  be,  says  Mr.  Monell  in 
his  recent  work  on  Practice,  to  the  manner  and  form^ 
but  to  the  substance  of  the  allegation.  Hence,  it  is 
not  enough  to  say,  that  a  particular  allegation  of  the 
complaint  is  not  true  in  manner  and  form  as  therein 
stated,  but  that  it  is  not  true  in  any  manner  or  form, 
or  in  any  of  its  particulars,  as  for  example,  the  de* 

* 

feiadant  did  not  on  such  a  day,  or  on  any  other  day, 
promise  to  pay  the  plaintiff  such  a  sum  or  any  other 
sum.(l) 

A  ^eat  number  and  variety  of  reported  qaseff 
since  the  Code  might  be  referred  to,  m  order  to  show 
the  propriety  and  necessity  of  a  strict  application  of 
these  principles.  Indeed  this  subject  more  than  any 
other  in  the  whole  range  pf  pleading  illustrateis  the 
truth  of  the  remark  that  words  were  invented  to 
conceal  ideoB.  The  ingenuity  of  pleaders  has  been 
racked,  and  the  subtleties  of  language  has  b^n  ta^ed 
to  its  utmost  extent  to  invent  new  forms  of  ambigu- 
ous and  equivocal  denial.  A  rej^rence  to  a  f^w  of 
the  mx^e  marked  cases  will  explain  |I^  general  m^ 
ture  of  the  subject,  leaving  the  m^der,  to  investigate 
it  more  closely  in  practice,  or  by  an  ^xaxniiiatum  of 
the  reports  at  large. 

In  the  case  of  Mier  vs.  Carjtledge,(2)  in  m  «4^ia/w 
on  two  drafts^  the  de&ndant  plea4^d  that  **  b^  id^ 
nies  that  the  d^^»Amt »  s^id  c^mptoint  mfiBtiomd 


(1)  1  MonelVs  Pr.  (2d  £d.)  864. 

(2)  4  How.  Pr.  R.  116;  S.  C.  on  appeal,  S  Barl>.  75. 
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did,  as  therein  alleged^  accept  the  draft,"  &c.  This 
was  held  by  Justice  Edmonds  a  defective  form  of  de- 
nial. In  this  case  the  answer  had  been  verified  and 
the  aflSdavits  used  on  the  motion  showed  that  the 
drafts  had  been  accepted  by  the  authorized  agent  of 
the  defendant.  The  denial  that  they  were  accepted 
by  the  defendant  as  alleged  in  the  complaint,  was 
therefore  in  point  of  fact  an  evasion  and  a  mere  de- 
nial of  a  conclusion  of  law.  In  Hopkins  vs.  Everett,(l) 
the  complaint  alleged  that  the  defendant "  assaulted 
the  plaintiff,  and  seized  him  by  the  collar,  and  shook 
him  violently ;  **  the  answer  denied  that  the  defend- 
ant did  assault  the  plaintiff  and  seize  him  by  the  col- 
lar and  shake  him  violently;  and  the  denial  was 
held  bad  on  demurrer ;  it  should  have  been  to  each 
charge  distinctively  if  the  defendant  intended  to 
put  the  whole  of  thetn  in  issue. 

The  case  of  Salinger  vs.  Rusk,(2)  was  placed  on  a 
similar  principle.  It  was  an  action  of  slander  and 
the  defendant  denied  the  allegation  in  the  complaint 
"  that  on  &c.,  in  the  city  of  &c.,  he,  the  defendant, 
did  speak  of  and  concerning  the  plaintiff  in  a  public 
manner,  and  in  the  presence  and  hearing  of  divers 
persons,  the  following  false,  malicious,  and  defamato- 
ry words,"  &c.,  This  was  simply  a  denial  by  the  de- 
fendant that  he  uttered  the  precise  words,  at  the 
precise  time,  and  in  the  particular  place  and  manner 
stated  in  the  complaint,  and  was  held  defective  on 
demurrerl  "  This  answer,"  it  was  remarked  by  the 
court,  ^*  may,  therefore,  without  being  literally  false 


(1)  6  How.  Pr.  R.  169;  8  C.  R.  160. 

(2)  7  How.  Pr.  R.  480. 
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leave  a  good  cause  of  action  undenied.  If  we  toler- 
ate this  mode  of  pleading,  we  abolish  the  substan- 
tial benefits  of  a  verification." 

For  similar  reasons  it  was  said  in  Otis  vs.  Eoss  et 
al.,(l)  that  an  answer  is  defective  where  it  denies  the 
allegations  in  the  alternative  form,  as  that  the  de- 
fendant made  this  representation,  or  that,  or  that, 
thus  leaving  it  uncertain  which  he  means  to  deny ; 
the  word  nor,  instead  of  or,  should  have  been  used. 

Arthur  vs.  Brooks(2)  furnishes  another  example 
of  a  defective  denial.  To  a  complaint  setting  out 
the  assignment  of  a  bond  and  mortgage  for  a  valua** 
ble  consideration,  &c.,the  defendants  answering  ^^^ay 
that  they  deny  that  on,  &c.,  or  at  any  other  time,  the 
said  S.  D.,/or  a  valuable  consideration  duly  aasigned/* 
&c.  The  answer  was  held  a  negative  pregnant,  (3) 
and  not  a  denial  which  put  in  issue  the  assignment 
of  the  bond  and  mortgage.  The  mode  of  expres- 
sion that  the  defendants  "  say  they  deny,"  &c.,  was 
also  considered  defective.  A  direct  and  positive 
denial  of  a  fact,  says  the  court,  is  one  thing ;  merely 
saying  that  they  deny  is  quite  another.  It  would 
be  impossible  to  assign  perjury  in  ati  affidavit  to 
such  answer  upon  the  denial  The  defendant  would 
answer  that  he  had  not  in  fact  denied,  but  had  only 
said  to  some  one  that  he  had  denied  the  averment 
in  the  complaint. 

'  The  late  case  of  Sherman  vs.  the  New  York  Cen- 
tral Miils,(4)  is  another  example  of  a  defective  an- 


(1)  8  How.  Pr.  R.  168,  General  Term,  6th  District. 

(2)  U  Barb.  S.  0.  R.,  683. . 

(8)  S^e  remArkft  on  this  suloeci^  post,  ch.  vUi.  lec.  6. 
(4)1  Abbot  Pr.R.,  187. 
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swer  by  reason  of  the  denials  having  been  taken 
conjunctively  to  the  allegations  of  the  complaint. 
The  action  was  upon  a  promissory  note,  and  the  an- 
swer denied  knowlege  or  information  isufficient  to 
form  a  belif^f  that  the  defendant  did» ''  at  the  time, 
for  that  purpose  stated  in  the  complaint,  by  its  au- 
thorized agent,  make  its  promissory  note  by  the 
name  and  for  ithe  amount  and  as  is  in  this  respect 
set  forth  in  said  complaint,"  &c.  And  such  aaswer 
was  deemed,  by  the  Supreme  Court  in  hanc,  in  the 
Fifth  District,  to  have  been  properly  treated  as  firir- 
olous  on  account  of  the  inbufBcienoy  of  the  denial. 

It  is  unnecessary  to  multiply  these  examples  of 
defective  deniaL  The  courts  universally  spe^ak  the 
same  language  in  regarn  to  them.  The  dental  must 
be  direct  and  specific — ^not  e vadive,,  equivocal,  or  am« 
biguous — nor  in  the  alternative — nor  to  the  manner  > 
and  form — ^but  it  must  be  a  denial  in  fact  and  must 
speak  to  foots — answering  the  ^stance  of  each  dis^ 
tinct  charge  and  part  thereof,  positively,  and  with 
precision  and  certainty.  When  it  is  said,  however, 
that  a  denial  must  be  pesitive,  it  is  not  meant  that 
It  must  in  all  cases  be  so  m  form.  The  provision 
of  the  Code  under  conbideration  makes  a  very  im** 
pprtant  exception  in  this  respect  which  it  is  pDoper 
in  this  place  briefly  to  notice. 

Denial  on  information  and  belief -^Th^  origin^ 
Code  permitted  the  defendant,  as  to  each  allegation 
jof  the  complaint,  to  deny  "any  knowledge  thereof 
sufficient  to  form  a  belief."  The  amendment  of  1849 
permitted  him  to  deny  each  allegation,  "  according 
to  his  information  and  belief  or  of  any  knowledge  there- 
of  st^ient  to  form  a  belirf.*^    The  amendment  of 
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1851  allowed  a,  denial  ^according  to  his  knowhdgw^ 
information  or  belief  or  of  any  knowledge  or  informa^ 
Hon  thereof  ^vjficient  to  form  a  bdief;**  and  the  Code 
as  amended  in  1862,  and  ae  it  now  stands,  requites 
the  answer  to  contain,  **  a  general  or  specific  denial 
of  each  material  allegation  of  the  complaint  contro*' 
Yetted  hy  the  defendant,  or  of  any  knowledge  or  in^ 
formation  thereof  sufficient  to  form  a  belief/* 

These  yariotis  forms  and  modes  of  denial  on  infor- 
mation and  belief  which  the  legislature  has  ad- 
opted from  time  to  time,  since  the  Code  went  into 
effect,  show  the  great  practical  difficulty  which  at- 
tends the  laying  down  of  a  fixed  and  arbitary  for- 
mula to  embrace  all  kinds  of  denials,  and  every  con- 
ceivable case  in  which  the  defendant  is  called  upon 
either  to  admit  or  deny  the  specific  allegations  made 
against  him.  The  degree  of  particularity  in  a  denial 
necessary  for  the  ends  of  justice  in  one  case,  may  be 
very  different  from  that  which  is  necessary  in  an- 
other. Hence  in  equity  the  rule  was  more  flexible, 
and  indeed,  it  wafi  said,  that  there  could  be  no  posi« 
tive  rule  fully  to  provide  for  all  the  various  difficult 
ties  in  cases  of  that  kind,  but  that  each  case  must 
necessarily  stand  and  be  decided  upon  its  own  cir- 
cumstances.(l)  So  far  as  a  general  rule,  however, 
is  to  be  traced  in  that  practice,  it  may  be  stated 
briefly  to  be  that  when  a  fact  is  charged  which  is 
within  the  defendant's  knowledge,  as  if  it  is  done  by 
himself,  he  must  answer  positively^  and  not  to  his 
remembrance  or  belief,  at  least  if  the  isLct  is  stated 


(l)StoTyEq.Pl,5  866. 
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to  have  happened  recently  .(1)  But  as  to  facts  which 
have  not  happened  within  his  own  knowledge,  he 
must  answer  as  to  hia  information  and  belief,  and 
not  to  his  information  merely  without  stating  any 
'  belief  one  way  or  the  other.(2)  These  principles^ 
borrowed  from  the  equity  practice,  have  been  ap- 
plied to  some  extent,  as  will  be  presently  noticed, 
to  cases  arising  under  the  Code. 

It  was  held  in  the  late  court  of  Chancery,  that 
when  a  defendant  answers  that  he  is  ''  utterly  and 
entirely  ignorant"  as  to  the  &ct  to  which  he  is  in- 
terrogated, such  answer  is  to  be  regarded  as  suffi-^ 
cient«(3)  It  did  not  f»eem  necessary  in  addition  to 
controvert  by  a  direct  denial  the  allegation  thus  an- 
swered. Upon  a  similar  principle  in  Doremus  vs. 
Lewis(4)  under  the  Code  of  1848  it  was  considered 
that  a  denial  by  way  of  reply  to  an  answer  to  the 
effect  that  the  plaintiff  was  ignorant  of  the  facts 
contained  in  the  ajiswer,  and  had  not  sufficient 
knowledge  thereof  to  form  a  belief(5)  was  sufficient 
to  join  an  issue  of  fact  on  the  allegations  so  answered, 
and  that  it  was  not  necessary  in  addition  to  "contro- 
vert" them  by  a  denial  in  terms.     The  principle,  it 


(1)  The  period  recognized  by  the  geueral.  practice  wii^in  vhioh  a  partj 
is  presumed  to  have  personal  {cnowledge  of  a  fact  charged  to  have  beeu 
committed  by  him,  as  Stated  by  Mr.  Cooper  in  his  Equity  Pleadings,  is  six 
years.    Ooop.  £«q.  PJ.,  14. 

(2)  Story  Eq.  PI.,  §  864. 

(8)  Morris  vs.  Parker,  3  John.  Ch.  R.,  297. 

(4)  8  Barb.  S.  C.  R.,  125,  at  General  Term  4th  District,  reversing'tho 
decision  at  Special  Term. 

(5)  This  is  not  at  variance  with  the  case  of  Edwards  vs.  Lent,  infra'.  Aa 
the  Code  then  stood  the  defendant  was  required  merely  to  deny  any  knowl' 
edge  sufficient  to  form  a  belief;  and  not  **knowledge  or  information ,"  Sco. 
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is  thought,  is  equally  applicable  to  the  answer ;  and 
has  been  so  held,  and  it  makes  no  difference,  wheth- 
er the  answer  be  verified  or  not.(l)  An  answer 
in  this  form  raises  an  issue,  in  which  the  plaintiff 
holds  the  affirmative,  and  which  gives  the  defend- 
ant on  the  trial  all  the  benefit  of  introducing  proof 
which  he  would  have  on  a  positive  denial.(2) 

A  denial  in  an  answer  that  a  defendant  ^'  is  igno- 
rant of  whether,"  &c.,  was  held  insufficient  in  the 
N.  Y.  Common  Pleas.(3)  Such  a  mode  of  denial  is, 
to  say  the  least,  defective  in  form.  But  it  has  been 
thought,  on  good  authority,  that  a  denial  may  be 
made  on  a  party's  belief,  founded  on  his  informa- 
tion of  facts  not  within  his  personal  knowledge.  A 
denial  on  belief  only  was  held  sufficient  by  Justice 
Pabkeb  in  Davis  vs.  Potter(4)  under  the  Code  of 
1849  ;  and  this  agrees  with  what  was  said  in  Howel 
vs.  Fraser(6)  and  Radway  v.  Mather(5)  in  regard 


(1)  Snyder  vs.  White,  6  How.  Pr.  R.  821 ;  Genesee  Mat.  Ins.  Go.  yi. 
Hoynihen,  6  Id.  821. 

(2)  The  contrary  is  stated  by  Mr.  Monell  in  his  work  on  **  Practice/' 
The  defendant  on  snch  an  allegation,  be  says,  leaves  the  case  with  the  plain- 
tiff, who  must  establish  it  by  proof,  but  the  defendant  is  estopped  A-om  ex- 
amining witnesses  to  disprove  it.  He  must  not  only  aver  that  he  has  not 
"  sufficient  knowledge,"  &c.,  but  must  accompany  such  averment  with  a 
denial  in  order  to  introduce  evidence  to  disprove  the  allegation,  1  MonelPs 
Pr.  (2d  ed.)  660, 570.  This  practice,  however,  is  manifestly  incorrect;  and 
it  has  so  been  expressly  held  in  Snyder  vs.  White,  6  How.  821.  Jus- 
tice Welles  in  that  case,  says  of  such  an  issue,  '^  that  the  party  thus  plead- 
ing would  have  all  the  benefit  on  the  trial,  and  the  same  right  to  introduce 
evidence,  that  he  would  have  in  case  the  fact  had  been  directly  and  posi- 
tively denied ;  otherwise,  it  seems,  there  would  be  no  use  nor  meaning  in 
the  section  giving  this  form  of  denial." 

(8)  Wood  vs.  Staniel,  8  Gode  B.  156. 
(4)  4  How.  Pr.  R.  166. 
(6)  6  Id.  221. 
(6>  6  Sand.  664. 
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to  the  allegations  in  a  complaint.  So,  too*  in  Fry  vs. 
Bennet(l)  at  the  general  terra  of  the  Superior  Court, 
an  allegation  in  the  answer  that  **  the  faicts  were  and 
are  true  as  this  defendant  has  been  informed  and 
believes'*  was  construed  as  an  averment  upon  infor- 
mation and  belief  of  the  existence  of  the  facts  and 
was  considered  good.  The  same  thing  seems  to  be 
assumed  in  the  later  case  of  Kincaid  vs.  Kipp  & 
Brown(2)  decided  on  consultation  of  the  judges  of 
that  court;  and  the  case  of  Edwards  vs.  Lent(3)  in 
the  Supreme  Court,  which  will  be  presently  cited 
again  for  another  purpose,  holds  that  a  denial  on 
bel  ief  derived  from  information  is  one  of  the  regu- 
lar forms  of  denial  allowed  by  the  Code. 

It  is  to  be  observed,  however,  in  regard  to  this 
mode  of  denial,  that  if  correct  in  practice  at  all,  it 
must.be  an  affirmative  denial  of  the  fsiCt  controvert- 
ed on  the  belief  of  the  party  derived  from  his  own 
information.  A  mere  denial  that  the  defendant  has 
any  belief  whether  the  allegation  is  true  or  not,  or 
any  belief  on  the  subject  at  all,  would  be  manifestly 
evasive  and  insuflBcient.  If  he  answer  in  this  form 
it  should  regularly  be  that  "  the  defendant  on  his 
information  and  belief  denies"  &c.;  not  that  "the  de- 
fendant has  no  belief  whether  the  fact,"  &c.,  is  true, 
or  any  other  form  of  words  equivalent  to  a  mere  de- 
nial of  belif.  The  plaintiflF  is  regularly  entitled,  not 
to  a  simple  denial  of  belief  only,  but  also  a  denial  of 
all  knowledge  or  information  which  according  to  the 


(1)  6  Sand.  54;  1  C.  R.  N.  S.  238. 

(2)  1  Duer,  692;  11  Leg.  Obs.  814. 

(3)  8  How.  Pr.  R,  28, 
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defendant's  own  judgment  and  conscience  he  regards 
a&  sufficient  to  form  a  belief  on  each  and  all  the 
charges  alleged  against  him.(l) 

In  using  the  form  of  a  traverse  or  denial  of  all 
knowledge  or  any  information  sufficientto  form  a  be- 
lief, it  is  evident  that  there  can  be  no  safety  except 
in  following  precisely  the  language  of  the  Statute. 
This  has  been  intimated  in  several  well  considered 
cases  which  seetn  to  be  entirely  candistent  with  the 
principles  of  good  pleading,  as  well  as  with  the  let- 
ter and  spirit  of  the  Code.  Thus  in  Nichols  r. 
Jones(2)  a  denial  to  the  effect  that  the  defendant 
**has  no  recollection  sufficient  to  form  a  belief"  Was 
properly  held  a  mere  evasion  and-  as  forming  no 
material  issue.  It  is  not  tantamount  to  a  direct  de- 
nial, nor  even  to  a  declaration  that  the  defendant  did 
not  believe  be  did  the'  act  complained  of.  In  the 
N.  Y.  Common  Pleas,  DalIt,  J.  in'  the  case  of  Mott 
V.  Burnett,(B)  was  inclined  to  regard  a  denial  by  a 
defendant  of  sufficient  knowledge  or  information 
whereon  to  form  a  belief,  as  defective.  At  all  events, 
he  considered  it  better,  in  such  a  material  part  of  the 
answer  as  this,  to  confine  a  defendant  to  the  strict 
language  of  the  Code.  A  construction  quite  as  strict 
is  very  clearly  enunciated  and  laid  down  in  the  case 
of  Hacket  v.  Richards,(4)  in  the  N.  Y.  Common 
Pleas  by  the  same  judge,  holding  a  denial  on  infor- 
mation and  belief  defective.     "I  suppose,*'  he  re- 


0)  Wood  V.  Stanfel,  3  Code  R.  152. 
(2)  How.  Pr.  R.  865. 
(8)1  C.R.N   S.  225. 
<4)  11  Leg.  Obs.  815. 
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marks,  'Hhe  construction  of  the  amended  section 
now  is,  that  the  defendant  must  deny  absolutely; 
without  any  qualification  whatever,  unless  he  can  de- 
ny  that  he  has  other  knowledge  or  information  suffi- 
cient to  form  a  belief.  Where  he  cannot  do  this  as 
where  he  has  knowledge  or  information  and  hasform^ 
ed  a  belief  he  must  deny  positively ;  for  he  cannot 
traverse  the  allegations  now  except  in  one  of  two 
modes.  The  intention  of  the  legislature  appears  to 
have  been,  to  allow  the  defendant  less  latitude  in 
traversing  the  complaint  than  heretofore,  for  they 
have  designedly  omitted  the  provisions  allowing  a 
denial  upon  knowledge,  information  or  belief,  and 
substantially  re-enacted  the  form  prescribed  when 
the  Code  was  first  passed,  and  which  form  must  now 
be  strictly  followed"(})  The  case  of  Edwards  v. 
Lent,(2)  while  holding,  with  most  of  the  foregoing 
cases,  and  in  opposition  to  that  last  cited,  that  the 
denial  of  a  fact  not  within  the  personal  knowledge  of 
the  defendant,  may  be  upon  his  belief,  yet  pursues 
an  equally  strict  rule  of  construction  in  regard  to 
the  denial  that  the  defendant  has  not  knowledge  or  in- 
formation  sufficient  to  form  a  belief.  It  is  not  enough  to 
deny  that  the  defendant  has  not  sufficient  knowledge 
on  the  subject  to  form  a  belief,  without  referring  to 
his  information ;  nor  would  it  be  enough  to  say  that 
he  has  not  sufficient  information  to  form  a  belief 
without  referring  to  his  knowledge ;  there  must  be  an 
absence  of  both  knowledge  and  information  sufficient 


(1)  And  this  case  Is  approved  by  Justice  Baoos,  in  Thorn  and  Maynard 
T.  N.  T.  Central  Mills.    10  How.  20. 

(2)  8  Hovr.  Pr.  B.|  28. 
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to  form  a  belief  to  enable  the  defendant  to  use  this 
mode  of  denial.  In  this  opinion  Justice  Habbis 
holds  that  there  are  three  forms  of  denial  by  the 
Code ;  first,  a  positive  denial ;  second,  a  denial  on 
belief  alone,  derived  from  information,  and  not  per- 
sonal knowledge ;  and  third,  a  denial  of  any  knowl- 
edge or  information  sufficient  to  form  a  belief.  As 
the  opinion  itself  is,  on  the  whole,  a  clear  and  intel- 
ligible analysis  of  the  entire  subject  I  quote  it  at 
length : 

"  There  a^e  three  forms  in  which  a  defendant  may 
put  in  issue  the  allegations  of  the  complaint.  The 
first  is,  when  the  fact  alleged  is  a  matter  within  the 
personal  knowledge  of  the  defendant.  The  second 
is,  when  the  matter  alleged  is  not  within  the  person- 
al knowledge  of  the  defendant,  but  relying  upon  his 
information,  he  either  believes  or  does  not  believe 
the  allegation  to  be  true.  The  third  is,  when  he  has 
no  such  knowledge  or  information  as  will  enable  him 
to  form  a  belief,  whether  the  allegation  is  true  or 
not.  These  forms  of  pleading  may  not  be  indiscri- 
minately adopted.  If  the  matter  alleged  is  such  as 
must,  from  its  very  nature,  be  within  the  defendant's 
own  personal  knowledge,  he  can  deny  it  upon  infor^ 
mation  merely.  If  it  be  a  matter  in  respect  to  which 
he  has  no  personal  knowledge,  he  must  deny  it  up- 
on his  information,  if  he  have  such  information  as 
enables  him  to  say  he  believes  it  to  be  imtrue.  When 
he  is  unable,  either  from  his  own  knowledge  or  up- 
on any  information  he  has  received,  to  say  whether 
the  allegation  is  true  or  not,  he  may  say  so,  and  this 
will  be  sufficient  to  put  the  allegation  in  issue.  The 
answer  will  be  insufficient  if  it  denies  merely  upon 
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informaticji  an  allegation,  the  truth  or  falsity  of 
which  is  within  the  defendant's  own  knowledge.  So 
a^sd,  it'  will  be  insufficient,  if  it  allege  merely  that 
the  defendant  has  not  B\xf^oient  knowledge  on  the  sub- 
ject to  form  a  belief,  without  referring  to  his  infor- 
mation.  It  is  only  when  he  has  neither  knowledge 
nor  information  to  enable  him  to  form  a  belief  on  the 
subject,  that  he  can  controvert  an  allegation  under 
this  provision  of  the  Code. 

"Tested  by  these  rules,  those  portions  of  the  answer 
whiphthe  plaintiflf  movee  to  strike  out,  are  obvious- 
ly defectiv.e.  Whether  the  plaLntiflf  gave  th«  defen- 
dant notice  that  the  rate  of  insurance  would  be  in- 
creased, and  whether,  upon  receiving  such  notice, 
they  gave  the  plaintiff  the  authority  stated  in  the 
complaint,  are  matters  which  must  be  within  the 
personal  knowledge  of  the  defendants.  They  were 
bound  therefore^  unless  they  would  <  admit  the  alle- 
gations, to  deny  them  positively.  It  was,  to  say 
the  least,  sn  evasion  for  the  defendants  to  contro- 
vert these  allegations  by  sa^ang  they  had  not  suffi- 
cient knowledge  to  form  a  belief  in  respect  to  them. 

'^Butall  three  of  the  paragraphs  to  which*  the  mo- 
tion applies  are  defective  for  another  reason.  In 
each  instance,  the  defendants  state  that  they  have 
not  sufficient  knowledge  to  form  a  belief,  and  there- 
fore they  controvert  the  allegation.  The  defendants 
only  speak  of  their  want  of  knowledge.  Before  they 
can  be  allowed  thus  to  controvert  an  allegation,  they 
must  declare  not  only  their  want  of  knowledge,  but 
also  their  want  o{  information.  It  may  well  be  that 
the  defendant  could  not  say  they  had  no  sufficient 
kQQwledge  or  i$^ormoiionK  to  enable  them  to  form  a 
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belief  whether  the  allegations  they  were  answering 
were  true  or  not.  We  have  seen  that  it  is  only 
when  there  is  an  absence  of  suoh  knowledge  or  infor^ 
motion  that  this  mode  of  answering  is  allowable.'' 

The  former  ipraotioe  in  equity  was  quite  as  strict 
in  regard  to  the  answer  of  a  defendant  on  informa- 
tion and  belief.  The  case  of  Robinson  vs.  Wood- 
gate(l)  is  an  example  of  this.  In  that  case  the  ans^ 
wer  alleged  that  the  defendant  ^'  did  not  know  or 
believe"  that  he  wa«  insolvent.  The  Vice  Chancellor 
held  tbis  to  be  insufficient;  the  defendant  was 
bound  to  answer  as  to  his  information  on  the  sub- 
ject, if  he  have  any,  and  to  express  his  belief  or  dis- 
belief founded  upon  that  information.  If  he  have 
no  information  as  well  as  no  knowledge  in  relation 
to  the  circumstances  charged,  then  he  need  not  say 
anything  by  way  of  belief.  The  rule  under  the 
Code,  as  indicated  in  the  opinion  of  Judge  Harris, 
just  cited,  is  the  same  with  the  exception,  or  addi- 
tion, that  if  the  defendant  has  no  personal  know- 
ledge, but  has  information  from  which  he  does  not 
believe  the  charge  to  be  true,  he  may  deny  the  charge 
on  such  information  and  belief.  But  a  defendant 
can  in  no  case  be  excused  from  answering  as  to  his 
information ;  it  seems  however  that  he  may  answer 
that  he  has  no  knowledge  or  information  whatever, 
sufficient  to  form  a  belief,  excqpt  what  is  derived  from 
the  complaint.(2)  Though  he  would  not  be  permitted 
to  say  that  he  had  no  knowledge  or  information,  &c., 
except  from  documents  which  are  not  made  part  of 

(1)  8Edw.  Oh.  R.  422. 

(2)  Tradesmen's  Bank  vs.  Hyatt,  2  £dw.  Gh.  R.  196. 
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the  answer  and  are  not  set  forth.(l)  But  when 
certain  documents  are  set  forth,  historically,  in  the 
stating  of  the  bill,  the  defendant  must  answer  to  the 
fact  of  the  existence  of  the  documents  according  to 
his  knowledge,  or  his  information  and  belief.  He  is 
not  bound  to  answer  to  the  facts  contained  or  stated 
in  such  documents,  imless  particularly  stated  in  the 
bill  distinct  from  the  documents.(2) 

These  were  general  and  well  settled  rules  of  equi- 
ty pleading.  Another  rule  also  well  established, 
and  which  has  been  in  several  instances  applied 
under  the  Cod^  was  this :  that  where  the  fact  was 
presumptively  within  the  defendant's  personal 
knowledge,  or  was  charged  so  to  be,  he  must  an- 
swer positively,  and  could  not  answer  to  his  remem- 
brance or  belief.(3)  Where  he  answers  to  his  own 
he  must  answer  the  substance  of  each  charge  dis- 
tinctly and  particularly.(4) 

The  same  rule  in  substance  has  been  more  than 
once  followed  under  the  Code.  Thus  in  Richardson 
vs.  Wilton(5)  in  the  N.  Y.  Superior  Court,  to  a  com- 
plaint charging  an  assault,  the  defendant  denied 
knowledge  or  information  sufficient  to  form  a  belief, 
and  the  answer  was  struck  out  on  motion  as  sham 
or  frivolous.  The  court  thought  there  might  be  cases 
in  which,  although  apparently  within  his  know- 
ledge, the  defendant  does  not  know  or  remember  the 
facts  alleged.     If  so,  he  must  in  his  answer,  or  in  the 


(1  Cuyler  vs.  Bogert,  8  Paige  Ch.  R.  186. 

(2)  Morris  vs,  Parker,  8  John.  Ch.  R.  297;  Smith  vs.  Lasher,  6  Id.  247. 

(8)  Ante,  pages  481,  482;  Woods  vs.  Morrel,  1  John.  Ch.  R.  108. 

(4)  Utica  Ins.  Co.  vs.  Lynch,  8  Paige  Ch.  R.  210. 

(6)  4  Sand.  708. 
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affidavit  verifying  it,  state  the  lapse  of  time  or 
other  circumstances  which  he  supposes  will  warrant 
the  qualified  denial  permitted  by  the  Code.  Pre- 
cisely the  same  thing  was  decided  at  special  term  in 
the  New  York  Common  Pleas  by  Daly,  J.,  in  Mott 
vs.  Bumett,(l)  in  which  the  question  arose  on  an 
answer  of  one  of  two  defendants  denying  knowledge 
or  information,  &c.,  whether  said  defendants,  or 
either  of  them^  made  the  note  on  which  action  was 
brought.  And  at  general  term  in  the  same  court,  in 
Hance  vs.  Remming,(2)  the  denial  of  knowledge  or 
information  sufficient  to  form  a  belief  whether  a 
certain  judgment,  of  which  the  defendant  had  con- 
structive but  not  actual  notice,  had  been  rendered 
or  not,  was  held  to  have  been  properly  struck  out 
as  sham. 

To  permit  a  party  so  circumstanced,  says  the 
court,  with  every  means  of  knowledge  within  his 
power,  to  answer  that  he  has  no  knowledge  or  in- 
formation sufficient  to  form  a  belief  whether  the 
judgment  was  recovered,  would  be  to  sanction  a 
palpable  evasion.(3) 

The  same  rule  was  followed  in  the  same  court 
in  Ketcham  vs.  Zarega,(4)  in  which  the  defendant 


(1)  1  C.  R.,  N.  S.  225.  (2)  1  C.  R.,  N.  S.  201. 

(8)  But,  tee  Wesson  vs.  Jiidd,(l  Abbott's  Pr.  R.  254),  in  tbe  same  conrti 
in  which  it  is  held  that  such  an  answer  is  not  necessarily  evasive  unless  it 
appears  that  the  party  had  the  means  of  obtaining  information  directly 
within  his  reach.  See,  also,  Nichols  vs.  Jones,  6  How.  355,  and  Edwards 
vs.  Lent,  8  How.  28. 

(4)  1  Smith's  Com.  PI.  R.,  554. 
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denied  knowledge  sufficient  to  form  a  belief  whether 
the  plaintiff  heul  recovered  a  judgment  against  him» 
as  was  alleged  in  the  complaint.  No  doubt  there 
are  cases,  says  the  court,  in  which  a  defendant  may 
be  60  situated  that,  although  prima  facie  chargeable 
with  information  of  the  matter  alleged,  he  may  and 
(answering  in  good  faith  and  conscientiously)  must 
irver  the  want  of  knowledge  or  information  suffi- 
cient to  form  a  belief.  Probably  an  allegation  of  a 
juLdgm^snt  in  a  foreign  tribunal  might,  if  the  defend- 
ant was  not  personally  served  with  process,  fnrnish 
Buch  an  example.  And  where  such  a  state  of  things 
•exists,  it  should  be  made  to  appear,  either  on  the 
pleadings,  or,  if  a  motion  was  made  to  strike  out  or 
to  disregard  such  an  answer,  then  it  <x>uld  be  shown 
by  affidavit. 

According  to  this  rule,  therefore,  a  defendant,  who 
has  tiie  means  of  obtaining  information  directly 
within  his  reach,  cannot  use  this  qualified  form  of 
denial;  as  in  Wesson  vs.  Judd,(l)  also  in  the  Com* 
snon  Pleas,  which  holds  that  a  defendant,  who  admits 
that  he  executed  an  instrument,  cannot  deny  sufficient 
informaticm  to  ferm  a  belief  as  to  &Lct«  stated  in 
finch,  instrument,  or  even  deny  that  it  is  correctly  set 
forth  in  the  complaint;  he  is  entitled  to  the  inspec- 
tion of  the  original,  which  would  enable  him  to 
answer  positively. 

Though  the  doctrine  seems  to  be  disapproved  in 
the  case  of  Caswell  vs.  Bushnell,(2)  where  an  answer 


(1)  1  Abbott's  Pr.  R.  254. 

(2)  14  Barb.  S.  C.  R.,  898;  7  How.  Pr.  R.,  171 
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in  ihin  fornix  which  denied  knowledge  or  informa- 
tdon  sufficient  to  form  a  belief  whether  the  payee  of 
a  note  bad  indorsed  and  delivered  the  same  to  the 
plaintiflF,(l)  yet  the  general  principle  is  recognized 
and  applied  in  the  recent  case  of  Thorn  and  May^ 
nard  vs.  New  York  Central  MillB,(2) 


(1)  The  ans^rer  had  been  Btruck  out,  as  sham,  at  the  special  term.  Oq 
appeal  to  the  general  term  of  the  first  district,  it  was  contended  that  the 
ease  caiue  within  tlie  rule  that  &  defdndant  mnsl  aBSwvsr .  positively  as  to 
matters  whioU  it  it  presumed  are  within  his  own  knowledge;  but  the  court 
remarked,  that  to  require  this  would  be  to  overturn  the  privilege  given 
him  by  tlie  Code.  It  is  to  be  observed,  however,  that  the  aature  of  t1i4 
tni  put  in  issae  in  tbj»  case  is  very  different  fcon^  that  of  live  case  of  Rich* 
ardson  vs.  Wilton,  supra,  Tlie  re  the  act  was  charged  to  have  been  com- 
mitted by  the  defendant  hfmself,  aod  must  have  beeti  wTthfn  his  personal 
kiMwledgSf  If  ootticaitted  at  all;  while  iv  Gas  well  rs.  Bnshnell.  tlie  fact  oon* 
tEOverted  by  the  defendant— the  maker  of  the  note — deayjng  knowledge 
or  information,  &c.,  whether  the  payee  had  indorsed  or  delivered  it,  was 
not  necessarily  wKliia  the  personal  kno^hdgg  of  the  defendiaat  atiswtriug 
^nd  could  scarcely  be  pvesiuned  to  be  so.  The  case  cannot  be  considered 
as  overruling  the  general  principle  that  a  defendant  must  answer  positively 
to  a  fact  of  which  he  must  necessarily  have  personal  knowledge. 

(2)  10  How.  Pr.  H.y  20i  In  that}  caK.  JiiBtlce  Bacoot,  in  a  full  leview  of 
the  sulject)  very  clearly  points  out  the  distinction  between  the  case  of  Cas- 
well vs.  Bushnell,  and  the  general  principle,  derived  from  the  equity  prac- 
tice as  laid  down  in  Richardson  vs.  Wilton,  supra,  and  which  he  considers 
the  correct  principle  of  pleading  under  the  Code.  The  true  test,  bethinks, 
to  be  applied  in  determiuing  when  a  defendant  may  avail  himself  of  the 
privilege  accorded  to  him  of  answering  in  the  qualified  form  allowed  by  the 
Code,  and  when  he  must  positively  admit  or  deny  the  allegation,  is  to  in- 
quire whether  the  fact  alleged  is  presumptively  within  the  defendanVs  know 
ledge.  Tlie  principle  of  the  decision  on  this  point  was  approved  by  the  gen- 
eral term  on  appeal, (1)  and  the  pleading  was  held  bad,  although  the  de- 
cision was  thought  to  be  erroneous  in  treating  the  answer  Asfrioolous.  The 
plaintiff  should  have  been  kfb  to  his  demurrer  or  application  to  the  court, 
tt  may  be  added  that  the  facts  ia  this  case  famish  a  strong  commentary 


(1)  Reported  nnder  the  title  of  Sherman  rs.  The  Vow  ToYk  Central  KUIb, 
1  Abbott's  Pr.  R.,  187. 
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It  may  be  regarded,  therefore,  as  a  settled  prin- 
ciple, that  an  answer  palpably  evasive  or  manifestly 
false  on  its  face,  as  a  denial  by  the  defendant  of 
knowledge  or  information  sufficient  to  form  a  belief 
whether  he  committed  a  recent  act  charged  against 
him,  must  necessarily  be  bad ;  and  whether  techni- 
cally a  sham  answer  or  not,  and  whatever  may  be 
the  mode  of  reaching  it  (which  will  be  presently 
noticed),  the  defendant  will  not  be  allowed  to  avail 
himself  of  such  an  improper  vehicle  of  defence. 
Answers  palpably  evasive,  even  by  way  of  denial, 
were  never  allowed  to  frustrate  the  ends  of  justice, 
especially  in  equity ;  and  the  courts  always  had 
general  power  to  protect  themselves  and  suitors 
against  what  might  be  regarded  as  a  fraud  upon 
the  practice  of  the  ^court.  The  same  power,  no 
doubt,  resides  in  our  courts,  under  the  new  system. 

The  rules  relating  to  the  precision  of  answers  in 
equity  are  stated  with  great  conciseness  in  Lord 
Clarendon's  Orders,(l)  and  have  always  been  re- 
garded, and  may  still  be  regarded,  with  scarcely 
any  change  in  the  phraseology,  as  furnishing  a  safe 


on  the  propriety  of  establishing  snch  a  rule.  The  action  was  against  a  cor- 
poration, on  a  promissory  note  alleged  to  have  been  executed  to  the  plain- 
tiff by  the  corporation  by  its  authorized  agent;  and  the  answer,  purporting 
to  be  verified  by  one  of  the  directors  of  the  corporation,  averred  that  the 
defendant  (the  corporation)  had  no  knowledge  or  information  sufficient  to 
form  a  belief  that  it  did,  at  the  time,  &c.,  by  its  authorized  agent,  make 
the  note.  Such  an  answer  was  clearly  an  evasion  within  the  well  establish- 
ed rules  of  equity  pleading  before  the  Code,  and  the  decision  may  no  doubt 
be  regarded  as  a  coiTect  precedent  to  test  the  sufficiency  of  the  answer 
mider  the  present  system. 
a>  Beames'  Ord.  Chan.,  179. 
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test  of  good  pleading.  An  extract  from  these  rules 
will  not  be  inappropriate  in  conclusion  of  this  sub- 
ject: ''An  answer  to  a  matter  charged  as  a  de- 
fendant's own  act,  must,  regularly  be  without  say- 
ing, 'to  his  remembrance/  or  'as  he  believeth/  if  it 
be  laid  to  be  done  within  seven  years  before ;  unless 
the  court,  upon  exception  taken,  shall  find  cause  to 
dispense  with  so  positive  an  answer ;  and  if  the  de- 
fendant deny  the  fact,  he  must  traverse  or  deny  it 
(as  the  cause  requires)  directly,  and  not  by  way  of 
negative  pregnant,  as  if  he  be  charged  with  a  receipt 
of  a  sum  of  money,  he  must  deny  or  traverse  that 
he  hath  not  received  that  sum  or  any  part  thereof, 
or  else  set  forth  what  part  he  hath  received.  And 
if  a  fact  be  laid  to  be  done  with  divers  circumstances, 
the  defendant  must  not  deny  or  traverse  it  literally, 
as  it  is  laid  in  the  bill,  but  must  answer  the  point  of 
substance  positively  and  certainly." 

Where  the  defendant  has  no  knowledge  or  infor- 
mation sufEicient  to  form  a  belief  as  to  any  of  the 
facts  charged  in  the  complaint,  he  may  so  state  gene* 
rally  without  answering  each  allegation  separately, 
and  put  the  whole  matter  in  issue  by  such  general 
traverse.  Or  he  may  answer  one  or  more  of  the 
allegations  by  a  positive  denial,  or  admit  one  or 
more  to  be  true,  as  in  Genesee  Mutual  Insurance 
Co.  vs.  Moynihen,(l)  and  answer  the  residue  in  the 
general  form  of  traverse,  that  he  has  no  knowledge 
or  information  sufficient  to  form  a  belief.(2)    Or  he 


a)  6  How.  Pr.  R.,  821. 

<2)  UticalQsuraiioeOomiMuxyTB.  L7iich,8  Paige,  210;  Lnbe  £q.  Fl.,  260. 
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m^y  itk  this  form  take  issue  upon  one  or  more  of  the 
material  allegations^  in  the  complaint,  leaving  the 
residue  unanswered.  Ov,  pursuing  the  practice  in- 
dicated in  Edwards  vs.  Lent^(l)  and  similar  cases 
above  cited^  he  maj  deny  some  of  the  allegations 
positively;  others,  not  presumptively  within  his  own 
knowledge,  oa  information  ami  belief;  and  as  to 
others,  deny  any  knowledge  or  information  sufficient 
to  form  a  belief. 

There  was  also  another  mode  of  denial  practiced 
in  equity,  which  appears  important  to  notice,  and 
which  does  not  seem  to  be  inconsistent  with  the 
provisions  of  the  Code  on  this  i9ubjeot.  Statements 
or  charges  might  be  made  in  the  bill,  which,  though 
true  in  part,  were  yet  substantially  incorrect ;  and 
which,  therefore,  it  might  be  necessary  to  add  to, 
qualify  or  explain.  To  statements  of  this  nature 
the  defendant  may  not  be  able  to  give  a  direct 
ans*wer  in  the  first  instance,  and  therefore  he  might 
state  the  case  according  to  the  fact,  and  conclude 
by  denying  that  the  particular  statement  or  charge 
is  true,  "further  or  otherwise"  than  as  ei^tplained. 
*^his,"  says  Mr.  Lube,  in  his  scientific  analysis  of  the 
principles  of  equity  pleadings  "is  the  meaning  of  a 
traverse  in  an  answer,  so  frequently  to  be  met  with 
in  the  bookis,  as  contradistinguished  fVom  a  direct 
denial ;  and  although  it  is  now  marked  by  the  tech*' 
nical  words  absque  hoc,  it  is  to  all  intents  and 
purposes  a  traverse^  being  preceded  by  ba  induce^ 


(1)  8  How.  Pr.  R.,  28. 
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ment  of  matter  inconsisteBt  -ivith  the  statement  of 
the  complainant,  but  which,  without  the  denial  in 
the  concluaiony  would  not  tender  an  issue.'^l)  In 
equity,  the  defendant  might  put  the  allegation  in 
the  bill  in  iasue  by  a  ganeral  tmvBrse  at  the  conclu- 
sion of  the  anewer,(2)  and  it  was  formerly  the  cue^ 
torn  to  insert  immediately  preceding  the  general 
traverse,  a  particular  traverse  of  those  psjrts  of  the 
bill  which  the  defendant  meant  to  deny  *(3)  A  similar 
practice  has  obtained  imder  the  Code,  namely,  de<^ 
nying  specifically  certain  allegaticms  ^  the  com* 
plaint^  and  then,  by  a  general  denial,  taking  issue  on 
the  residue,  or  on  all  such  other  mai;ters  as  are  not 
specifically  denied  or  answered.  Under  ih^  deeision 
in  Dennison  vs*  Dennison,  i^ited  stipra,{A)  that  the 
defendant  must  elect  whether  he  will  use  the  general 
(n'  specific  denial,  it  has  been  doubted  whether,  in 
an  fldiiBwer  assuming.to  deny  specifically  each  and  all 
the  material  allegations  in  the  complaint,  this  gene- 
ral form  of  traverse  in  the  conclusion  can  be  made 
available  for  any  purpose, — that  is  to  say,  if  some 
one  or  more  of  the  specific  denials  should  prove  to 
be  defective  or  insufficient  on  the  trial,  whether  it 
will  be  aided  by  the  general  traverse  in  the  conclu- 
sion of  the  answer.  Upon  this  point  I  believe  we 
are  yet  without  the  light  of  any  decision. 


(1)  Lube's  Eq.  PI.,  277     .(2)  Utica  Ins.  Co.vs.Lyncb,  8  Paige  Ch.  R.;210, 
(3)  Lube's  Eq.  PI.,  277.    (4)  9  How.  Pr.  R.,  246. 
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Mere  denials  in  an  answer,  it  is  said,  need  not  be 
separately  stated,  as  separate  defences.  The  section 
of  the  Code  requiring  this  to  be  done  has  been  held 
to  apply  only  to  affirmative  defences.(l) 

The  mode  of  raising  the  objection  to  a  defective 
denial  presents  a  more  difficult  question.  In  some  of 
the  cases  above  cited  it  was  done  on  demurrer  ;(2) 
and  although  since  the  decision  of  these  cases  it  has 
been  held  that  a  demurrer  would  not  lie  to  a  merely 
defensive  answer,  or  at  least  that  it  would  in  no  case 
lie  to  an  answer  consisting  of  a  mere  denial,(3)  yet 
the  recent  amendment  of  the  Code,  providing  that 
^'  the  plaintiff  may  in  all  cases  demur  to  the  answer 
for  insufficiency,"(4)  as  I  understand  it,  has  restored 
the  practice  of  allowing  the  plaintiff  to  take  an  ob- 
jection to  the  insufficiency  of  the  answer  by  demur- 
rer, whether  the  answer  consist  of  new  matter  or  of 
a  mere  denial.  Former  decisions,  holding  that  a 
demurrer  to  a  mere  denial  would  not  lie,(5)  were 
made  under  the  peculiar  phraseology  of  the  Code 
before  the  recent  amendment,  which  it  was  held 
confined  the  demurrer  in  terms  to  "  new  matter"  or 
a  ^^  counterclaim."   But  the  language  is  now  general 


(1)  Am.  Code,  sec.  150;  Otis  vs.  Ross,  8  How.  Pr.  R.,  198. 


(2)  Hopkins  ts.  Eyerett,  6  How.  Pr.  R.,  159;  Salinger  ts.  Lnsk,  7  id., 
480;  Arthur  vs.  Brooks.  14  Barb.  S.  G.  R.,  584. 

(8)  See  this  subject  discussed  and  cases  cited  in  the  chapter  on  de- 
murrer, potty  chap.  yil*i  sec.  8. 

(4)  Laws  of  1855. 

(6)  Smith  vs.  Greenln,  2  Sand.,  702;  Ketcham  vs.  Zarega,  1  Smith 
Com.  PI.  Rm  567;  and  per  Hahd,  J.,  In  Kneodler  vs.  Stembnrgh,  10  How. 
Pr.  R.  67. 
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that  tbe  plaintiff  may  in  all  cases  demur  to  the  answer 
for  insufficiency.  The  practice,  therefore,  indicated 
in  the  recent  case  of  Sherman  vs.  The  New  York 
Central  Mills,(l)  is  doubtless  correct,  that  where 
the  question  as  to  the  frivolousness  or  insufficiency 
of  such  an  answer  may  be  regarded  as  doubtful,  the 
plaintiff,  if  he  desire  to  raise  it,  should  be  left  to  his 
demurrer. 

Another  mode  of  taking  the  objection  in  cases  of 
evasive  or  otherwise  defective  denials  has  been  by 
summary  motion,  either  to  strike  out  as  sham  or  ir- 
relevant, or  for  judgment  as  frivolous.(2)  But  the 
motion  for  judgment  on  account  of  the  frivolous- 
ness of  the  answer,  according  to  the  case  last  cited,(3) 
should  be  allowed  only  where  the  answer  is  so  pal- 
pably frivolous,  under  the  most  obvious  rules  of 
pleading,  as  to  raise  the  presumption  that  it  was  put 
in  only  for  delay.  And  a  verified  answer,  raising 
an  issue  in  form,  it  is  held,  will  not  be  struck  out  as 
sham^  nor,  according  to  the  later  decisions,  will  a 
mere  denial  be  so  disposed  of,  though  not  verified ; 
for  the  defendant,  it  is  said,  has  the  right  to  have 
such  an  issue  tried  in  the  usual  way.  (4)    This  of 


(1)  1  Abbott's  Pr.R.,  187. 

(2)  Nichols  Ys.  Jones,  6  How.  Pr.  R.,  865;  Plumb  vs.  Harrop,  7  id.,  67 1 
Conklin  vs.  Vanderyoort,  7  id.,  488;  Edson  vs.  Dillaye,  8  id.,  278;  Flam* 
mer  vs  Kline,  9  id.,  216;  Fleury  vs.  Brown,  9  id.,  217;  Fleury  vs.  Roget, 
9  id.  217;  6  Sand.  646;  Lefferts  vs.  Snediker,  1  Abbott's  Pr.  R,  41|  ai4 
similar  cases. 

(8)  Sherman  vs.  K.  T.  Central  Mills,  1  Abbott's  R,  187;  overruling  on 
this  point  same  case  at  special  term,  10  How,  Pr,  R.  19. 

(4)  Winne  vs.  Sickles,  9  How.  Pr.  R.  217,  And  see  Goedel  yi.  Robin- 
son, 1  Abbott's  Pr.  R.  116,  and  cases  there  oited. 
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cotme  'will  shut  out  a  lar^e  class  of  oasei  where  in- 
sufficient  denials  might  otherwise  have  been  reached 
on  summary  motiaix.  It  is  intiauited,  also,  in  one 
casi^l)  that  imperfeet  and  rasofficienit  denials  can- 
not be  corrected  on  motion  to  make  the  pleadings 
mom  defi^te  and  certain  by  amendment,  tihe  sec- 
tion of  the  Code  allowing  such  a  proceeding  being 
thought  to  apply  only  to  affirmative  defences. 

If  ihe  defective  denial,  however,  be  manifestly 
.  imperlect  Or  evasiire,  it  may  be  reached  -on  snmmary 
moUon  fer  judgment  on  account  of  the  Jrivolaus" 
vUss  of  the  answer  under  section  247,(2)  or,  in  some 
CM^s,  l^erbaps,  by  motion  to  sfcrike  out  us  irrdwcmt 
under  section  152.(3)  Or,  where  no  objecttcm  is 
teJcen  until  the  trial,  such  evasive  answer,  raising  no 
material  issue,  may  be  regarded  as  nugatory  and  as  not 
oimtroverting  the  faet  or  facts  which  it  assumes  to 
cofitrovert,  and  the  answer  may  be  read  as  an  admts- 
sion  of  the  facts  so  attempted  to  be  put  in  issae  ;(4) 


(1)  Otis  vs.  Ross,  8  How.  Pr.  R.  193. 

<3)  Kfch«lB  v«.  JoaeS)  6  How.  Pr.  R.  S56.  In  this  esse,  Judge  BAROirt.0 
Itfis  drawn  the  lloa  of  disCioetioa  very  claarly  lielween  abazn  and  frivolona 
answers.  The  latter  were  held  to  embrace  a  mere  evasive  denial  which 
raises  no  issue.  la  these  doflniUons,  Jadgo  Ha&us  concors,  in  WHine  ts. 
Sickles,  9  How.  217.    See  also  Thorn  vs.  N..  Y.  Central  Mills,  10  How.  20. 

(8)  The  subject  of  irrelevant  answers  will  be  considered  in  a  subsequent 
section  of  this  chapter.  It  might  be  doubtfUl  whether  a  mere  denial, 
however  evasive  or  defective,  could  in  a  strict  sense  be  called  irrtUvant' 
Nevertheless,  such  a  denial  seems  to  come  within  the  definition  given  of 
irrelevant  matter,  as  forming  an  immaterial  issue f  incapable  of  trial,  and 
which  ought  not  to  be  suffered  to  encumber  the  record  and  embarrass  the 
opposite  party. 

(4)  Ketcham  vs.  Zarega,  1  Smith's  Com.  PI.  R.  654. 
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or  these  defective  or  immaterial  issues  may  be  en- 
tirely disregarded  by  the  court  on  the  trial  and  laid 
out  of  the  case  altogether.(l) 

The  motion  for  judgment  on  account  of  the  friv- 
olottsness  of  the  answer,  can,  of  course,  be  adopted 
only  when,  there  is  no  other  issue  of  fieict  in  the  case. 
This  motioB.  to  strike  out  as  irrelevant  (where  saek 
motion  may  properly  be  made)  can  be  used  either 
when  the  defective  denial  stands  alone,  or  is  coupled 
with  other  denials  which  raise  material  issues  of 
fact  to  be  tried.  The  subject  will  be  considered 
move  fully  in  a  subsequent  part  of  this  work,  in  the 
section  on  shatn^  irrdepant^  and  ftivolons  ansvwr^  and 
defmce3,{2)  and  in  that  which  treats  of  the  effect  of 
pleadiHgy  and  wkat  facts  are  to  bi  deemed  admitted  on 
thetriai.{S) 


(1>  Fox  vs.  Hunt.  8  How.  Pr-  R.,  12;  approvedm  Richtuieyer  vs.  Ha«- 
ktBs,  9  How.  Pr.  R.,  488;  HyatC  vs.  Saratoga  Mul.  Ins.  Co.  id.,  488. 
(2>  Cbsp.  T,,  Ma.  6.  (8)  Clmp.  VI!.,  i<M.  t. 
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SECTION  III. 

STATEMENT  OF  NEW  IIATTEB  IN  THE  ANSWER. 

In  addition  to  the  general  or  specific  denial  re- 
quired by  the  Code,  the  answer  must  also  contain, 
if  necessary  to  the  defendant's  defence : 

2.  A  Btatement  of  any  new  matter  const! tating  a  defence  or 
couYiterclaimy  in  ordinary  and  concise  language,  without  repe- 
tition.(l) 

This  provision  is  not  sub«|;antially  different  from 
the  original  Code,  or  the  Code  as  amended  in  1849 
and  1851,  except  in  the  introduction  of  the  word 
•^counterclaim"  in  place  of  the  words  "  set-oflF,"  in- 
serted in  the  section  by  the  amendment  of  1852.(2) 

In  treating  the  subject  of  the  defendant's  answer, 
in  respect  to  the  statement  of  new  matter,  I  shall 
adopt  substantially  the  course  taken  in  the  preceding 
chapter,  treating  of  the  complaint.  The  statement 
of  new  matter,  and  particularly  of  the  counterclaim 
on  the  part  of  the  defendant,  is,  in  most  respects, 
analogous  to  the  statement  by  the  plaintiff  of  his 
cause  of  action.     The  one  is  the  allegation  by  the 


(1)  Sab.  2,  tec.  149,  as  amended  1861. 

(2)  The  BubdiTision  of  thii  tection,  at  amended  in  1861,  read  as  follows: 
2  ji  plain  and  concise  9tatemtnt  of  any  matter  eonetituling  a  defence  or 

eet'off,  toUlunU  unneceeeary  repetition* 

Tbe  words  '*  or  set->off "  were  not  found  in  the  original  Code,  or  in  the 
amendment  of  1840. 
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party  demanding  relief;  the  other  is  the  allegation 
by  the  party  defending,  or  claiming  on  his  side  such 
affirmative  relief  as  may  be  properly  administered 
in  the  same  action.  Many  of  the  general  rules  of 
pleading,  therefore,  both  those  provided  by  the 
Code,  and  those  adopted  by  the  old  system,  are 
equally  applicable  to  the  statement  of  the  defend- 
ant's defence  as  to  the  plaintiflfs  cause  of  action ; 
and  it  will  be  necessary,  therefore,  only  to  refer  to 
what  was  said  on  these  subjects  in  the  previous  part 

of  this  work. 

1st.  What  matters  mMst  he  alleged  hy  the  defendant. 
In  a  previous  section,(l)  the  question  was  briefly 
alluded  to  whether,  under  the  Code,  it  is  necessary 
to  set  up  in  the  answer,  as  new  matter,  anything 
which  merely  goes  to  show  that  no  sufficient  cause 
of  action  ever  existed,  or  whether  such,  matter  may 
be  given  in  evidence  under  the  general  denial ;  and 
the  conclusion  arrived  at  in  the  case  of  Benedict  vs. 
Seymour,(2)  adopted,  namely :  that  a  defence  which 
goes  directly  to  controvert  or  disprove  any  material 
allegation  of  the  complaint,  may  be  given  in  evidence 
under  a  general  or  special  traverse,  and  should  be 
so  pleaded ;  every  other  defence  must  be  specially 
pleaded  as  new  matter.  The  subject  is  of  sufficient 
importance  to  require  some  further  investigation. 

It  is  observed  in  the  first  place  that  the  defend- 
ant's statement  is  to  be  of  "  Any  new  matter  consti- 
tuting a  defence^    What,  then,  is  this  "new  mat- 


(1)  Section  1,  chap,  t.,  ante,  pasei  400, 408.      (2)  6  How.  Pr.  B.,  2M 
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ter"  which  the  defendant  is  required  to  plead,  and 
what  is  ^'a  defence"  within,  the  meaning  of  the 
Code  ?  Both  these  terms  banre  been  the  sabject  of 
repeated  jodioial  construction  since  the  Code ;  but 
without  entering  into  a  full  analysis  of  the  eases, 
(1)  it  will  be  sufficient,  in  this  place,  briefly  to  in- 
dicate two  general  conclusions  which  I  think  may 
be  safely  drawn  from  ihem :  Firsts  that  the  new 
matter  constituting  a  defence^  spoken  of  by  the  Code, 
comprises  a  variety  of  matters  which  under  the  old 
common  law  pleadings  need  not  have  been  specially 
pleaded,  but  might  have  been  given  in  evidence 


~      f        n        f        « 


(1)  In  Houghton  vs.  Townsend  (8  How.  Pr.  R.,  442),  Jvstiob  Mikt» 
discusaes  tbe  medniog  of  the  word  drfenu  hi  tht  Code)  aftd  thioki  it  m  noft 
properly  applicable  to  a  mere  denial^  but  refers  to  neto  natter;  and  that 
the  new  matter  need  not  be  such  as  technically  constitutes  a  bar  to  the 
action )  bnt  may  indade,  as  itt  an  answer  !i>elMMieepy,  a  defence  pfB  tamtOj 
or  a  partial  defence,  eoeh.  as  payment,  and  the  like*  Ib  Stoddard  va.  Oar 
ondaga  Annual  Conference  (12  Barb.,  578),  we  meet  the  following  defini- 
tions: "New  matter  constituting  a  defence,  under  the  Code,  must  be  taken 
to  mean  some  fact,  whkh  the  plaint  ff  is  m>t  boovd  to  prove,  in  ovtar  to 
make  oat  his  cause  of  action,  and  whieh  goes  in  avoidance  or  discharge  of 
the  cause  of  action  alleged  in  the  complaint.  If  the  plaintiff  is  bound  to 
prove  a  (fact,  in  order  to  establish  hiscanso  of  actios,  not  alleged  la  bit 
complaint,  the  defendant  need  not  allege  tbe  coalrai^  in  his  answer.  He 
may  controvert  such  fact  upon  the  trial,  on  the  introduction  of  the  evidence 
by  the  other  party,  without  any  allegation  in  his  answer  upon  the  subject. 
Any  allegation  in  the  answer  in  regard  to  saeh  mattev  woukL  be  entirely 
unnecessary  and  improper.  But  every  matter  of  fact  which  goes  to  defeat 
the  cause  of  action,  and  which  the  plaintiflf  U  not  under  the  necessity  of 
proving  in  order  to  mcOte  ovi  his  ease,  must  be  alleged  in  t&e  answer,  tbere 
being  now  no  general  issue  under  which  it  may  he  proved.  This  is  new 
matter.''  In  other  words,  as  I  understand  it^  every  fact  which  the  plaintiff 
is  bound  in  the  first  instance  to  prove,  fn  order  to  sustain  his  actios,  must 
be  put  in  issue  by  a  simple  denial,  general  or  specific.  Every  other  matter 
of  defence  moat  be  pleaded  in  the  answer. 
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under  fhe  general  iasue*  And  second,  that  it  com- 
prises  also  matters  which,  under  that  ayetem,  could 
not  have  been  specially  pleaded,  such  as  partial  pay- 
ment, recoupment,  ai^d  the  like,  and  which  now 
must  be  set  up  in  the  answer  in  order  to  admit  proof 
of  them  on  the  trial.  I  shall  have  occasion,  in  a 
subsequent  part  of*  this  section,  to  consider  how  fiir 
ihe  terms,  new  matter  and  defence  also  include 
matter  in  mitigation  of  damages,  as  in  an  action  of 
libel,  assault  aaid  battery,  and  the  like. 

This  view  of  ihe  subject,  it  is  believed,  has  been 
xurually  adopted  in  practice  under  the  new  system. 
Sneh  was  said  to  be  the  rule  by  Justice  Wbllss,  in 
Edson  vs.  Dillaye,(l)  and  it  was  thought  that  not 
only  was  proof  of  payment  inadmiasible,  unless  set 
up  in  tbe  answer^  bat  so  also  as  to^ny  other  imagina- 
ble de£enee.(2)  And  in  Houghton  vs.  Townsend,  (3) 
above  cited,  the  court  at  general  term,  on  full  delibe- 
ratjon,  decided  that  there  was  now  no  way  in  which 
a  defendant  could  avail  himself  of  the  defence  even 
of  partial  payment^  without  pleading  it. 

Occasionally,  since  the  Code,  the  courts  have  held 
language   at  variance  with  the    foregoing  views. 


(1)  8  How.  Pr.  R.,  272.    See  nUo  Giesaon  vs.  Giesson,  1 C.  R.,  N.S.,  414. 

(2)  In  Patterson  v«.  Taylor,  7  Barb.,  2S0,  Jvstkk  Haw©  held  that  facts 
frem  whidi  the  law  raifes  a  PrMtmtption  of  payment  should  be  pleaded  as  a 
paymtnt  under  the  Code.  The  case  may  be  regarded  as  a  case  in  point  to 
show  that  the  payment  as  an  entire  defence  must  be  pleaded;  but  It  is  at 
variance  with  the  rale  ve(|ulriag  the  faeU  themselveB  to  be  pleaded  5  and 
not  the  mere  legal  inference  resulting  from  the  facts.    See  ante,  page. 

(8)  8  How.  Pr.  R.,  441.  See  also  this  subject  discussed  in  Bush  vs.  Proe- 
ser,  in  the  Court  of  Appeals,  I  Kfirnan,  247,  852. 
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Some  of  the  judges  have  exhibited  a  marked  pre- 
ference for  the  application  of  the  principles  of  com- 
mon law  pleading  to  answers  in  cases  of  common  law 
origin,  especially  on  the  subject  of  pleading  a  partial 
defence.  Thus  in  Kneeder  vs.  Steenburgh,(l)  Jus- 
TiGE  Hand  remarks,  in  regard  to  the  defence  of  a 
partial  failure  of  consideration :  '^With  all  respect 
for  those  who  may  think  differently,  I  find  no  rule  in 
the  Code  by  which  either  a  partial  defence  or  mat- 
ter in  mitigation  may  be  pleaded  alone,  any  more 
than  formerly ;  especially  when  the  action  or  de- 
fence does  not  belong  to  equitable  jurisdiction.  Per- 
haps mitigating  circumstances  in  an  action  for  a 
libel  or  slander  (with  justification)  and  set-ofi^  are» 
in  a  degree,  exceptions.  But  the  same  reason  for 
requiring  the  defendant  in  his  plea  to  meet  the 
whole  of  the  declaration,  or  of  a  count,  by  denial,  or 
matter  in  avoidance,  or  opposing  claims,  or  by  con- 
fession, or  by  some  or  all  of  those  defences  combined, 
still  exists.  The  Code  only  abolishes  the  ^forms'  of 
pleading,  not  principles.  It  seems  to  me  that  the 
old  rule,  that  such  matters  may  be  given  in  evidence, 
stUl  exists." 

So  &r  as  the  above  relates  to  matters  merely  in 
mitigation  of  damages  in  an  action  other  than  of 
libel  and  slander,  it  may,  perhaps,  be  correct.  Such 
matter  may  not  properly  be  a  "defence"  to  be  set 
up  in  the  pleadings,  but,  if  pertinent  to  the  issue, 
may  be  given  in  evidence  under  the  denial  within 


(1)  10  How.  Pr.  K. 
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the  rule  laid  down  in  Smith  vs.  Waite,(l)  and  kin- 
dred cases.  But  it  is  assuming,  I  apprehend,  an  im- 
tenahle  position  to  say  that  nothing  but  a  full  defence 
to  the  action,  or  'What  was  before  regarded  as  a  plea 
in  bar,  is  now  properly  pleadable  in  an  answer  on 
the  merits ;  or  that  a  partial  defence,  such  as  partial 
payment,  or  failure  of  consideration,  recoupment, 
and  the  like,  can  be  made  available  without  being 
pleaded.  '  The  subject  is  very  correctly  considered 
in  the  case  of  Willis  vs.  •Taggard,(2)  in  respect  to 
the  defence  of  recoupment — ^and  the  reasoning  will 
equally  apply  to  other  cases  of  mere  partial  defence, 
properly  so  called- — and  it  was  held  that  there  was 
no  way  inj  which  a  partial  defence  could  be  taken 
but  by  answer.  The  court  adverted  to  the  fact  that 
recoupment  could  have  been  given  in  evidence  for- 
merly, under  a  notice,  with  the  general  is8u6 ;  but 
as  there  is  now  no  general  issue  to  which  a  notice 
can  be  subjoined,  such  a  defence  must  be  taken  by 
answer;  it  is  clearly  a  defence  as  far  as  it  goes, 
though  not  necessarily  a  defence  to  the  whole 
action.(3) 


(1)  7  How.  Pr.  R.,  277.  (2)  6  How.  Pr.  R.,  488. 

(8)  SiDce  the  foregoing  was  written,  the  case  of  Bush  ts.  Prosser  has 
been  reported  (1  Kernan,  847),  in  which  this  subject  was  brought  under  re- 
view in  the  Court  of  Appeals.  The  signification  of  the  terms  "  new  matter  " 
and  **  defence,'^  as  understood  in  that  court,  is  substantially  in  accordance 
with  the  foregoing  views.  In  the  opinion  of  the  court,  as  given  by  W.  F. 
AllIbit,  J.,  it  is  said:  ** Although  defence  may  mean,  literally,  a  denial  of 
the  truth  or  validity  of  the  complaint,  an  assertion  that  the  plaintiff  has 
DO  ground  of  action,  it  has  ceased  to  mean  a  justification,  and  as  now  used 
by  courts  and  Judges  it  is  applied  to  matters  which  go  to  the  partial  as  toell 
a$  total  ixtinguiihmeni  of  th§  plaintiff U  claims  and  the  terms  total  and 
partial  defence  have  become  quite  fifuniliar,  and  may  weU  be  sappoaed  to 
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.  In  addition  to  this  it  may  be  saggested  that  the 
answer  itself,  of ''  new  ntatter  constituting  a  defence,'' 
nx>w  that  a  reply  thereto  is  neither  necessary  nor 
proper,  is  but  little,  if  l^lytbi^g  more  than  the  old 
^Qtipe  of  special  matter  annexed  to  the  general  issue. 
^c]i  notice,  though  not  required  to  \>e  in  the  strict 
Uchnical  form  of  a  plea,  must  contain  all  the  fSuits 
^eee^ary  to  be  stated  in  a  special  plea.(l)  It  must 
^irly  apprise  the  plaintiff  of  the  material  facts  on 
which  the  defendant  m6ans  to  insist,  otherwise  tl^e 
fnatters  could  not  be  given  in  evidence  under  the 
general  issue  on  the  triaL(2)  And  though  it  must 
truly  state  the  facts,  yet  an  immaterial  variance  waa 
overlooked,(3)  and  it  was  not  regarded  with  the  same 
criticism  and  nicety  as  a  special  plea.(4)  Like  the 
defensive  answer  of  the  Code,  no  reply  to  it  was  neces* 
sary  or  proper,  and  questioqs  upon  its  sufficiency  were 


hftye  been  In  the  mind  of  the  legislatnre  when  they  spoke  of  the  '  groundt 
of  defence '  or  '  the  defences '  of  a  party  to  an  action.  It  can  hardly  be 
that  the  legielature  intended  that  when  a  party  could  not  make  a  full  de- 
fence to  an  action,  and  could  not,  therefore,  with  truth,  allege  facts  consti- 
tuting a  full  defence,  or  fully  deny  the  case  made  by  the  plaintiff,  that  be 
should  be  denied  the  privilege  of  alleging  in  his  answer  and  establishing  by 
his  proof  a  partial  defence,  or  alleging  and  proving  mftigating  circum- 
stances,'' &c.,  Sec.  And  he  arrives  at  the  conclusion,  on  this  branch  of  the 
subject,  that  a  defendant  may  properly  spread  upon  the  records,  as  "  a 
di/encef"  a  matter  of  partial  defence  merely?  or  tending  to  reduce  the 
plalntifPs  claim;  and  that  in  an  action  of  libel  or  slander,  tacts  in  mitiga- 
tion of  damages  merely,  may  and  9hould  be  pleaded,  even  where  no  full 
Justification  is  set  up. 

(1)  Shepard  vs.  Merrill,  13  John.  475;  Lawrence  Ts.  Kneiis,  10  Joha. 

140. 
C2)  JSdwards  vs.  Clemens,  24  Wend.  480. 
(8)  Kane  vs.  Sanger,  14  John.  89. 
(4)  Brooks  vs.  Bemiii  8  Jabn.  466. 
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mostly  raised  oft  the  triAl,  in  the  introducticrt!  of 
evidence  in  rapport  of  its  allegations.     The  anailogy 
between  the  ndki  of  the  old  practice,  and  th<i 
answer  of  "  new  matter,"  therefore,  if  not  corttj^ete, 
is  certainly  strong. 

I  do  not  siy  that  everything  which  was  «ll6wa* 
ble  in  a  notice  of  special  niatter  with  the  gtoerat 
issue,  may  be  nbw  pleaded  in  ih^  answer,  for  under 
the  Code  a  larger  power  is  given  to  the  coiirts  to 
strike  out  redundancies  from  pleadiiigs;  but  it 
seems  to  me  that  all  tho^e'  partial  defences  wfait^h 
could  not  be  given  in  evideilce  without  notke,  stich 
as  abatement  of  damages  going  to  npcrrt  of  the  con* 
sideratioh,  and  other  cases  of  r6couptaeDlti(l)  s^cffj 
ftc,  &c.,  must  be  so  plleaded  under  the  n«w  syert^cot 
in  ordefr  to  be  av&ilable ;  and  it  Eieems,  a^Idb,  within 
the  decisiDns  above  cited,  partial  pa3niAent,  part 
failure  of  consideration,  and  the  like.  Those  who 
contend  for  the  strict  theory  of  coiminon  law  plead* 
ings  in  regard  to  this  branch  of  defences,  are  aft  to 
lose  sight  6f  th^  true  character  and  office  of  «ii 
answer  under  the  Code;  of  the  fact  that  it  is  nearer 
the  notice  than  the  specihl  plea  of  the  old  system,* 
and  especially  the  important  :fect  that  it  assithilaieff 
itself,  in  every  respect,  to  the  answer  in  Chancery, 
or  at  least  blends  the  equitable  answer  with  the 
common  law  special  plea. 

The  strong  analogy  between  pleadings  in^qiyitji^ 
and-  ttt  hrw,  f^  -effceB  lost  sight  of  in.  elementary 

(1)  Yaa  Eppi  tb..  UUikm.  »  Bitt.  69. 
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treatises^  as  well  as  in  the  decisions  of  our  courts,  is 
admirably  elucidated  by  Mr.  Lube  in  his  critical 
analysis  of  equity  pleadings  ;(1)  and  a  careful  con- 
sideration of  the  subject  in  this  light  will  serve  to 
give  a  clearer  insight  into  the  subject  under  discus*- 
sion.  He  notices  the  double  character  of  the  answer, 
first  as  a  jdea^  and  second  as  proqf;  the  latter  we 
have  seen  has  no  place  under  the  Code. (2)  In  its 
character  as  a  plea,  the  answer  in  Chancery  served 
the  double  purpose  of  the  general  issue  at  common 
law  aiid  a  special  plea  in  bar.  That  is  to  say,  it  was 
the  invariable  rule  at  common  law  that  every  de- 
fence which  could  not  be  specially  pleaded,  might 
be  given  in  evidence  under  the  general  issue ;  in 
equity^  the  rule  was  that  all  matters  of  defence, 
which  were  not  the  proper  subject  of  a  plea,  might 
be  stated  in  the  answer.(S)  The  plea  in  equity  and 
the  special  plea  at  common  law  performed  substan- 
tially the  same  office*  If  the  defence  at  law  was 
not  a  full  defence  to  the  count,  or  cause  of  action, 
such  as  partial  paym^nt^  and  the  l^e^  it  could  not 
be  pleaded  at  law,  and  cQi^sequently  it  came  in  xm- 
der  the  general  issue.  In  equity,  there  w;as  no  gene- 
ral issiiie  proper,  and  all  such  matters,  therefore,  were 
allowed  to  be  stated  in  the  answer  by  way  of  defence; 
and  indeed,  almost  everything  which  might  have  a 
bearing  on  the  result  of  the  controversy  was  proper 
ta  be  aUeged.  **  If  the  matter  of  an  answer  is  relev- 


-"(1)  JmW%  Bqi  «r,  ^t  flecond,  cbftpter  I.,  aec.  lU. 
(2)  See  ante,  pages  892^  898. 
(8)  Lvbe^  £q.  PI.,  mi  ilM  Eq:  A.,  U^i  .      ' 
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anil"  says  the  Chanoellor,  in  Van  Kepsselaer  vs. 
Brice,(l)  '*  that  is,  if  it  can  have  any  influence  what- 
ever in  the  decision  of  the  suit,  either  as  to  the 
subject  matter  of  the  controversy,  the  particular 
relief  to  be  given,  o^  as  to  the  costs,  it.  is  not  imper- 
tinent." The  equity  answer,  therefore,  either  Ist, 
traversed  and  denied  the  particular  aUegations  of 
the  bill ;  or  2d,  it  admitted  them  to  be  true  ; .  or  3d, 
it  confessed  and  avoided  such  points  as  need  not  be 
specially  pleaded  to.  These  are.  the  several  parts 
of  an  answer  as  laid  down  in  the  books  on  practice; 
(2)  and  this,  as  I  understand  it,  is  precisely  the 
nature  of  the  answer  of  the  Code. 

We  are  now  prepared  to  take  a  further  step  in 
the  inquiry  with  which  this  branch  of  the  subject 
was  commenced,  namely,  whether,  uijder  the  Code, 
it  is  necessary  to  set  up  aflBrmatively,  in  the  answer, 
anything  which  merely  goes  to  show  that  no  valid 
cause  of  action  ever  existed,  and  tp  consider  the 
subject  in  connection  with  some;  recent  cases. 

In  the  former  edition  of  this  work  it  was.  stated 
that  within  the  principle  laid  down  in  Bendict  vs. 
Seymour,(3)  supra^  that  whatever  goes  directly  to 
controvert  or  disprove  a  material  allegation  in  the 
plaintiff's  complaint  may  be  given  in  evidence  under 
a  general  or  specific  denial  of  such  allegation,  it  was 
thought  that  any  fact  going  to  show  a  contract 
actually  void  in  its  inception  might  be  given  in  evi- 


(1)  4  Paige*8  Cb.  B.,  174*  (2)  Lube's  £q.  FL,  178. 

(3)  6  How.  Pr.  R.  206. 
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d6nc^  tittider  *i<ih  A  deniiQ.  Tboagti  tl^  prbpositiott, 
ad  tliui)  stated,  tnay  tre^d  some  qualificatioil,  I  am 
tsttll  iliclined  to  think  it  subfltantially  corr^d;.  I  am 
ttwatc  that  the  contrary  hus  been  teid  upon  very 
liigh  authority,  in  the  case  of  Cvtlm  vs.  GunteT,(l) 
holding,  that  the  Code  had  given  no  sanbtion  to  the 
revival  in  any  form  of  a  general  issue,  under  which, 
facts,  ih  their  nature  constituting  a  defence,  although 
not  averred  in  the  answer,  may  be  given  in  evidence 
upon  the  trial.  The  general  proposition  thus  laid 
down  may  be  regarded  as  incontrovertible.(2)  But 
the  court,  in  that  case,  goes  beyond  this  obvibtrs 
principle,  and  indeed  beyond  the  particular  facts  in 
the  case  under  discussion,  and  remarks  that  ^  facts 
tending  to  prove  that  a  promissory  note,  or  any 
other  contract,  was  void  in  its  origin  upon  the  ground 
of  usury,  fraud,  duress,  &c.,  ate,  in  their  nature,  just 
as  certainly  matter  of  defence  as  facts  suhseqiiently 
arising ;  and  th^re  exists,  consequently,  the  sam6 
necessity  for  averring  them  specifically  in  the  an- 
swer." In  answer  to  this,  it  may  be  said,  in  the  first 
place,  that  the  plaintiff  is  bound  to  set  forth  and 
prove  a  valid  contract.  So  it  is  admitted  in  th6 
opinion  referred  to ;  "  the  complaint  must  distinctly 
aver  all  those  facts  i^hich,  if  denied,  the  plaintiff 
must,  in  the  first  instance,  prove  upon  the  trial,  in 
order  to  maintain  his  action."  His  complaint,  for 
example,  must  show  a  consideration  on  its  face. 


(1)  1  Duer,  268. 

(21)  See  Also  LiTingBioo  ▼■.  FinUei  8  How.  Pr.  B.,  4£l5. 
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exqejxt,  indeed,  in  those  cftse?  where  a  condidisratioft 
is  implied  iu  law.(l)  Suppose  the  defend^jijk  dexij 
the  consid^ratioa,  is  not  the  plaiintiff  bound  to  prove 
a  valid  qne  to  sustain  his  aptioix  ?  And  if  he  s^how 
a  prima  facie  consideration,  m^y  not  the  defendant 
**QontrQvert"  it,  by  showing  it  to  be  ill^alt  or  in 
short,  no  ooqsideration  at  all  ? 

And  80  if  in  an  ^ctipn  o|t  qontract  the  pl^tiff 
allege  an  express  promise^  aiHi  the  defen4a^t  speqifir 
qally  deny  it,  if  the  plaintiff  makes  out  e^  prima 
faci^  case,  may  not  the  defenjiant  give  evidence  tp 
the  very  point  in  issue,  and  i^ow  that  the  prqtni^e 
was  ypid  in  laWa  ^^^  ^  njullity  ? 

There  are^  doubtless,  excj^ptioni^,  resting  upqn  j^u*^ 
thority  which  cannot  at  this  day  be  shaken,  such,  aa 
usury,  and  perhaps  frau4>  apd  some  others  which 
will  be  presently  noticed ;  but  as  a  general  th^ngi 
these,  it  seems  to  mye,  are  excq^ions  merely,  resting 
vpon  particular  reasons,  and  do  not  impair  the  gene-^ 
]fal  correctness  of  the  principle.  Take,  for  e^iainple, 
the  caae  of  an  action  jfor  damages  for  breach  of  ^ 
contract  to  sell  lands.  Such  contract,  unless  in 
writing,  is  void  by  the  statute  of  frauds ;  and  undeB 
a  general  denial  of  the  plaintiff's  complaint,  or  a 
specific  denial  that  the  defendant  made  such  a  coq<« 
tract,  the  plaintiff,  unless  h^  show  a  valid  written 
contract,  cannot  recover.  Suppose,  on  the  trial,  th,^ 
plaintiff  should  prima  faci^  prove  the  signa^ur% 
^f  the  defendant  to  a  written  contract  valid   fif^ 

^ffim^^      ■■    ■         I  III  III  ■    I  t »  I  I  y »  I  ■   I       ■     » »  ■       ■      »■  ■       a    »  ■      >    i    i   — p— ^»«yi^»»i>i>a 

(D  JnU,  pages  2d0,  882. 
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its  fa^je,  would  hot  the  defendant,  under  hts  de- 
nial, be  permitted  to  show  the  signature  a  forgery? 
And  I  can  see  no  diflference  between  such  a  case  and 
one  where  a  defendant  has  been  induced  to  enter 
into  a  contract  through  fear  of  threats,  or  where 
undue  or  illegal  force  has  been  used,  or  where  the 
claim  arises  on  a  betting  or  gaming  contract.  In  all 
these  cases  the  contract  is  not  voidable  merely,  but 
actually  void;  there  is  no  contract,  for  the  law  de- 
clares that  such  a  contract  has  no  vitality,  -  never 
had,  and  is  a  mere  nudum  pactum ;  and  it  is  no 
doubt  competent  for  the  defendant  to  show  the  fact 
under  a  general  or  specific  denial,  without  setting  up 
affirmatively  the  force,  undue  influence,  &c.,  in  his 

•■  t  ' 

answer. 

The  same  view  is  taken*  of  the  subject,  by  Mr. 
Monell,  in  his  excellent  work  on  practice.  If,  he 
says,  a-  suit  be  brought  upon  a  promissory  note,  the 
defendant,  under  a  general  denial,  may  show  that 
the  note  was  given  for  a  gaming  debt,  or  under 
duress  and  the  like,  and  is  therefore  void.  By  the 
general  denial,  the  defendant,  in  effect,  says  he  did 
not  make  the  note  or  contract,  and  if  it  be  shown  to 
be  void  it  is  not  a  note  or  contract.  He  also  says  that 
the  amount  claimed  to  be  diie  is  not  due,  because 
thfere  was  no  contract  or  obligation.  But  it  is 
recommended  as  the.  safer  practice,  until  the  ques- 
tion is  definitely  determined  by  the  courts,  to  set  out 
all  such  facts  as  new  matter  in  the  answer,  and  not 
rely,  while  it  is  an  undecided  question,  upon  being 
permitted  to  give  them  in  evidenq^  junder  the  general 
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issue.(l)  The  principle  is  well  illustrated  by  Mr. 
Monell,  by  supposing  the  case  of  an  action  for  goods 
sold  and  delivered ;  a  general  denial  would  put  in 
issue,  among  other  things,  the  sale,  &c.,  to  Aim,  and 
could  he  not  upon  such  an  issue  show  by  proof  oZi- 
unde^  that  the  sale  was  not  to  Am,  but  to  another 
person  ?  Clearly  he  could.  Wherein,  then,  lies  the 
difference?  Can  he  not  also  show  that  the  note 
was  given  for  a  gaming  or  betting  debt,  or  was 
obtained  by  duress,  either  of  which  renders  the  note 
absolutely  void,  and  which  could  always  be  given  in 
evidence  under  the  general  issue,  and  need  not  bQ 
specially  pleaded.(2) 

I  do  not  think,  however,  that  the  ease  of  infancy 
can  properly  be  included  in  the  above,  but  that  a 
distinction  is  to  be  taken  between  such  contracts  as 
are  absolutely  void,  or  no  contracts  at  all,  and  those 
which  are  voidable  merely ;  and  that  as  to  the  latter, 
the  facts  which  constitute  the  case  upon  which  the 
defendant  seeks  to  avoid  a  contract  which  the  law 
would  otherwise  pronounce  valid,  should  be  pleaded. 
Thus  the  contract  of  an  infant  or  lunatic  is  not  abso- 
lutely void,  but  voidable  merely.  He  is  bound  to 
pay  for  necessaries  for  himself  and  family.(3)  An 
infant  may  also  bind  himjself  by  a  renewal  of  his 
promise,  on  coming  of  age.(4)  It  will  in  all  cases, 
therefore,  be  proper,  and  I  think  necessary,  if  th^ 
defendant  mean  to  rely  upon  infancy,  lunacy  or  wy 


HHl        )-lii  ■        II        ^  m,      t    •  »        ■  I.— ■      |[[      l|        I    I    I     ^       «i      'if  t    .-  ■■    I    p   <    ■    «^i  I   ■  ■    >  I  t  I 


(1)  1  MoneU'8  Pr.  (2d  ed.),  pp.  660,  664. 

(2)  1  MoneU'8  Pr.  560.       (8)  2  Kent  Com.  (8d  ed.),  287.         (4)  Ibid. 
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other  &ct  going  to  show  that  the  contract  is  void" 
abhy  to  allege  it  in  his  answer  as  "  new  matter,"  by 
way  of  apprising  the  plaintiff  of  the  exact  nature  of 
his  defence. 

Upon  general  principles,  too,  I  see  nothing  in  the 
case  of  a  contract  void  for  fraud  to  make  it  an 
exception  to  the  rule.  Fraud  in  the  execution  of 
an  agreement,  whether  by  parol  or  under  seal,  ren- 
ders it  void,  as  where  one  agreement  is  fraudulent- 
ly substituted  for  another,  or  fraudulently  misread. 
So  also,  all  contracts  made  with  a  view  to  settle  or 
compound  criminal  prosecutions,  and  generally  all 
contracts  the  consideration  of  which  is  illegal.  The 
facts  constituting  the  fraud,  or  the  illegality  of  the 
consideration,  or  other  matters  going  to  show  the 
contract  or  alleged  cause  of  action  void  in  its  in- 
ception^ may  in  all  cases  be  properly  alleged  as  new 
matter  in  the  answer.  But  it  is  thought,  too,  that 
such  facts,  under  a  general  denial,  may  be  given  in 
evidence  to  disprove  or  controvert  the  material  alle- 
gation in  the  plaintiff's  complaint,  that  such  a  con- 
tract was  made,  or  was  made  upon  a  sufficient  con- 
sideration, &c.,  &c. 

The  case  of  fraud,  however,  has  been  thought  an 
exception  to  the  rule,  and  it  may  well  be  so  on  the 
application  of  the  principle  recognized  in  equity. 
Courts  of  equity  would  not  relieve  against  a  con- 
tract on  the  ground  of  fraud,  unless  it  were  distinctly 
alleged  in  pleading,  for  otherwise  it  was  not  deemed 
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in  the  issue.(l)  And  within  this  principle,  per- 
haps, was  the  decision  in  McMurray  vs.  Thomas(2) 
under  the  Code,  in  which  it  was  said  that  in  an 
answer  alleging  fraud  generally,  without  setting 
out  the  facts  showing  in  what  the  fraud  consists,  or 
that  the  contract  was  without  consideration  and 
void,  was  bad.  This  case,  however,  does  not  really 
conflict  with  the  principle  above  laid  down.  The 
answer  of  fraud  generally,  without  alleging  the  facts 
going  to  establish  it,  was  properly  held  defective  as 
the  pleading  of  a  mere  conclusion  of  law.  The  an- 
swer, also,  was  held  bad  for  another  reason ;  name- 
ly, because  it  was  hypothetical.  The  complaint, 
which  was  on  a  promissory  note,  contained  all  the 
necessary  allegations  to  establish  a  cause  of  action. 
The  answer,  firsts  merely  denied  being  indebted  to 
the  plaintiffs,  which  was  held  bad  as  a  conclusion  of 
law ;  and,  second^  alleged  generally  that  if  the  plain- 
tiffs were  the  holders  and  owners  of  the  note,  the 
same  was  obtained  from  the  defendant  by  frauds 
and  was  without  consideration  and  void,  which  was 
bad  as  a  hypothetical  answer.  There  was  no  gene-- 
ral  denial  of  the  facts  stated  in  the  complaint,  and 
no  specific  denial  that  the  note  was  made  and  execu-- 
ted  by  the  defendant  upon  a  valid  consideration. 
The  question  therefore,  was  not  raised  whether,  if 
the  defendant  had,  by  his  answer,  directly  denied 
that  he  made  such  a  contract  as  was  alleged  in  the 


(1)  Gouyerneur  yb.  Elmendorf,  6  John.  Oh.  R.,  79. 
(2;  5  How.  Pr.  R.,  14. 
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complaint,  Evidence  to  show  the  pretended  contract 
absolutely  void^  for  fraud,  might  not  be  admissible ; 
nor  am  I  aware  that  any  such  case  has  been  decid- 
ed since  the  Code.  The  case  of  Catlin  vs.  Gunter, 
(1)  cited  supra,  arose  upon  a  question  of  usury. 

Such  defences  as  these,  however,  if  admissible  at 
all  under  a  denial,  without  being  pleaded,  should, 
perhaps,  be  strictly  held  so  admissible  only  as  be- 
tween the  original  parties  to  the  transaction.  One 
of  the  main  objects  of  the  answer  is  to  apprise  the 
plaintiff  of  the  nature  of  the  defence  ;  and  justice 
seems  to  require,  in  all  cases,  that  the  plaintiff  should 
not  be  allowed  to  be  surprised  on  the  trial  by  a 
course  of  defence  which  he  could  not  reasonably  have 
anticipated.  Where  a  contract  or  cause  of  action, 
therefore,  valid  on  its  face,  has  been  assigned,  the 
defendant  should  not  be  permitted  to  defeat  the 
plaintiff's  claim  on  the  ground  that  the  contract  was 
originally  void  for  fraud,  illegality,  &c.,  without  ap- 
prising him  specifically  of  the  facts  on  which  he 
relies  to  establish  such  a  defence. 

The  case  of  a  note  or  contract,  void  by  the  stat- 
ute for  usury,  is  undoubtedly  an  exception.  The  de- 
cision in  Oatlin  vs.  Gunter(2)  is  explicit  to  the 
point,  that  such  a  defence  cannot  be  introduced  under 
a  mere  denial.  This,  however,  was  but  following 
an  old  and  well  established  rule,  which  had  also 
been  more  than  once  applied  under  the  Code.    The 


(1)  1  Daer,  268;  U  Ldg.  Obi.,  210. 

(2)  1  Daer,  268. 
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subject  is  fully  discussed  in  Fay  vs.  6riin8teed,(l) 
in  which  it  is  held  that  the  defendant  cannot  give 
evidence  of  usury  on  the  trial,  unless  his  answer  sets 
up  the  terms  of  the  usurious  contract,  and  the  quan-- 
turn  of  usurious  interest ;  such  also  was  the  rule 
under  the  former  practice,  in  equity .(2)  And  in 
actions  at  law  the  defence  might  be  given  under  a 
notice  with  the  general  issue,  but  the  notice  must 
contain  a  precise  statement  of  the  usurious  contract, 
and  the  amount  of  usurious  interest  received,  and 
generally  such  matters  as,  if  pleaded,  would  consti- 
tute a  good  plea  of  ue»ury.(3)  The  same  rule  was 
applied  under  the  Code  in  Gould  vs.  Homer,(4)  at 
the  N.  Y.  general  term,  and  the  reason  is  given  that 
such  strictness  should  be  required  in  this,  * 'inasmuch 
as  the  effect  of  such  pleading,  if  sustained,  is  to  b-et 
aside  the  entire  contracty  and  to  deprive  the  party 
lending  the  money  of  even  the  money  lent." 

In  respect  to  those  defences  which  admit  that 
there  was  a  sufficient  contract,  or  a  cause  of  action, 
but  avoid  it  by  subsequent  matter,  or  show  that  the 
cause  of  action  has  been  discharged,  they  should 
always,  in  order  to  entitle  the  defendant  to  give 
evidence  in  his  defence,  be  specially  alleged  in  his 
answer.  Thus,  in  an  action  arising  on  contract,  all 
matters  which  admit  that  a  su^cient  contract  was 


0)  10  Barb.  S.  C  R.,  821. 
(2)  Vrooms  tji.  Ditmas,  4  Paige  Gh.  R.,  526. 
(8)  Cloycs  Yft.  ThAyer,  8  HiU,  564. 

(4)  12  Barb.  S.  C.  R.,  602  s    10.  R.,  N.  S.,  856  ;  see  «l0o  Quick  vs. 
Grant,  10  Leg.  Obs.,  844,  and  Wataon  vs.  Bsiloy,  2  Duer,  509. 
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made,  or  that  there  was  once  a  cause  of  action,  but 
avoid  it  by  subsequent  matter,  as  release,  parol  dis- 
charge, alteration  in  terms  of  contract  by  consent, 
non-performance  by  plaintiff  of  a  condition  pre- 
cedent, contract  become  illegal  or  impossible  to 
perform,  insolvent  discharge  of  defendant,  accord 
and  satisfaction,  tender,  arbitrament,  former  reco- 
very or  trial  and  judgment  on  the  same  demand, 
higher  security  given,  statute  of  limitations,  set-off 
or  counter-claim  of  any  description,  payment,  per- 
formance. Also,  in  an  action  for  a  wrong  or  injury, 
all  matters  which  admit  the  commission,  but  jitstify 
or  excuse  the  act^  such  as,  in  trespass,  distress  for 
doing  damage,  license,  right  of  way,  inevitable 
necessity;  also,  all  matters  showing  a  discharge  of 
the  action,  such  as  accord  and  satisfaction,  former 
recovery,  tender  of  amends  for  casual  trespass, 
release,  statute  of  limitations,  &c.,  &c  ;(1)  also,  in 
actions  either  on  contract  or  for  wrong,  that  the 
plaintiff  has  not  legal  capacity  to  sue,  that  the  court 
has  no  jurisdiction, (2)  that  there  is  another  action 
pending  between  the  same  pcurties  for  the  same 
cause,  and  that  there  is  a  defect  of  parties,  plaintiff 
or  defendant,  whenever  any  of  these  facts  do  not 
appear  on  the  face  of  the  complaint.(3) 

It  is  to  be  particularly  observed  that,  although 
under  the  old  system  many  of  the  above  defences 


(1)  Cow.  Treat.,  pages  690  to  698. 

(2)  But  the  question  of  jurisdiction  may  at  any  time  be  raised,  and  is  not 
waired  by  a  neglect  to  set  it  up  in  the  answer.  r~ 

(3)  Am.  Code,  sees.  144, 117. 
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might  be  given  in  evidence  under  the  general  issue, 
as  could  also,  in  an  action  on  simple  contract,  the 
defences  of  infancy,  lunacy,  coverture,  insufficiency 
of  consideration,  duress,  the  statute  of  frauds,  &c., 
yet,  as  a  general  rule,  the  defendant  had  his  elec- 
tion to  plead  them  specially  or  give  them  in  evi- 
dence under  the  general  issue ;  and  although  a  de- 
fendant should  plead  specially  that  which  amounted 
to  the  general  issue,  the  defect  was  a  mere  matter  of 
form,  and  could  be  taken  advantage  of  only  by  spe- 
cial demurrer.(l)  Therefore,  there  can  be  no  ob- 
jection under  the  Code  to  set  forth  specially  each 
of  these  defences,  even  though  as  to  some  of  them 
there  might  not  be  any  absolute  necessity  of  doing 
so.  And  it  is  always  advisable  to  do  so  rather  than 
encounter  the  risk  of  being  obliged  to  amend  on 
the  trial  in  order  to  introduce  the  proper  evidence. 
Thus,  in  an  action  where  the  complaint  alleged  an 
express  promise^  supported  by  the  consideration  of  a 
prior  moral  obligation,  I  do  not  doubt  but,  under  a 
specific  denial  of  the  promise^  it  would  be  competent, 
in  an  action  between  the  original  parties  to  the  con- 
tract, for  a  defendant  to  show  that  the  promise  was 
extorted  by  threats  of  bodily  harm;  yet,  at  the 
same  time,  it  might  be  proper,  as  well  as  prudent, 
to  allege  specially  the  fact  as  new  matter ;  and  so 
in  other  cases. 


(1)  2  Cow.  Treat.,  700;  Grab.  Pr.,  287. 
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A  settlement  and  satisfaction  after  suit  brought 
is  also  a  defence,  and  may  be  set  up  in  the  answer 
under  the  Code.(l) 

I  have  already  intimated  that  the  intention  of  the 
Code  seems  to  be  to  follow  the  equity  rule  as  to  set-* 
ting  forth  defences,  namely,  that  the  defendant  is 
bound  to  apprise  the  complainant  of  the  nature  of 
the  case  he  intends  to  avail  himself  of  by  way  of 
defence.  The  rule  in  equity  was,  that  the  complain- 
ant had  a  right  to  be  informed  by  the  answer,  not 
only  of  the  facts  to  be  proved,  but  of  the  use  intended 
to  be  made  of  them,  and  of  the  nature  of  the  con- 
clusions intended  to  be  drawn.(2)  But  this  did  not 
extend  so  far  as  to  allow  the  defendant  to  state  ar- 
guments by  way  of  answer,  or  mere  conclusions  of 
law,  but  he  must  confine  himself  to  facts.(3)  And 
the  defendant  could  not  avail  himself  of  any  mat- 
ter of  defence  not  stated  in  his  answer,  even  though 
it  should  appear  in  his  evidence.(4) 

These  rules  seem  to  be  fully  applicable  to  the 
new  system.  Evidence  can  be  introduced  only 
secundum  allegata^  as  well  in  respect  to  the  defence, 
as  to  the  cause  of  action.  The  cases  adjudicated 
since  the  Code  fully  sustain  the  proposition,  espe- 
cially those  in  regard  to  the  necessity  of  pleading 
a  partial  defence.  Other  decisions  hold  the  same 
language. 


(1)  Willis  vs.  Chipp,  9  How*  Pr.  R.,  668. 

(2)  1  Barb.  Ch.  Pr.,  187. 

(8)  Story's  Eq.  PI.,  sec.  852  ;  Cooper's  £q.  PI.,  818. 
(4)  1  Barb.  Ob.  Pr.,  187. 
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Thus,  in  Diefendorff  vs.  6age,(l)  it  was  held  that 
a  defendant  could  not  give  evidence  of  a  matter  of 
defence  not  set  up  in  his  answer.  Under  an  allega- 
tion that  the  property  was  "  very  poor  and  of  very 
little  value/'  the  defendant,  in  an  action  to  recover 
a  stipulated  price,  was  not  suffered  to  prove  that  it 
was  worth  nothing  at  all ;  it  being  lield,  in  order  to 
admit  the  defence  of  a  fraudulent  representation  of 
the  article,  or  a  breach  of  warranty,  under  the  Code, 
in  an  action  for  the  price,  such  defence  must  be  set 
up  with  proper  averments  in  the  answer. 

But  this  does  not  extend  to  an  action  of  trespass, 
or  for  damages  for  injury  to  property,  as  in  the  case 
of  Dunlap  vs.  Snyder,  (2)  in  which  it  was  ruled  that 
i9  an  action  for  damages  for  killing  a  dog,  proof  of 
the  worthlessness  of  the  animal  is  proper  in  mitiga- 
tion of  damages,  although  that  defence  is  not  set  up 
in  the  answer.  Nor  is  it  enough  for  a  defendant  to 
spread  out  certain  portions  of  what  may  be  the 
evidence  in  the  cause  and  rely  upon  that  as  an 
answer.(3)  In  an  action  to  recover  land,  if  the  de- 
fendant wishes  to  put  the  title  in  issue,  he  must  deny 
the  allegation  that  the  plaintiffs  have  the  lawful  title, 
or  are  seized,  &c.,  in  express  words ;  or,  he  may  set 
out  the  existence  of  facts  which,  if  true,  would  show 
that  the  plaintiffs  had  no  title ;  btrt  by  omitting  to 
put  the  title  in  issue  by  a  general  or  specific  denial, 


(1)  7  Barb.  S.  C.  R.  18. 

(2)  17  Barb.  S.  0.  B.  661.    See  Sehermerhorn  vs.  Van  Allen,  18  Barb. 
S.  0.  R.  29. 

(8)  Pattiflon  ts.  Taylor,  8  Barb.  S.  G.  B.  250. 
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he  takes  up<^  himself  the  burden  of  stating  facts  in 
his  answer  sufficient  to  show  that  the  plaintiff  has 
no  title.(l) 

An  affirmative  independent  fact,  in  no  wise  c(m- 
nected  with  the  defence  set  up^  cannot  be  given  in 
evidence  unless  pleaded.  Thus,  in  an  action  on  a 
covenant  agai^^st  the  assignee  of  a  lessee  for  rent^ 
the  defendant  under  a  denial  of  the  execution  of 
the  lease  and  of  the  assignment  to  him,  can  set  up 
no  other  defence,  and  will  not  on  the  trial  be  per* 
mitted  to  prove  that  before  the  rent  became  due  he 
assigned  all  his  interest  to  a  third  person  who  entered 
into  possession  and  was  in  possession  when  the  rent 
becalne  due.(2) 

Similar  principles  are  recognized  and  applied  in 
other  cases  under  the  Code.(3)  In  regard  to  the  com* 
plaint  the  same  rule  prevails.  The  judgment  must 
be  secundum  allegata^  as  well '  as  seamdum  probata^ 
Facts  proved,  but  not  pleaded,  are  not  available  to 
the  party.  And  a  fact  not  alleged,  though  proved^ 
cannot  form  tibe  basis  of  a  decree.(4)  A  ^milar  rule 
prevailed  in  equit7,(5)  and  also  in  the  admiralty  or 
civil  law  practice.(6)  But  in  regard  to  the  answer, 
it  seemB,  the  objection  is  only  to  be  raised  on  the 


(1)  Corwin  ts.  Corwin,  9  Bar!).  S.  C.R.  219. 

(2)  Ketfletas  ts.  Mayhem,  1  0.  R.,  H.  S.  86&,  N.  Y.  OenertJ  Tcnft. 

(8)  Gatlin  vs.  Ganter,  1  Daer,  253 ;  McMarray  ts.  Thomas,  6  How.  Pr. 
R.  14;  Gatlin  vs.  Hansen,  1  Duer,  809;  Ooan  ys.  Osgood,  15  Barb.  588. 

(4)  2  Selden  179;  Bailey  vs.  Ryder,  Court  of  Appeals,  I>ec^l862; 
iol  vs.  Renaeekier  and  Saratoga  Railroad  Co.,  9  Barb,  158. 

(5)  2  Bibb's  Rep.  14;  5  Miinf.  Rep.  814. 

(6)  Cranch  R.  889.; 
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trial  on  the  question  of  receiving  or  excluding  the 
evidence. 

Much  that  was  said  in  regard  to  the  facts  neces-* 
sary  to  be  stated  in  the  plaintiflTs  complaint  maj  be 
applied  to  the  statement  of  new  matter  in  the  de- 
fendant's answer.  In  respect  to  the  set-off  of  the 
defendant,  and  every  other  species  of  counter  claim, 
constituting  a  ground  for  affirmative  relief,  these 
rules,  of  course,  apply ;  this  part  of  the  subject, 
however,  will  be  considered  in  the  following  section. 
So  also  to  any  other  matter  of  defence  constituting 
a  discharge  or  a  bar  to  the  plaintiff's  cause  of  action] 
all  the  facts  must  be  pleaded,  which  the  defendant 
will  be  bound  to  establish  by  evidence,  to  constitute 
the  bar;  but  the  facts  themselves,  and  not  the  evi* 
dence,  must  be  pleaded  In  causes  of  action  that 
heretofore  have  been  denominated  legal,  it  will  gene* 
rally  be  sufficient  to  state  these  feicts  substantially 
as  in  a  special  plea,  without  regard  to  form.  Thus, 
if  the  defendant  relies  upon  the  statute  of  limita- 
tions, which  he  is  obliged  to  set  up  in  his  answer,  it 
is  not  enough  for  him  to  say  that  he  pleads  the  stat- 
ute of  limitations,  but  he  should  state  the  &cts 
constituting  the  defence  in  the  usual  way,  that  the 
**  cause  of  action  mentioned  in  the  plaintiff's  com* 
plaint  did  not  accrue  to  the  plaintiff  at  any  time 

within  six  years  next  before  the  commencement  of 
the  action." 

It  is  not  sufficient  in  such  an  answer,  even  under 
the  Code,  to  aver  that  the  note  or  bill  was  not  made 
within  six  years  next  before  the  commencement  of 
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the  Buit.  The  time  of  delivery,  and  not  of  the  mak- 
ing of  the  note,  should  he  alleged,  otherwise  the 
issue  raised  is  wholly  immaterial,  and  the  plaintiff 
will  be  entitled  to  judgment  upon  the  merits.(l) 

So,  too,  if  he  desire  to  avail  himself  of  the  defence 
of  tender,  he  must  state  such  facts  as  he  will  be 
bound  to  prove  on  the  trial  to  constitute  the  defence. 
As  for  example,  that  after  the  money  mentioned  in 
the  complaint  became  due,  and  before  the  commence- 
ment of  the  action,  he  offered  and  tendered  to  pay 
the  plaintiff  the  said  sum  of  money,  which  the 
plaintiff  refused. 

He  must  also  state  thespecific  sum  of  money  ten- 
dered ;  and  it  is  not  enough  to  state  in  general  terms 
that  he  tendered  a  sum  equal  or  greater  in  amount 
than  the  plaintiff  claimed;  and  if  tender  is  made 
after  suit,  he  must  also  allege  that  the  costs  were 
tendered  and  paid  into  court,  otherwise  the  issue 
thus  raised  is  wholly  immaterial.(2)  And  so,  also, 
in  case  of  tender  of  amends  for  a  casual  or  involun- 
tary trespass. 

The  same  rule  has  been  held  to  apply  in  pleading 
an  award.  Under  an  answer  merely  denying  the 
allegations  in  the  complaint,  the  defendant  cannot 
show  an  award  of  arbitrators  on  the  same  subject 
matter  in  his  defence.  And  even  if  the  plaintiff 
should  show  it  in  establishing  his  case,  it  would  not 


(1)  Mallory  tb.  Lampbear,  8  How.  Pr.  R.,  491. 

(2)  People  Ts.  Banker,  8  How.  Pr.  R.,  268i  lee  also  Holmes  ys.  Holmes, 
12  Barb.,  187,  affirmed  by  Court  of  Appeals. 
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be  available  to  the  defendant.(l)  But  a  mere  gene- 
ral allegation  of  an  award  having  been  made  is  in- 
sufficient ;  the  substance  at  least,  if  not  the  terms, 
must  be  set  forth,  so  that  the  court  may  see  from 
the  facts  which  are  affirmatively  alleged  that  the 
award  is  valid  and  binding,  and  constitutes  a  bar  to 
the  action.  So  held  by  the  New  York  Superior  Court 
in  the  recent  case  of  Gihon  v.  Levy .(2) 

And  generally  the  same  rules  will  apply  to  every 
other  defence  to  an  action,  whether  on  contract  or 
for  a  wrong.  The  facts  necessary  and  essential  to  be 
proved,  to  constitute  the  defence,  should  be  stated, 
in  order  to  their  admission  under  the  pleadings.  I 
do  not  say  that  an  omission  to  state  all  these  facts 
will,  in  every  case,  be  fatal  on  the  trial,  or  necessa- 
rily shut  out  the  evidence.  Doubtless  the  court  has 
a  large  discretion  under  the  Code;  and,  indeed,  is 
required  by  section  176(3)  to  disregard  any  defect 
in  the  pleadings  which  shall  not  affect  the  substantial 
rights  of  the  adverse  party. (4)  In  such  case,  a  party 
undertaking  to  plead  a  tender,  accord  and  satisfac- 
tion, release,  or  any  other  new  matter  of  defence, 
whether  legal  or  equitable,  ought  not  to  be  preju- 
diced by  any  defect  or  omission,  even  of  a  material 
allegation,  if  it  has  not  actually  misled  or  operated 
to  the  prejudice  of  the  adverse  party.  Ab  for  ex- 
ample,  if  it  has  failed  to  apprise  him  of  some  fact 
which  he  had  a  right  to  know,   or  some   matter 


(1)  Brazil  vs.  Isham^  1  Smith's  Com.  PI.  R.,  487. 

(2)  2  Daer,  176.  (8)  Am.  Code;  also  sees.  169, 170. 
(4)  And  see  Airtheri  post,  chap.  IX.,  Amendments. 
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upon  whioh  the  defendant  reliea  to  sustain  his  gene- 
ral allegation,  and  which,  by  a  failure  to  set  it  out, 
the  plaintiff  may  not  be  prepared  with  proof  to  con* 
trovert.    Thus,  in  the  case  of  McMurry  vs.  Thomas, 

(1)  the  mere  allegation  of  fraud,  without  averring 
the  facts  to  establish  it,  failed  to  apprise  the  plain- 
tiff of  the  particular  matters  upon  which  the  de- 
fendant relied,  and  which  the  plaintiff  had  a  right 
to  know.     So,  too,  in  the  case  of  Gould  vs.  Homer, 

(2)  Fay  vs.  Grimsteed,(3)  and  Gatlin  vs.  Gunter,(4) 
setting  up  the  defence  of  usury. 

The  same  rule  has  frequently  been  held  in  equity. 
It  is  best  illustrated,  perhaps,  in  the  ease  of  a  plea 
for  want  of  proper  parties.  Such  a  plea  must  show 
who  are  the  proper  parties,  not  indeed  by  name,  &r 
that  might  be  impossible,  but  in  such  a  manner  as 
to  point  out  to  the  plaintiff  the  objecti(m  to  his  bill 
and  enable  him  to  amend  by  adding  the  proper  par- 
ties.(5)  And,  indeed,  there  were  cases  in  which  it 
was  required  to  state  the  names,  if  the  more  gene- 
ral description  was  not  sufficient  to  enable  the  plain-^ 
tiff  to  ascertain,  with  reasonable  certainty,  the 
names  of  the  absent  parties.(6) 

An  objection,  that  the  plaintiff  is  not  the  real 
party  in  interest,  must  be  taken  in  the  ajiswer.(7) 


(1)  5  How.  Pr.  R.,  14. 

(2)  1  0.  R.  N.  S.,  866.  (8)  10  Bwb.  S.  C  R.,  821. 
(4)  1  Doer,  268. 

(6)  Mitf.  Eq.  PI.,  180, 181 5  1  Danl.  Oh.  Pr.,  884-888. 

(6)  Story  £q.  PI.,  sec.  288;  RobinsoB  vs.  Smith,  8  Paige,  822. 

(7)  Jackson  vs.  Whadoa,  1  Smith's  Com.  Pl.  R.,  141. 
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But  such  answer  must  contain  something  more  than 
the  mere  averment  that  the  plaintiff  is  not  ^^  the 
real  party  in  interest;"  it  must  state  facts  going  to 
show  that  some  person  other  than  the  plaintiff  is 
the  real  party.(l)  And  the  same  rule  has  been 
held  in  regard  to  an  allegation  in  the  answer  that 
the  plaintiff  is  not  the  lawful  holder  and  owner  of 
a  promissory  note,  without  alleging  any  £Eict  or  facts 
going  to  show  that  a  third  person  was  the  owner 
and  real  party  in  interest.(2)  But  the  rule,  as  was 
noticed  on  a  previous  page,(3)  applies  only  to  cases 
where,  independent  of  the  allegation  of  ownership, 
the  complaint  contains  facts  which  establish  prima 
facie  the  plaintiff's  ownership.  If,  without  con- 
troverting these  facts,  the  defendant  sets  up  the 
defence  that  the  plaintiff  is  not  the  real  party  in 
interest,  he  must  state  facts  to  show  that  some 
other  person  is.  But  where  an  acti(»i  respecting 
property,  personal  or  real,  is  sought  to  be  sustained 
on  a  mere  general  allegation  of  possession  and  pro- 
perty or  owner0hip,(4)  this  may  be  put  in  issue  by  a 
denial,  without  setting  up  in  the  answer  facts  going 
to  show  that  some  other  person  is  in  the  possession 
€Mr  ownership ;  for  the  plaintiff  must  prove  his  alle- 
gati<ms,  and  the  defendant,  under  a  denial,  may 
controvert  them.(5) 


(1)  RniiseU  ys.  Clapp,  4  How.  Prac  E.  S47. 

(2)  Fleary  ts.  Roget,  6  Sand.,  046. 
(8)  Jnte,  pages  420,  421. 

(4)  Heine  va.  Anderaon,  2  Duer,  818. 
(6)  See  ante,  page  409. 
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Thus,  an  answer  that  the  plaintiffs  are  not  joint 
owners  of  personal  property  in  an  action  for  the 
taking  thereofy(l)  and  an  answer  that  one  of  the 
defendants  "  never  was  a  copartner,"  (2)  have  been 
held  sufficient. 

The  rule  we  are  considering  prohibits  the  aver- 
ment of  a  mere  conclusion  of  law  as  "  new  matter" 
in  the  answer,  without  stating  specifically  the  facts 
on  which  it  is  based.  Thus,  in  Seely  vs.  Engle,(3) 
an  answer  setting  up  that  the  note  sued  on  was  ^'  by 
mistake  given  for  a  greater  sum  than  was  due,"  &c., 
was  adjudged  bad  for  this  reason.  And  so  in  Clark 
vs.  Hughes,(4)  a  defence'  turning  on  the  point  of 
adverse  possession  was  attempted  to  be  set  up  in  the 
answer,  in  general  terms,  as  an  adverse  possession  to 
part  of  a  farm,  without  stating  what  persons  were  in 
possession,  or  that  the  tenants  had  any  title,  or  set- 
ting forth  any  facts  showing  their  possession  to  be 
adverse ;  and  such  answer  was  held  insufficient.  So, 
too,  in  Brown  vs.  Colie,(5)  in  the  New  York  Com- 
mon Fleas,  it  is  held  that  an  answer  cannot  deny 
simple  indebtedness,  or  that  a  balance  is  due  the 
plaintiff,  but  must  state  the  specific  facts  upon  which 
such  denial  rests.  It  is  said,  however,  in  that  case, 
that  where  the  plaintiff  loosely  alleges  a  general 
indebtedness  and  balance,  which  the  defendant  as 


(1)  Walrod  vs.  Bennet,  6  Barb.,  144. ; 

(2)  Corning  vs.  Halght,  1  Code  E.,  72. 
(8)  17  Barb.,  680. 

(4)  18  Barb.,  147. 

(5)  1  Smith's  Com.  PI.  R.,  2d5. 
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loosely  and  generally  denies,  and  the  parties  go  to 
trial  upon  such  imperfect  pleadings,  both  parties 
might  be  permitted  to  go  upon  the  broadest  ground 
of  claim  and  defence;  although,  if  the  defendant 
qualifies  his  denial  of  any  balance  due,  by  alleging 
the  specific  ground  on  which  it  rests,  he  will  be 
limited  to  that  ground  in  his  proofs  upon  the  trial, 
and  will  be  prohibited  from  showing  any  defence  of 
a  difierent  nature. 

The  foregoing  observations  relative  to  the  general 
rules  which  govern  the  statement  of  new  matter  by 
the  defendant  in  his  answer,  it  may  be  observed,  are 
equally  applicable  to  all  classes  of  actions,  those  of 
an  equitable  as  well  as  those  of  a  legal  nature .  The 
strict  analogy  between  the  two  modes  of  defensive 
pleading — regarded  as  pleading  merely,  and  not  as 
a  means  of  discovery — even  under  the  old  systems, 
has  been  already  pointed  out  in  this  chapter,(l)  and 
it  is  unnecessary  to  add  anything  further  on  that 
subject.  I  can  see  nothing  in  the  Code  which  coun- 
tenances anything  like  a  distinction,  in  the  mode  of 
stating  a  defence  any  more  than  in  the  mode  of 
stating  a  cause  of  action,  between  the  two  classes  of 
coBBB.  It  remains  now  to  notice  briefly  some  pro^ 
visions  of  th6  Code  applicable  to  defensive  plead*' 
ing  in  particular  cases ;  these  may  be  classed  undei" 
the  head  of  slander  and  Hbelf  judgments ^  private 
statutes  and  conditions  precedent^  and  title  in  ac^ 
tions    to    recover   property    distrained  for    damage. 


(1)  Ante,  pftges  892-^99. 
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And  first : 

In  an  action  for  libel  or  slander — The  Code  pro- 
vides that  the  defendant  in  his  answer  may  ^'allege 
both  the  truth  of  the  matter  charged  as  defamatory, 
and  any  mitigating  circumstances  to  reduce  the 
amount  of  damages;  and  whether  he  prove  the 
justification  or  not,  he  may  give  in  evidence  the 

mitigating  circumstance."(l) 

This  section  makes  an  essential  change  in  the  rules 
of  pleading  and  evidence  in  actions  of  slander  and 
libel,  namely,  that  where  the  defendant  alleges  the 
truth  of  the  defamatory  charges,  or  justifies  the 
speaking  or  publication,-  he  may  also  allege  and 
prove  circumstances  in  mitigation  of  damages ;  this 
he  could  not  do  under  the  old  system.  A  variety 
of  questions  have  been  raised  in  regard  to  the  true 
construction  and  meaning  of  this  statute,  and  the 
decisions  in  many  respects  have  not  been  uniform. 

I  shall  have  occasion  to  notice  the  more  impor- 
tant of  these  cases  in  the  brief  review  of  the  sub- 
ject proposed. 

The  first  question  presented  is,  whether,  under  the 
Code,  a  defendant  may  deny  the  speaking  of  the 
words  and  at  the  same  time  justify.  This,  I  appre- 
hend, is  not  a  very  difficult  question  to  answer.  The 
Code  allows  the  defendant  to  set  up  as  many  defen- 
ces as  he  may  have ;  and  it  cannot  be  doubted  that 
justification  is  a  complete  and  full  defence.  And 
whatever  may  be  the  rule  in  regard   to  defences 


(1)  Am.  Code,  tec.  166. 
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absolutely  inconsistent  with  each  other  (which  will 
be  hereafter  noticed),  it  seems  well  settled  that  the 
defences  of  a  naked  denial  of  the  speaking  of  the 
words,  and  an  averment  of  the  truth  of  the  words 
spoken,  are  not  included  in  such  rule.  It  was  said, 
indeed,  in  Anibil  vs.  Hunter,(l)  that  an  answer  justi- 
fying the  words  must  confess  the  speaking  of  them. 
But  this  seems  to  refer  rather  to  the  form  of  the 
separate  plea  of  justification  than  to  its  being  joined 
with  a  distinct  answer  of  denial.  The  rule  that 
every  defence  must  be  either  a  denial  or  a  confession 
and  avoidance^  is  no  doubt  applicable  in  all  cases ; 
and  the  separate  answer  of  justification,  standing  by 
itself,  must,  upon  its  face,  contain  an  admission  of 
the  speaking,  otherwise  the  facts  of  the  justification 
cannot  be  considered  as  being  distinctly  and  posi^ 
tively  alleged ;  and  this,  as  I  understand  it,  is  the 
reason  why  a  hypothetical  defence  of  justification 
in  an  action  for  slander,  &c.,  is  held  bad,  as  in  the 
cases  of  Sayles  vs.  Woodin,(2)  Lewis  vs.  Kendall,(S) 
and  others.  But  this  does  not  prevent  the  defend- 
ant, in  separate  answers,  from  denying  and  justifying 
the  speaking  of  the  words.  He  may,  as  was  said  in 
Buddington  vs.  Davis,(4)  deny  all,  or  any,  of  the 
allegations  of  the  complaint;  he  may  then,  by  a 
separate  statement,  in  the  same  answer,  allege  the 
truth  of  the  statements  contained  in  the  libelous 
publication ;  and  then  again,  if  such  an  allegation 


(1)  6  How.  Pr.  R,,  266.  (2)  6  How.  Pr.  R.,  84. 

(8)  6  How.  Pr.  R.,  69.  (4)  6  How.  Pr.  R.,  401. 
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will  constitute  a  defeDce,  he  may  state,  as  a  third 
defence,  that  the  puhlication  was  privileged ;  though 
he  cannot,  in  the  same  stcdement  of  defence,  deny  the 
allegations  of  the  complaint,  and  set  up  new  matter  to 
avoid  their  effect.  And  this  is  sustained  by  the  re- 
cent oases  of  Butler  vs,  Wentworth,(l)  Stiles  vs.  Com* 
8tock,(2)  Hallenbeck  vs.  Clow,(3)  and  several  others. 

But  in  pleading  a  justification  now,  as  under  the 
old  system,  the  facts  going  to  establish  it  must  be 
stated.  It  is  not  sufficient  to  allege  barely  that  the 
fact9  are  true,  but  the  defendant  must  state  such 
&cts  as  will  show  the  plaintiff  guilty  of  the  offence^ 
imputed  to  him.(4)  Nor  can  a  justification  be 
partial,  but  it  must  go  to  the  whole  extent  of  the 
charge.(5)  And  in  an  action  of  slander  on  a  charge 
that  plaintiff  '^  is  a  thief  and  has  stolen  my  gold 
pencil,^'  the  defendant  in  justification  may  allege  a 
variety  of  thefts  of  different  articles  by  the  plain- 
tiff, to  show  the  truth  of  the  general  charge  that 
plaintiff  is  a  thief.(6) 

The  next  question  which  arises  in  pleading  an 
answer  in  slander  or  libel  is,  whether  circumstances 
in  mitigation  of  damages  are  properly  pleaded  with 
a  mere  denial  of  the  words,  and  without  any  justifi- 
cation.   Allegations  in  mitigation  of  damages  may 


(1)  9  How.  Pr.  R.,  282.  (2)  9  How.  Pr.  R.,  48. 

(8)  9  How.  Pr.  B.,  289. 

(4)  Anon,  8  How.  Pr.  R.,  406;  Anibal.  vs  Hunter,  6  ibid.,  224;  Sayles 
y«.  Woodin,  6  ibid.,  84;  Fry,  ts.  Bennett,  5  Sand.,  54;  1  C.  B.,  N.  S.,^2B8. 

(5)  Loveland  tb.  Hosmer,  8  How.  Pr.  B.,  215;  Boahys.  Prosser,  18  Barb. 
S.C.  B.,221. 

(6)  Jaycocka  vs.  Ayres,  7  How.  Pr.  B.,  215. 
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be  joined  with  a  justification  by  the  Code,  and  here 
consists  the  alteration  made  in  the  old  rule  of  plead* 
ing.  Except  in  this  respect,  it  has  been  thought  no 
alteration  has  been  made  in  the  common  law  rules 
of  pleading  in  libel  and  slander  cases.  According 
to  these  rules,  evidence  of  mitigating  circumstances 
might  be  given  under  the  general  traverse,  and  this 
has  been  considered  to  be  the  rule  still.  But  the 
question  goes  further,  namely,  may  such  allegations 
be  properly  made  in  the  answer  ? 

In  Graham  vs.  Stone,(l)  one  of  the  earliest  cases 
on  this  subject  Justice  Johnson,  on  a  full  and 
careful  consideration,  held  the  rule  to  be  that  the 
defendant  had  no  right  to  allege  in  his  answer 
any  mitigating  circumstances  where  he  did  not  also 
justify,  or  allege  the  truth  of  the  matters  charged 
as  defamatory.  Such  allegation  was  unnecessary 
as  the  evidence  might  be  given  the  same  as  former- 
ly under  the  general  denial,  and  he  thought  there- 
fore that  the  pleadings  ought  not  to  be  incumbered 
with  such  unnecessary  details. 

This  doctrine  was  fully  approved  by  Justice 
Harris,  in  Brown  vs.  Orvis,(2)  and  also  in  the  more 
recent  case  of  Herr  vs.  Bamberg.(3)  It  was  also 
applied  in  the  New  York  Supreme  Court,  in  the 
cases  of  Meyer  vs.  Shultz(4)  and  Matthews  vs. 
Beach  ;(5)  and  such  also  was  considered  to  be  the 


(1)  6  How.  Pr.  R.,  15. 

(2)  6  How.  Pr.  R.  876;  see  Anon,  8  How.  Pr.  R.,  484. 
(8)  10  How.  Pr.  R.,  128. 

(4)  4  Sand.,  664. 

(5)  6  Sand.,  266;  reversed  by  Court  of  Appeals,  4  Selden,  173. 
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rule  in  the  case  of  Fry  vs.  Bennet,(l)  and  Newman 
vs.  Otto,(2)  in  the  same  court. 

The  contrary  position,  however,  is  not  without  the 
support  of  very  respectable  authority,  and  is,  I  think, 
on  the  whole,  more  in  harmony  with  the  general 
provisions  of  the  Code,  and  the  principles  governing 
the  answer  which  have  been  already  laid  down. 
Thus,  in  FoUet  vs.  Jewett,(3)  Justice  Selden  dis- 
sents from  the  case  of  Graham  vs.  Stone,  and  holds 
that  matter  in  mitigation  may  be  pleaded  either 
with  or  without  a  justification ;  if  pleaded,  however, 
with  a  justification,  it  should  be  pleaded,  separate 
from,  and  not  as  a  part  of  it.  In  Stiles  vs.  Com- 
stock,(4)  Justice  Shanklakd  intimates  a  similar 
opinion,  and  goes  so  far  as  to  question  whether  evi- 
dence in  mitigation  can  be  given  unless  pleaded. 
And  in  the  still  later  case  of  Heaton  vs.  Wright,(5) 
Justice  James  fully  indorses  the  decision  in  Follett 
vs.  Jewett,  that  the  defendant  may  allege  both  the 
truth  of  the  matters  charged  and  mitigating  circum- 
stances, or  either;  and,  indeed,  considers  that  the 
section  of  the  Code  under  consideration  has  changed, 
not  only  the  rule  of  pleading,  but  the  rule  of  evi- 
dence in  such  actions.  And,  notwithstanding  what 
was  said  by  Justice  Harris,  Brown  vs.  Orvis,(6) 


(1)  5  Sand.,  54. 

<2)  4  Sand.,  66S— and  also  in  Ayres  ts.  Oovill,  18  Barb.  S.  C.  R.,  260, 
at  General  Term  in  4th  District. 
(8)  11  Leg.  Obs.,  198. 

(4)  9  How.  Pr.  R.,  48. 

(5)  10  How.  Pr.  R.,  79. 

(6)  6  How.  Pr.  R.,  876. 
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and  Herr  vs.  Bamberg,(l)  cited  supra^  I  consider  the 
doctrine  laid  down  by  him,  in  the  more  recent  case 
of  Hallenbeck  vs.  Clow,(2)  as  fully  sustaining  the 
position  that  matter  in  mitigation  may  be  pleaded, 
without  justification,  under  a  general  denial.  In  the 
latter  case,  the  defendant  denied  each  and  every  al- 
legation of  the  complaint,  and  then  alleged  that  the 
words  were  spoken  under  such  circumstances  and 
with  such  explanations  (describing  them)  as  to  show 
that  they  were  not  slanderous ;  and  this  he  was  al- 
lowed to  do,  without  any  justification  of  the  truth 
of  the  words,  although  it  was  conceded  that  he 
might  have  been  allowed  to  give  the  evidence  under 
the  general  denial. 

The  conclusion  reached  in  that  case  seems  per- 
fectly logical,  and  a  careful  examination  of  the  sub- 
ject will,  I  think,  show  that  it  is  entirely  consistent 
with  the  true  theory  of  the  answer  under  the  Code. 
Thus,  a  partial  defence,  as  has  been  elsewhere  no- 
ticed, may  be  pleaded.  And  though  there  may  be  a 
distinction,  as  was  insisted  by  Newman  vs.  Otto,(3) 
between  a  partial  defence  in  an  action  of  tort,  and 
one  in  an  action  on  contract,  so  far  as  it  formed  the 
subject  of  a  special  plea  at  common  law,  yet  there 
could  be,  and  was,  very  little  if  any  diflference  be- 
tween them  as  a  ndice  to  the  opposite  party  under 
the  general  issue.  Mitigating  circumstances  might 
be  so  set  up  in  a  notice  with  the  general  issue 


(1)  10  How.  Pr.  R.,  128.  (2)  9  How.  Pr.  R.,  289. 

(8)  4  Sft&d.,  668. 
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under  the  old  practice,  and  why  not  now  in  the 
answer  under  the  new  ?  I  can  certainly  see  no 
objection  to  it,  nor  in  applying  the  equity  principle 
of  pleading,  even  to  an  answer  in  libel  or  slander 
cases  under  the  Gode.(l)  Besides,  it  should  be  re- 
membered the  case  of  Graham  vs.  Stone,  and 
other  cases  holding  that  mitigating  circumstances 
may  not  be  pleaded,  were  decided  before  the  am* 
endment  of  1852,  when  a  direct  issue  might  and 
must  be  taken  upon  the  answer  by  a  reply,  and  the 
answer,  therefore,  stood  in  some  sense  as  a  special 
plea.  This  cannot  now  be  done ;  the  answer  is 
deemed   "controverted,"  not    for  the    purpose  of 


(1)  The  case  of  Bush  vs.  Prosser,  in  the  Court  of  Appeals  (1  Eernan, 
847),  reported  since  the  foregoing  was  written,  decides  this  question  in  ac- 
cordance with  the  views  ejt pressed  in  the  text,  overrttling  the  decision  in 
the  same  case  at  general  term,  and  dissaproving,  upon  this  point,  the  cases 
of  Graham  vs.  Stone,  Brown  ts.  Orvis,  and  similar  cases  ahove  cited.  In 
the  carefully  considered  opioioos  in  this  case,  It  does  not  seotn  to  be  ex- 
pressely  adjudicated  whether  matter  merely  in  mitigation  must  be  pleaded, 
or  whether  such  matter  might  be  given  in  evidence  under  a  general  denial. 
It  is  intimated,  In  the  opinion  of  one  of  the  Judges,  that  the  decision  of  this 
question  was  immaterial  to  tlie  case  under  consideration,  but  be  considered, 
nevertheless,  that  ''the  facts  (mitigating  circumstances)  may  and  thouldhe 
pleaded."    Per  W.  F.  Allev,'J.,  page  868. 

The  question  may  still  arise  whether,  if  there  be  no  general  or  special 
denial  or  justification,  an  answer  setting  up  mitigating  circumstances  alone, 
forms  an  isme  capable  of  trial.  If  we  are  correct  in  the  assumption  that 
snch  matter,  as  a  general  rule,  is  admissible  on  the  qnestion  of  damages, 
on  the  trial  or  assessment  of  damages,  without  being  pleaded,  then  such 
matter  ought  not  to  be  suffered  to  stand  alone  as  a  defenetf  and  this  was 
the  principle  upon  which  the  case  of  Lane  vs.  Gilbert  (9  How.,  150)  rested. 
But  if  the  rule  intimated  in  Stiles  vs.  Gomstock,  supra,  is  correct,  that  evi- 
dence in  mitigation  is  inadmissible  unless  pleaded,  then  such  matter  forms 
a  partial  ds/enee,  which  it  is  perfectly  proper  to  plead  alone,  without  even 
a  denial,  in  the  same  manner  as  a  set-off  in  an  action  on  oontimct. 
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raising  an  issue  simply,  but  to  put  the  plaintiff  to 
his  proof,  as  he  was  before  in  respect  to  matters  set 
up  in  the  notice  with  the  general  issue,  and  to  which 
neither  reply  nor  demurrer  was  allowed.  I  con- 
sider, therefore,  the  true  doctrine  to  be,  that  there 
is  nothing  in  the  case  to  prohibit  such  pleading  if 
the  defendant  choose,  though  it  is  perhaps  better  to 
avoid  it  if  the  matter  is  such  as  may  clearly  and 
without  doubt  come  in  under  a  denial. 

But  the  matter  set  p  in  mitigation  must  not  be 
scandalous,  nor  irrelevant,  nor  such  as  clearly  cannot 
be  given  in  evidence  for  any  purpose ;  otherwise  it 
will  be  struck  out  on  motion.  In  Graham  vs.  Stone, 
suprUy  the  court  noticed  an  error  into  which  the 
defendant's  attorney  and  many  others  had  fallen,  in 
regard  to  the  character  of  the  mitigating  circum- 
stances which  the  defendant  might  allege.  It  was 
not  anything  and  everything  he  might  deem  proper 
to  excuse  or  palliate  the  offence  charged;  but 
only  such  circumstances  as  the  well  established 
rules  of  law  allow  as  evidence  in  mitigation^  and 
nothing  more.  And  the  same  doctrine  was  held  in 
Brown  vs.  Orvis;(l)  the  defendant  may  allege 
with  a  justification  any  mitigating  circumstances, 
which  he  will  be  allowed  to  prove,  and  all  else  will 
be  struck  out  as  irrelevant. 

It  is  held  in  an  anonymous  case  at  special  term(2) 
that  under  a  general  denial  in  an  action  of  slan- 
der the   defendant  cannot  give   evidence  of  the 

(1)  6  How.  Pr.  R.  876.  (2)  0  How.  Pr.  R.  160,  per  Cadt,  J. 
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plaintiff's  bad  character.  It  does  not  appear  from 
the  brief  note  of  the  case,  as  reported,  upon  what 
ground  the  decision  was  put.  The  contrary  waa 
held  in  another  anonymous  case(l)  by  Justice 
Barculo,  and  is  in  accordance  with  the  common 
law  ruleX2)  and  is  no  doubt  correct  practice  under 
the  Code. 

The  rule  at  common  law  was,  that  facts  and  cir- 
cumstances which  tended  to  disprove  malice,  by 
showing  that  the  defendant,  though  mistaken,  be- 
lieved the  charge  to  be  true  when  it  was  made, 
might  be  given  in  evidence  in  mitigation  of  dama- 
ges; but  if  the  facts  and  circumstances  offered 
te::ded  to  establish  the  truth  of  the  charge  or 
formed  a  link  in  a  chain  of  evidence  going  to  make 
out  a  justification,  they  were  not  admissible  in  miti- 
gation of  damages;  that  is,  if  the  evidence  tended 
to  make  out  a  justification  and  fell  short  of  the 
charge,  it  was  not  admissible  either  in  justification 
of  the  charge  or  in  mitigation  of  damages.  The 
case  of  Bush  vs.  Pros8er,(3)  at  general  term,  held 
this  rule  of  the  common  law  to  be  unchanged  by 
the  Code.  But  that  case  was  reversed  by  the  Court 
of  Appeals,  (4)  and  it  is  now  decided  that  a  defend- 
ant»  if  his  defence  falls  short  of  a  justification,  may 
prove  the  same  facts  in  mitigation  of  damage&(5) 


(1)  8  How.  Tt.  R.  484.     (2)  1  Phil.  Er.  146;  2* Cow.  R.  282i  7  M.  6ff8. 

(8)>  IS  Barb.  S.  C.  R.  228.  (4)  1  Kernaft,  847. 

(5)  The  recent  cases  of  Whrede  vs.  Bennett  (reported  in  the  N.  Y.  Times), 
la  the  M .  T.  Supef  ior  Court,  is  in  accordance  with  this  decision,  Hoftmah, 
J.,  says:  **  I  apprehend^  then,  that  the  Code  (sec.  166)  has  broken  in  upon 
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This  brings  us  to  another  question,  namely, 
whether,  if  a  defendant  denies  the  charge  and  also 
jusHAi^^  he  may  introduce  in  mitigation  of  damages 
eridence  of  facts  not  set  up  in  the  answer. 

The  Code  provides  that  the  defendant  "  may  al- 
lege both  the  truth  of  the  matter  charged  as  defama- 
tory," and  may  give  evidence  of  the  mitigating  cir- 
cumstances whether  he  prove  his  justification  or 
not.  This  he  could  not  do  before.  But  if  he  neg- 
lect, with  his  justification,  to  allege  the  circum- 
stances on  which  he  relies  in  mitigation,  may  he 
still  prove  them,  notwithstanding  he  has  set  up  in 
his  answer  the  truth  of  the  words  spoken  ? 


the  rule,  which  is  stated  in  Cooper  vs.  Barber  (24  Wend.,  107),  and  other 
cases,  that  evidence  going  only  to  damages  must  be  such  as  admits  the 
charge  to  be  false;  that  if  it  tend  to  make  out  a  justiflcation,  and  ftJl  short 
of  the  mark,  it  is  inadmissible  as  to  damages^  because  it  does  not  admit 
the  falsity.  And  it  appears  to  me  that  the  rule,  as  declared  in  Ohalmer  vs. 
Shackle  (6  Oar.  k  Payne,  475),  now  prevails,  viz..  That  if  a  Jastification  is 
pleaded,  but  the  evidence  falls  short  of  satisfying  the  jury  that  the  oflfetioe 
was  committed  by  the  plaintiff,  yet  they  may  take  the  facts  into  conflidera- 
th>n,  in  estimating  the  damages.  Kor  do  I  see  that  there  exists  a  sound 
distinction  between  a  jastification  of  tlie  publication  resting  upon  its  being 
privileged,  and  one  resting  upon  the  charges  being  true.  I  tannot  see  the 
good  sense  or  sound  logic  of  a  rule  which  prohibits  a  defendant  from  urging- 
th«t  although  the  evidence  he  has  adduced  cannot  legally  warrant  a  sub- 
stantial ccmviction  for  the  crime  charged,  yot  it  so  closely  ^>proaehes  to  it 
as  to  free  the  publication  from  that  imputation  of  malice,  which,  without 
such  evidence,  W'ould  attach  to  it.  At  any  rate,  until  otherwise  instructed, 
I  oonsider  the  Code  as  permitting  the  use  of  the  testimony  tot  such  a  pur- 
pose. It  is  obvious  that  this  proposition  is  widely  diflforent  firom  that  of 
the  admissibility  of  mere  rumors,  or  of  general  bad  character  and  repute. 
It  was  against  this  that  the  celebrated  opinion  of  Baron  Wood  was  directed, 
in  Jones  vs.  Stephens,  11  Price.  286.  With  these  views,  I  am  not  able  to 
say  that  any  part  of  this  answer  is  irrelevant  or  badly  pleaded.''  See  also 
Heaton  vs.  Wright,  10  How.  Pr.  R.,  97. 
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I  am  not  aware  that  there  has  been  any  express 
decision  to  the  point,  but  it  seems  to  me  the  ques- 
tion must  be  answered  in  the  affirmative.  We  have 
already  seen  that  the  defendant  may  separately 
deny  and  also  justify  in  the  same  answer.  We  have 
also  seen  that  under  his  denial,  mitigating  circum- 
stances, going  to  the  question  of  damages  merely, 
may  be  proved.  The  abatement  of  damages  by 
reason  of  the  mitigating  circumstances,  as  want  of 
malice,  &c*,  &c«,  is  a  part  of  the  defence  taken  by  a 
general  denial ;  in  other  words,  the  allegation  in  the 
complaint  of  the  damages  sustained  is  a  fact  upon 
which  issue  may  be  taken,  which  thereupon  becomes 
a  question  of  evidence  on  the  trial,  and  if  the  de- 
fendant may  plead  as  many  defences  as  he  shall 
have,  there  seems  no  good  reason  why  he  should  be 
deprived  of  the  full  benefit  of  a  portion  of  one 
defence,  namely,  his  general  denial,  simply  because 
he  has  chosen  to  set  forth  another,  to  wit,  a  justifi- 
cation, which  he  has  failed  to  prove.  The  section  of 
the  Code  under  consideration  seems  designed  rather 
as  a  rule  of  evidence  than  a  rule  of  pleading ;  and 
the  provision  that  the  defendant  may  allege  the  truth 
of  the  matters  charged,  and  mitigating  circum- 
stances, is  permissive^  and  was  intended  to  give  him 
a  right  in  his  defence  on  the  trial  which^he  did  not 
have  before.(l)  It  is  not  said,  however,  that  he  must 
plead  in  mitigation  when  he  justifies,  otherwise  he 

(1)  See  this  suljdct  discassed  in  the  opinion  of  Seldev,  J.,  in  Bush  yb* 
Prosaer,  1  Kernan,  847. 
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loses  the  full  benefit  of  his  general  denial.  I  do  not 
doubt,  however,  that  where  the  justification  stands 
alone  in  the  answer,  the  defendant  will  be  precluded 
from  giving  evidence  of  facts  not  pleaded  in  miti- 
gation. 

If  the  defence  relied  on  is  privilege^  the  answer 
may  set  up  the  facts  going  to  establish  the  legal 
conclusion  that  the  words  are  privileged.  I&  they 
are  privileged  only  on  the  ground  that  certain 
events  happened,  the  happening  of  those  events 
must  be  sufficiently  alleged  in  the  answer  in  order 
to  enable  the  defendant  to  avail  himself  of  such 
privilege.(l)  It  has  been  intimated  that  an  answer 
denying  malice  is  now  the  proper  mode  of  setting 
up  the  defence  of  privilege.(2)  But  this  does  not 
accord  with  the  theory  of  pleading  thefactsy  and  not 
legal  conclusions  and  inferences  drawn  from  the 
facts.  If  the  matters  alleged  as  libellous  are  abso- 
lutely privileged,  no  action  will  lie,  however  ma- 
licious or  unfounded  the  charge  may  be ;  and  in 
such  action  it  is  unnecessary  for  the  defendant  to 
deny  malice.(3)  If  the  defendant,  therefore,  set  up 
his  defence  of  privilege,  under  a  mere  denial  of 
malice,  it  would  be  pleading  a  legal  conclusion  and 
not  the  facts  of  his  defence,  which,  as  we  have 
elsewhere  considered,  is  contrary  to  the  spirit  and 
intent  of   the    rules  of   pleading  adopted  by  the 


(1)  Fry  Tfl.  Bennett,  1  G.  R.,  N.  S.,  288  ;  5  Sand.,  54. 

(2)  See  note  to  Fry  ts.  Bennett,  1  0.  R.,  N.  S.,  244. 

(3)  Garr  yb.  Selden,  4  Comst.,  91. 
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Code.  The  defence  of  privilege  vrafi  formerlf  al- 
lowable under  the  plea  of  the  general  issue;  the 
defendant  may  now  deny  the  publication,  and 
plead  this  defence.  Or,  if  the  complaint  be  verified, 
and  the  defendant  cannot  deny  the  publication,  he 
may  admit  it,  and  set  up  the  fkcts  showing  his 
privilege  as  a  justification.  Or,  if  these  &cts  should 
be  ultimately  decided  not  to  form  an  absolute  de- 
fence, as  was  said  in  Whrede  vs.  Bennett,  hereto- 
fore  cited,(l)  they  may  be  properly  adduced  in  evi- 
dence to  mitigate  damages.^ 

Express  malice,  it  is  said,  need  not  now  be  alleged 
in  a  complaint,  even  when  necessary  to  be  shown 


(1)  AntCf  page  490,  note.  In  this  case  as  shown  by  the  analysis  of  the 
answer  in  the  opinion  of  the  court,  the  defendant  insisted  npon  the  follow- 
ing separate  de&nees  }  That  the  ftUegations  in  the  libel  and  the  charget 
made  against  the  plaintifi*  are  all  true,  with  an  exception,  whieh  is  imma- 
tterial.  The  defence  is  therefore  absolute,  no  matter  what  motive  instigated 
the  puUlioaAioD.  Again,  tlint  the  charges  wer*  made  under  oath  in  a  pub- 
lic court  of  justice,  and  action  of  the  judge  took  place  upon  them  in  pres* 
eacc  of  the  plaintiffi  which  authorized  a  reasonable  belief  that  the  accusa- 
tions were  true,  and  so  believing  them  to  be  trne.  they  were  published  ^th- 
Qttt  malice;  and  this  js  a  defence.  Again,  that'  the  pablioatioii  was  privi* 
leged,  being  a  narrative,  without  comment,  *of  what  took  place  in  a  court 
of  justice,  where  the  plaintiff  was  regularly  brought  by  process  to  answer 
for  an  alleged  effenoe.  That  this  forms  a  perfect  defence  whether  the 
charge  was  true  or  false,  and  whether  the  defendant  believed  or  did  not 
believe  it  to  be  true,  and  whether  the  grounds  of  belief  were  satisfactory 
or  sufficient.  And  lastly,  that  If  the  defendant  fails  in  establishing  the 
truth  of  the  dolWnatory  matter,  and  if  the  facts  tend  to  warrant  a  belief  of 
it,  and  such  a  belief  form  no  defence  ;  and  if  the  plea  of  a  privileged  pub- 
lication is  no  valid  defence,  then,  he  sayS;  that  the  circumstances  of  the 
charge  under  oath,  the  examination  in  a  public  courts  and  the  result,  as 
detailed,  are  available  in  mitigation  of  damages.  The  answer  was  held 
substantially  sufficient. 
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on  the  trial  ;(1)  nor  need  the  defendant,  when  he 
justifies,  set  up  want  of  malice  in  his  answer,  but 
he  may  do  so  if  he  choose.  If  it  appears  on  the 
trial  that  the  publieation  was  made  on  a  just  occa- 
sion, the  plaiutiff  muat  prove  malice,  or  facts  from 
which  malice  is  inferred  as  a  oonclus'ion  of  law,  and 
this  proof  the  defendant  may  rebut  by  proper  evi- 
dence on  his  part.(2) 

The  form  and  requisites  of  an  answer  in  slander 
and  libel  have  already  been  noticed.  It  must,  as 
in  any  other  class  of  actions,  either  deny  or  tra- 
verse all  the  material  allegations  in  the  complaint, 
or  it  must  confess  and  avoid  them.(3)  It  should  be 
certain,  direct,  and  positive,  and  must  state  facts 
and  not '  arguments,  and  must  not  be  hypothetical 
(XT  in  the  alternative.(4)  An  bsue  cannot  be  taken 
by  answer  on  a  mere  inuendo,  or  explanation  to 
the  meaning  of  the  words  published  or  spoken. 
If  the  inuendo  is  not  confined  to  mere  explanation, 
but  materially  enlargas  the  sense  of  the  words, 
the  proper  course  is  to<  demuir«(-'))  Nor  are  aller- 
gations  in  the  complaint  relative  to  the  motive  and 
intent  of  the  defendant  in  publishing  a  libel  tra* 
versable;  but  matter  of  inducement  when  neceeh 


(1)  Purdy  V8.  Carpenter,  6  How.  Pr.  R.,  8«6.  (2)  Ibid. 

(8)  Bnddington  tb.  Davis  6  How.Pr.  R.,  4M. 

(4)  LewiE  vs.  Kendall,  6  How.  Pr.  R.,  69;  Sayles  vs.  Wooden,  6  id.,  84i 
Brown  vs.  Orvis,  6  id.,  876;  Buddington  vs.  Davis,  6  id.,  401.  The  case  of 
Butler  vs-  Wentworth,  9  How.  Pr.  R.,  282,  apparently  approves  a  hypo- 
thetical justification.  But  the  explanation  given  by  Justice  Harris  of  that 
case,  in  Wies  vs.  Fanning,  9  How,  Pr.  R.,  545,  is  doubtleweorrveU 

(5)  Fry  vs.  Beimett,  5  Sittd^,  54. 
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sary  to  be  proved,  in  order  to  sustain  the  action, 
becomes  material,  and  an  issue  may  be  raised  there- 
on by  an8wer.(l) 

Judgments^  private  stattdes^  and  conditions  pre^ 
cedent. — ^The  Code  has  also  provided  special  rules, 
modifying  the  mode  of  making  allegations  on  these 
subjects  in  a  defensive  pleading.  The  judgment  of 
a  court  of  special  jurisdiction  may  be  stated,  in  the 
answer  as  well  as  in  a  complaint,  in  general  terms  to 
have  been  duly  given  or  made.(2)  So  also  in  plead- 
ing the  performance  of  conditions  precedent  in  a 
contract,  it  may  be  stated  generally  that  the  party 
duly  performed  the  conditions.(3)  These  allega- 
tions when  set  up  in  an  answer,  if  new  matter,  are 
deemed  controverted.  On  such  an  issue  the  defen- 
dant, or  party  pleading,  if  he  desire  to  avail  himself 
of  the  defence,  is  bound  to  establish  on  the  trial 
the  facts  conferring  jurisdiction,  or  the  facts  show- 
ing the  performance  of  the  condition  precedent; 
and  the  plaintifif,  under  such  issue,  is  at  liberty  to 
disprove  all  or  any  of  them  by  competent  testimony. 
A  private  statute,  or  a  right  derived  therefrom,  is 
sufficiently  pleaded  by  referring  to  such  statute 
by  its  title  and  the  day  of  its  passage,  and  the 
court  must  thereupon  take  judicial  notice  of  the 
same.(4)  No  decision  of  note  has  been  made  under 
either  of  these  statutes,  so  far  as  regards  the  plead- 
ings on  the  part  of  the  defendant.     The  reader  is 


(1)  Fry  TB.  Bennett,  5  Sand«,  54.  (2)  Am.  Code,  sec.  161. 

(8)  Am.  Code,  sec.  162.  (4)  Ibid,  teo.  168. 
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referred  to  what  was  said  on  th6  dubject  generally 
in  the  chapter  on  the  complaint. 

Property  distrained  for  damage.  —  The  Code  pro- 
vides that  in  an  action  to  recoyer  the  possession  of 
property  distrained  doing  damage,  an  answer  that 
the  defendant  or  person  by  whose  command  he 
acted  was  lawfully  possessed  of  the  real  property 
upon  which  the  distress  was  made*  and  that  the 
property  distrained  was,  at  the  time,  doing  damage 
thereon,  shall  be  good,  without  setting  forth  the 
title  to  such  property.(l)  This  is  nothing  more  than 
a  re-enactment  of  the  statute  relative  to  a  plea  by  the 
defendant  in  such  cases  in  an  action  of  replevin.(2) 
The  facts  of  the  lawful  possession  of  the  real  pro- 
perty by  the  defendant,  and  that  the  chattels  dis- 
trained were  doing  damage,  constitute  new  matter, 
which  must  be  alleged  by  the  defendant  in  his  an* 
Bwer,  in  order  to  entitle  him  to  give  evidence 
thereof;  but  such  allegation  may  be  in  general 
terms,  and  the  facts  going  to  establish  the  title  may 
be  proved  on  the  trial.  In  other  actions  of  trespass^ 
&c.,  if  the  defendant  justifies  under  title,  right  of 
way,  &c.,  he  should,  it  seems,  plead  specially  the 
facts  going  to  establish  the  title,  &c.,  in  order  to 
introduce  evidence  thereof  on  the  trial.  This  is  in 
accordance  with  the  general  rule  in  actions  at  law, 
that  the  pleadings  must  show  title.  It  was  sufficient 
to  state  a  seizure  in  fee  simple  in  general  terms,  thai 


(1)  Am.  Code,  sec.  106. 

(2)  2  B.  S.  (8d  ed.),  p.  017.,  sec.  42. 
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is,  that  the  party  '4s  seized  in  fee  of  a  certain  farm 
of  land,"  &c.  But  in  pleading  a  particular  estate, 
such  as  an  estate  for  life,  for  years,  or  at  will,  it  was 
necessary  to  show  the  commencement  of  the  estate, 
and  the  derivation  of  title  from  the  last  seizure  in 
fee  simple. 

2.  What  may  be  alleged  as  new  matter. — Having 
thus  considered  what  matters  must  he  alleged  in  the 
answer  by  the  defendant,  I  shall  next  briefly  notice 
what  may  be  alleged  in  his  defence,  or  not,  as  he 
may  think  proper. 

Under  a  general  or  special  denial,  as  we  have 
seen,(l)  no  evidence  can  be  given  on  the  part  of  the 
defendant,  except  such  as  tends  directly  to  disprove 
some  material  fact  controverted  in  the  complaint. 
This  doctrine,  very  clearly  and  logically  laid  down 
in 'the  case  of  Benedict  vs.  Seymour,  cited  5Z(pra,(2) 
agrees  with  most  of  the  decisions  on  this  point  made 
since  the  Code,  and  is  no  doubt  entirely  correct.  In 
the  same  case,  however,  the  question  was  considered, 
whether  it  is  admissible  to  set  forth  specially  any 
defence  which  may  be  given  in  evidence  under 
such  a  traverse,  and  the  conclusion  arrived  at  is,  that 
every  special  defence  consisting  of  matter  which 
goes  to  disprove  any  material  allegation  in  the  com- 
plaint, is  defective,  and  must  be  stricken  out  on 
motion. (3)  Whether  this  rule  was  ever  strictly  ap- 
plicable to  the  theory  of  pleadings  under  the  Code, 


(1)  AnUi  pages  472  ti  ttq.  (2)  6  How.  Fr.  R.,  298. 

(8)  6  How.  Pr.  B.,  807. 
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or  not,  it  seems  to  me  clearly  evident  that  since  the 
late  amendments  it  cannot  and   ought  not  to  be 
rigidly  applied.     There  can  certainly  be  no  reason- 
able  objection  to  allow  the   defendant,  with  his 
general  or  specific  denial,  to  set  forth  specially,  as 
formerly  he  might  do  with  the  general  issue,  either 
by  notice  or  special  plea,  such  defences  as  duress, 
statute  of  frauds,  illegality  of  consideration,  pay 
ment,  or  any  other   defence  not   absolutely  incon 
sistent  with  the  denial,  even  though  some  of  these 
defences  might  properly  be  given  in  evidence  under 
a  mere  traverse.     A  plea  amounting  to  the  general 
issue,  it  has  been  observed,  was  mere  matter  of  form, 
not  of  substance,  and  as  such,  therefore,  could  be 
reached  only  by-  special  demurrer.     An  example  is 
given  in  an  action  of  trover,  where  the  defendant 
pleads  that  the  plaintiff  consigned  him  the  goods  to 
sell,  which  he  sold  pursuant  t)  the  order  of  the 
plaintiff;   this  was  held  bad  as  amounting  to  the 
general  issue  ;(1)  but,  being  mere  matter  of  form, 
it  could  not  properly  be  reached  by  demurrer  under 
the  Code.     The  plaintiff  cannot  certainly,  in  any 
sense,  be  said  to  be  **  aggrieved  "  by  such  a  defence, 
if  it  be  matter  really  proper  to  be  proved  in  bar  of 
the  action.     In  such  case  the  answer  apprises  him 
of  the  exact  point  of  the  defence  set  up,  in  the 
shape  of  new  matter.     As  the  Code  now  stands,  he 
is  not  required  to  controvert  it  by  any  reply,  but 
the  matter  is  deemed  to  be  controverted,  and  the 
defendant  must   prove   it.    He  may^  therefore,  I 

(1)  10  John.  289. 
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think,  properly  allege  it  as  new  matter,  with  or 
without  his  general  or  specific  denial,  nor  should 
such  a  defence  be  struck  out  merely  because  it 
amounts  to  the  general  issue. 

These  views  are  fully  sustained  in  the  late  ease  of 
HoUenheok  ra.  Clow,(l)  in  which  Justice  Habbis 
held  an  answer  of  such  ''  new  matter,  constituting  a 
defencey^*  as  might  have  been  given  in  evidence 
under  a  general  denial  to  be  good.  He  thought  the 
test  on  the  subject  was,  whether  the  matters  stated 
in  the  answer  constitute  a  defence  within  the  mean- 
ing of  the  Ck)de;  not  whether  they  might  have 
been  proved  under  some  other  form  of  pleading. 
I  have  already  had  occasion  to  consider  this  subject 
in  a  previous  part  of  this  chapter,(2)  and  especially 
in  regard  to  the  pleading  of  mitigating  circumstan- 
ces in  cases  of  libel  and  slander  ;(3)  and  I  have 
endeavored  to  show  that  the  answer  f  the  Code  in, 
all  cases,  is  substantially  the  equitable,  answer  when 
used  as  a  pure  pleadingy  and  not  as.  a  mere  discovery 
of  evidence^  and  that,  therefore,  the  technical  rules^ 
governing  isqpecial  pleas  in  bar,  are  not  strictly  ap- 
plicable to  it;  but  that  many  matters  of  partial 
defence,  which  could  not  beipre  have  been  ik^  sub- 
ject of  a  plea,  ma^,  if  the  party  choose,  be  set  up 
in  his  an9wer,  with  a  general  or  special  denial,  pre* 
cisely  as  he  might  have  done  before  under  a  notice 
with  tijie  general  i8sue,(4)  and  precisely  as  it  is 


(1)  9  How.  Pr.  R.  298.  (2)  Jnte,  pages  458  et  $eq, 

C8)  JfUt,  pRges  484  et  $eq» 

(4)  Houghton  ti.  Townaend,  8  How.  Fr.  R.  448. 
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eonceded  now  that  he  may  set  up  the  defence  of 
recoupment  as  a  partial  defenee  in  mitigation  of 
damages.(l)  The  general  rule  testing  the  sufficiency 
of  an  answer  in  equity,  is  stated  by  the  chancellor, 
in  Van  Bensaelaer  ys.  Brice,(2)  to  be,  ^*  that  if  the 
matter  of  an  answer  is  relevant,  that  is,  if  it  can 
have  any  influence  whatever  in  the  decision  of  the 
suit»  either  as  to  the  subject  matter  of  the  controversy^ 
the  particular  relief  to  b^  given,  or  as  to  the  costs,  it  is 
not  impertinent/'  An  answer  in  equity,  confining 
itself  to  facts  pertinent  in  opposition  to  the  case 
niade  by  the  complainant's  bill,  was  not  irrelevant; 
but  if  it  traveled  out  of  the  bill  to  state  feu^ts  not 
material  in  evidence,  or  scandalous,  or  otherwise 
impertinent,  it  would  be  corrected  by  expunging 
such  matter  on  application  to  the  court.(3)  And  the 
notice  with  the  general  issue,  in  a  common  law  ac- 
tion,  performed  a  substantially  similar  office. 

Within  these  rules  it  was  said,  on  a  previous 
page,(4)  that  matter  in  mitigation  of  damages  in 
libel  or  slander,  properly  admissible  in  evidence, 
might  be  set  up  in  an  answer  with  a  general  denial, 
whether  a  justification  was  pleaded  or  not.  Upon 
similar  principles  I  should  say,  if  it  were  an  origi- 
nal question,  that  such  matters  might  be  properly 
pleaded  with  a  general  denial  in  other  actions  of 
tort,  as  in  trespass  for  an  assault  to  the  person,  or 
in  an  action  for  breach  of  promise  of  marriage,  and 


(1)  Wmi8  ?8.  Taggard,  6  How.  Pr.  R.,  488.    (2)  4  Paige  Ch.  R.,  177. 
(8)  Mitf.  £q.  PL,  881.  (4)  JnU,  pages  486—489. 
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the  like.  There  have  been,  however,  adjudications 
to  the  contrary;  and  the  courts,  in  some  instances, 

(1)  have  exercised  their  discretion  (as  doubtless  thej 
have  the  power  to  do  under  section  160),  by  striking 
out  such  allegations  as  redundant  and  irrelevant. 

(2)  Some  of  the  cases,  indeed,  go  still  farther,  and 
hold  that  an  answer  to  a  complaint  for  an  assault 
and  battery  cannot  first  deny  the  charge  and  then 
plead  justification ;  as  in  the  case  of  Schneider  vs. 
Schultz,(3)  in  the  New  York  Superior  Court,  and 
Roe  vs.  Rogers,(4)  at  special  term  of  the  Supreme 
Court.  And  the  reason  given  in  the  latter  case  is, 
that  such  answers  are  inconsistent.  This,  however, 
may  be  regarded  as  overruled  by  the  case  of  Lan- 


(1)  Smith  vs.  Waite,  7  How.  Pr.  R.,  227;  Rosenthal  vs.  Brush,  N.  T. 
Com.  Pleas,  1  C.  R.,  N.  S*,  228.  It  is  worthy  of  remark,  however,  that 
these  cases  were  before  the  amendment  of  1852,  when  the  answer  was  really 
a  different  thing  from  what  it  is  now.  See  antey  page  488.  The  plaintiff 
was  then  required  to  reply  to  it  if  he  wished  to  controvert  the  facts;  and  if 
he  did  not  so  reply,  he  was  deemed  to  have  eonfentd  the  material  facts  al- 
leged. In  a  sworn  answer,  therefore,  if  he  would  protect  himself  from  an 
admission  of  these  allegations,  he  must  put  in  a  sworn  denial.  Thus,  an 
ietue  would  be  raised  on  a  question  going  merely  to  the  amount  of  damages. 
And  this,  indeed,  is  the  reason  given  in  Smith  vs.  Waite,  for  striking  out 
such  an  answer.  It  is  submitted  whether  the  reason  having  ceased,  the 
rule  has  not  ceased  with  it. 

(2)  Such  a  defence,  however,  was  allowed  in  HyndsTS.  Griswold,  4  How., 
69.  to  be  pleaded;  and  the  court,  Harris,  J.,  said,  that  facts,  which  it 
would  be  material  for  the  defendant  to  prove,  though  they  may  not  consti- 
tute a  compute  defence f  may  remain  in  the  answer.  *'  The  plaintiff*  ought 
not  to  complain  that  the  defendant  has  apprised  him  of  facts  upon  which  he 
intends  to  rely  m  mitigation  of  damages  if  not  in  defence  on  the  trial." 
The  action  was  for  fraudulent  concealment  in  the  sale  of  horses. 

(3)  4  Sand.,  664. 

(4)  8  How.  Pr.  R.,  256. 
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Singh  VS.  Parkery(l)  in  the  same  district,  in  which 
Justice  Shankland,  after  consulting  with  all  his 
associates  of  that  district,  considered  such  an  answer 
proper ;  holding  the  rule  to  be,  that  pleas  which 
were  not  inconsistent  under  the  former  practice  of 
the  courts,  will  not  be  held  inconsistent  as  answers 
under  the  Code.  (2)  And  in  Hackley  vs.  Ogmun,(3) 
at  a  general  term  in  the  same  district,  upon  similar 
grounds,  it  was  held  that,  in  an  answer  in  an  action 
to  recover  personal  property,  the  defendant  might 
separately  deny  and  justify. 

To  the  same  effect  is  the  decision  in  Corning  vs. 
Corning(4)  in  the  Court  of  Appeals,  in  which  the 
answer  to  a  complaint  for  assault  and  battery  first 
denied  the  statements  of  the  complaint,  and  then 
alleged  that  if  there  was  any  such  assault,  &c.,  it 
was  purely  accidental ;  and  the  reply  denied  that 
the  assault  was  accidental.  This  was  held  to  raise 
a  material  issue.  In  that  case,  also  the  answer  set 
forth,  in  addition,  various  matters  in  mitigation  of 
damages,  which,  having  been  put  in  issue,  such 
issues  were  held  by  the  court  immaterial^  upon  the 
sole  ground  that  the  matter  charged,  was  not  of  a 


(1)  9  How.  Pr.  R.,  288.  The  answers  ia  that  case  were:  1st,  A  general 
denial.  2d.  That  plaintiff  committed  the  first  assault,  &c.  8d,  That  he 
was  in  defendant's  inn,  making  a  great  noise,  &c.,  and  the  defendants  re- 
quested him  to  leave;  and  on  refusing,  they  gently  laid  their  hands  on  him 
to  remove  him. 

(2)  See  this  suhject  discussed  in  a  suhsequent  part  of  this  chapter,  under 
the  head  of  What  must  not  be  alleged  in  an  answer, 

(8)  10  How.  Pr.  R.  44. 
(4)  2  Selden's  B.»  97. 
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charactei*  to  be  admitted  in  evidence  to  mitigate 
damages.  And  although  the  court  remarked  that 
matter  in  mitigation^  if  otherwise  proper  as  evidence  j 
could  be  admitted  under  an  answer  denying  the 
trespass,  yet  it  is  not  said  that  such  mattei^  may  not 
also  be  pleaded  under  the  Code.  The  case,  at  all 
events,  is  in  point  to  show  that  a  denial  of  the 
assault,  and  an  excuse  for  committing  it,  tnay  be 
separately  pleaded  in  the  same  answer.(l) 

But  though  it  should  be  eventually  settled  that 
a  party  may,  if  he  thinks  fit,  plead  in  his  answer  the 
facts  <m  which  he  relies  in  mitigation  or  abatement 
of  damages,  such  matters,  I  think,  should  always 
be  connected  with  a  general  or  specific  denial,  or 
something  which  raises  a  material  is$ue  in  itself 
proper  for  trial.  Standing  alone  in  the  answer, 
such  matter  would  be  redundant  or  irrelevant, 
because  it  may  be  given  in  evidence,  w'ithout  being 
pleaded,  on  the  assessment  of  damages,(2)  and  the 
opposite  party  is  also  aggrieved  by  it  because  it  puts 


(1)  And  see  Bush  vs.  Prosser  (1  Reman,  847),  which  seems  to  me  to 
settle  the  question  in  fayor  of  the  right  of  a  defendant  to  ptead  matters  in 
mitigation  of  damages,  as  a  partial  defence  in  all  actions  of  tort.  Though 
the  case  involved  solely  the  construction  of  that  section  of  the  Code  which 
relates  to  pleading  hy  the  defendant  in  an  action  for  defamation,  yet  the 
general  principles  settled  by  the  decision  appear  to  be  equally  applicable 
to  other  cases. 

(2)  An  allegation  in  a  complaint  in  trespass  to  the  person  or  property, 
libel,  and  similar  cases,  that  the  plaintiff  hat  euttained  damages  to  such  an 
amount,  is  the  allegation  of  a  fact,  which  is  the  legitimate  subject  of  a 
traverse  ;  and  a  general  denial  of  tlie  complaint,  it  seems  to  me,  puts  in 
issue  the  whole  question  of  damages.  See  also  Rosenthal  vs.  Brush,  1  G- 
R.,  N.  S.  228;  Schemerhom  vs.  Van  Alen,  18  Barb.,  29. 
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him  to  the  uuDeoesMT J  del^  ^nd  trouble  of  going 
through  thcj  form  of  ^  trifil  o^  m  imm^iterial,  th^t 
is,  an  mde(;i^ive  iftsue^  Such  mattei;  iiji,  th^r^^priji,. 
iry^levant,  and  should  b^.  struck  out  within  th^  rule; 
laid  dpvn  in  Lau^  vs.  Gi^be?t,(J)  The  ^ame  iatyuft 
in  all  oases  of  mere  damagesi,  which  th^  party  has 
the  right  to  Qf£ev  in  evidence  pn  the  a^sessmer^t, 
without  pleadi^g  the  facts  in  mitigation. 

JS  quit  able  d^ence  ta  legal  ca^^^  of  actiw.—\t  was  ft 
questiop,  hefooTQ  the  late  ame^d^Lents  of  th^  Codei^ 
whether  a  defendant  was  at  liberty  to  interppeie  ^ 
purcily  equitable  defence^  to  a  ^^go/  cause  of  aetiQU. 
Most  of  the  decisions  pro  and  Qon,  on  this  ^ubjept 
b«ve  already  been  cited,  and  it  i^  uunecessftry  tQ 
refer  tp  them  again  m  this  place.  The.  question  is 
pow  definitely  ^ettled  by  the  statute,  that  the  defen- 
dant may  interpo^  a.  purely  equitable  defence  to  4 
legal  <5au#e  of  action.  IJe  may  set  iQj;th  a^  v^m^ 
defences  aud  qounterclaims  as  h®  k^*  whether  they 
be  suQh  as  have  b^en  heretofore  d^^Qwiw^t^^  hgflh 
or  ^Mitc^ble,  w  iQth.{%)  The  defendant  W*7  *lso 
have  positive,  Qt,  as  the  Cqde  denomiAates  it  qffkrfneir 
tive  reUef,(3)  as,  for  example,  in  a  mi\  to  have  a 
bond  and  mortgage  delivered  up  and  panceUedi  he 
may,  if  he  make  out  a  suf&cipnt  case^  have  an  affir- 
mative judgment  ef  foreclpgure ;  and,  theirefore,  he 

may,  if  he  choose,  set  up  in  his  answer  any  matter 
which  can,  in  any  event,  become  material  in  such  a 


(l)9How.  Pr,  R.,  150. 

(2)  Am.  Code,  eec.  150  (8)  Am.  Code,  sec.  274. 
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re8ult.(l)  So  in  an  action  on  a  judgment  which  the 
defendant  wishes  to  impeach  for  fraud  (which,  here- 
tdfore,  could  only  have  been  done  in  equity),  he 
may  now  set  up  the  facts  going  to  establish  the 
fraud  as  a  full  defence  in  his  answer.(2)  And  the 
mortgagor  of  personal  property,  or  those  standing 
in  his  shoes,  can,  when  sued  for  damages  for  con- 
verting the  property  mortgaged,  set  up  his  equitable 
right  to  redeem  ;(3)  for  the  defendant  can  now  avail 
himself  of  any  equitable  defence  which  was  formerly 
available  in  Chancery.  Or,  as  it  is  expressed  in 
another  case,(4)  to  a  claim  of  a  purely  legal  charac* 
ter,  any  defence,  whether  legal  or  equitable,  may 
now  be  interposed  in  the  same  action.  It  is  no 
longer  necessary  to  bring  a  suit  in  the  nature  of  a 
suit  in  equity  to  restrain  proceedings  in  an  action 
in  the  nature  of  a  suitatlaw.  Whatever  equities 
may  exist  between  the  parties,  which  should  pre- 
vent a  recovery  by  the  plaintiff  of  his  legal  claim, 
may  now  be  set  up  as  a  defence  to  the  action. 

In  the  dissenting  opinion  of  Foot,  J.,  in  Haire  vs. 
Baker,(5)  in  the  Court  of  Appeals,  it  is  said  that  a 
defence  in  equity  to  an  action  brought  to  enforce  a 
strict  legal  right,  must,  under  the  Code,  be  set  up 
in  answer  to  the  action  if  the  defendant  wishes  to 
avail  himself  of  it  at  all,  so  that  the  whole  contro- 


(1>  Averill  vg.  Taylor,  6  How.  Pr.  R.,  476. 

(2)  Dobson  vs.  Pearce,  1  Duer,  142. 

(8)  Hinman  vs.  Judson,  18  Barb.,  629. 

(4)  Hunt  T8.  Farmers'  Loan  &  Trust  C9.,  8  How.  Pr.  R.,  416. 

(6)  1  Seidell's  R.,  868. 
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versy  between  the  parties  may  be  disposed  of  in 
one  suit.  But  the  majority  of  the  court  ruled  other- 
wise, holding  that  in  an  action  to  recover  damages 
for  breach  of  covenant  against  incumbrances  in  a 
deed,  a  defence  setting  up  that  the  incumbrance  re- 
ferred to  was,  by  mistake,  omitted  to  be  excepted 
from  the  operation  of  the  deed,  and  looking  to  a  re- 
formation of  the  covenant,  need  not  be  interposed. 
It  was  admitted  that  an  equitable  defence  of  such 
a  nature  might  be  interposed  to  a  suit  on  the  cove- 
nant for  damagdiB,  but  the  aflSrmative  relief  sought 
in  the  particular  case — the  reformation  of  the  deed 
— could  not  have  been  attained,  and,  therefore,  it 
was  not  a  necessary  defence ;  and  though  an  action 
was  pending  on  the  covenant,  the  defendant  might 
still  have  his  subsequent  action  for  its  reformation. 
This  was  under  the  Code  of  1848.  Whether  the 
amendment  of  the  Code  allowing  the  defendant 
affirmative  relief  has  altered  this  rule,  and  estab- 
lished the  correctness  of  the  proposition  advanced 
by  Judge  Foot,  quere.Q)  At  all  events,  there  is 
no  doubt  of  the  correctness  of  the  general  proposi- 
tion laid  down  in  Hunt  vs.  Farmers*  Loan  and  Trust 
Co.,(2)  that  a  separate  action  in  the  nature  of  a  suit 
in  equity  by  a  defendant  in  a  prior  suit,  to  restrain 
proceedings  in  such  prior  suit,  will  not  lie,  but  that 
this,  as  well  as  any  equitable  matter  looking  to 


(1)  Seepo«<i  next  section,  Counttr'claim. 

(2)  8  How.  Pr.  B.,  416;  lee  also  Dedrick  yi.  Hoysradt,  4  How.  Pr.  B., 
860. 
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aftnnativfe  relief  may,  and  ilideed  ought  t6  b^  set 
up  ill  the  original  action. 

tn  Jpleadifag  an  eqnitable  defence  to  a  legal  de- 
mand, as  well  as  an  ectnitahle  tjause  of  action,  it  h«fcs 
been  said  that  the  p^rty  is  not  confinefd  to  th^  eaime 
fetrictnegls  of  statenifent  its  inothfer  cases,  but  thiett  the 
eqtiity  yoleB  apply,  in  the  main,  to  one  class  of  caise'fr, 
fend  the  c6ninion  law  rules  to  the  other.  What  waai 
i^aid  in  a  former  chapter  dn  this  *ubject(l)  may  b^ 
here  referred  to  in  btder  to  Avoid  nnn^cessalrf  ref^e* 
tition .  I  have  assumed  that  cldiss  of  decitsions  which 
hold  that  thete  is  nt)  such  distinction,  to  be  corre<^ 
tod  that  the  Oode  has  l^ally  provided  an  uiiiformtty 
'dt  ^wding^  as  well  as  practice,  in  all  cai^s.  Thi» 
lBi,jq)lies  to  the  defendant's  anlswer  of  new  nmtter,  as 
Well  as  to  the  statement  by  the  plaintiff  of  his 
cause  of  action ;  and  therefore,  in  strictness,  perhaps, 
a  defendaift  Would  have  no  right  to  set  up  in  aa 
ansWei"  tfonstituting  even  an  equitable  defence,  any- 
thing  excfept  inatefial  fadsy  that  is,  issuMe  facts 
capable  of  trial,  and  Which  'on  being  contlroverted, 
wifl  forin  an  Issue  ot  issues  sufficient  to  admit  ^li 
proper  evidence  of  the  fiicts  necefssatyto  sustain  the 
defence,  ©at,  as  has  befen  alrefady  Tremarfced,  und€?!r 
the  ^practice  established  by  the  late  amendin^nts  of 
l^e  Code,  that  new  matter  ^ntotess  a  cotmte^claim) 
need  not  be  denied  by  the  plaintiff,  and  is  not 
deemed  admitted  on  the  trial,  I  see  no  good  reason 
why  the  rule  should  be  always  strictly  enforced  in 


(1)  Chap.  1  Bee.  iy.,  and  cases  there  cited. 
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casfe  of  the  defe^datit^s  anffwer,  except  when  a 
counterclaim  is  pleaded,(l)  so  long  as  the  facU 
etated  are  pertineat  to  the  caBe^  find  may  be  proved 
iA  support  of  the  issue,  even  though  not  directly 
issnable  fadts  mpabh  of  trinL  The  defendant  muy^ 
if  he  choose,  it  is  presumed,  in  setting  up  an  equi« 
tahle  ail  well  as  a  legal  answer,  state  such  facts  as 
t^imtiot  either  prejudice  or  "aggrieve"  the  plaintiff^ 
er  mislead  him  i^n  his  proof  or  e^ncamber  the  record, 
or  Embarrass  the  proceedings.  If  under  the  equity 
pmotice,  a  plaintiff  had  a  right  to  know  not  only 
the  facts  and  circumstances  of  the  case  relied  on  by 
tbe  >defendant,  but  the  use  designed  to  be  made  of 
them,  it  would  seem  that  he  should  still  have  that 
right,  particularly  as  he  admits  nothing  of  the  facts 
stated  by  omitting  to  reply,  and  the  answer,  there- 
ifiore,  cannot  be  used  in  any  way  as  an  examinaticn 
or  discovery  of  evidence;  At  all  events,  as  was  said 
in  Hynds  vs.  6ri6Wold,(2)  he  ought  not  to  complain 
if  th:e  ^e^fen^ant  gives  him  that  information. 

3^  What  foots  must  not  he  aUeged.-^The  right, 
however^  should  at  least  be  limited  by  the  rule  in- 
dicated in  Wbodetn  vs.  Wa£ie,(3i)  iso  as  not  to  suffer 
the  defendant  to  encumber  the  record  with  details 
which  have  no  other  bearing  upon  the  case  than  to 
establish  some  lother  fact  affecting  the  equitable 
right  in  controversy.  Even  where  the  opposite 
party  may  not  be  "aggrieved,"  the  court  has  an  in- 
terest in  disencumbering  the  record  of  irrelevant 

(I)  See  next  section.    (2)  4  How.  Pr.  B.,  69.    (8)  6  How.  Pr.  R.,  156. 
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and  redundant  matter,  and  in  reforming  abuses  in 
pleading. 

Irrelevant  and  redundant  matter  in  an  answer,  as  in 
a  complaint,  may  be  struck  out  on  motion  of  any 
person  aggrieved  thereby.  And  though,  perhaps, 
for  the  reasons  already  stated,  the  defendant  (unless 
his  answer  sets  up  a  counterclaim)  should  not  in 
general  be  held  to  so  great  a  strictness  as  the  plain* 
tiff  in  his  complaint,  yet  it  is  undoubtedly  a  general 
rule  that  the  answer  should  set  up  only  the  facts 
constituting  the  ground  of  defence,  and  no  more. 
The  motion  to  strike  out  scandalous  and  impertinent 
matter  is  entirely  similar  to  an  exception  for  imper- 
tinence, under  the  equity  system.(l)  Scandalous 
and  impertinent  matter,  even  if  not  included  under 
the  head  of  irrelevant  and  redundant  matter,  as 
stated  in  the  Code,  may  still  be  struck  out  of  the 
pleadings.  This  doctrine,  applied  in  the  case  of 
Carpenter  vs.  We8t(2)  to  scandalous  and  impert^. 
nent  matter  in  a  complaint,  may  be  also  safely 
applied  to  similar  matter  in  an  answer. 

Facts,  also,  and  not  the  mere  evidence  of  facts, 
must  be  stated  as  new  matter.  A  statement  of 
evidence,  instead  of  the  facts,  can  answer  no  possi- 
ble good  end,  and  is  in  itself  a  prolixity  and  re- 
dundance which  the  court  will  correct. 

So,  also,  conclusions  of  law,  and  matters  hypo- 
thetically  stated,  and,  in  general,  immaterial  matter 


(1)  Esmond  ys.  Van  Be&schoten,  6  How.  Pr.  R.,  44. 

(2)  6  How.  Pr.  R.,  68;  see  also  6  How.,  68;  id.,  862. 
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of  every  description ;  as  where,  in  a  partition  suit, 
the  answer  contained  an  allegation  that  the  plain* 
tiff  had  unreasonably  refused  to  make  partition  by 
deed,  such  allegation  was  struck  out  as  irrelevant 
and  redundant,  and  as  matter  which  could  have  no 
possible  influence  upon  the  action,  and  which,  if 
replied  to,  would  raise  an  immaterial  issue,  and  tend 
to  embarrass  the  proceedings.(l)  And  where  there 
are  several  defendants,  an  answer  by  one  of  them, 
which  is  immaterial  as  between  him  and  the  plain- 
tiff, but  is  intended  to  form  a  case  for  adjudication 
of  equities  between  him  and  a  co-defendant,  is  im- 
material on  the  plaintiff's  right  to  recover,  and  has 
been  struck  out  on  motion  .(2) 

Immaterial  matter,  inserted  in  an  answer  that  is 
mixed  up  with  an  otherwise  sufficient  answer,  can- 
not be  demurred  to ;  the  objection  must  be  taken  by 
motion  to  strike  it  out  as  irrelevant  and  redun- 
dant.(3)  The  nature  of  such  irrelevant  and  re- 
dundant matter  as  may  be  struck  out  on  motion  is 
well  defined  by  Justice  Willard,  in  Harlow  vs. 
Hamilton.(4)  It  "may  exist  in  a  pleading,"  he 
says,  "  which  contains  a  good  cause  of  action  or 
defence.  It  generally  arises  from  not  distinguishing 
between  pleadings  and  evidence.    Pleading,  is  the 


G)  McGown  YB.  Morrow,  8  Code  R.,  9. 

(2)  Wood  worth  vs.  Bellows  et  al.,  4  How.  Pr^  R.,  24. 

(8)  Ibid;  Smith  vs.  Greenin,  2  Sand.,  702;  Watson  vs.  Hasson,  1  Duer, 
248;  White  vs.  Kidd,  4  How.  Pr.  R.,  68;  Kichols  vs.  Jones,  6  How.  Pr.  R., 
855. 

(4)  6  How.  Pr.  R.,  476. 
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logical  statement  of  the  faets  which  conatitute  the 
cauae  of  action  or  the  defence^  &c.,  &o,  *  *  * 
The  irrelevant  or  redundant  matter,  which  the 
Code  authorizes  to  be  stricken  out,  is  such  as  im* 
pUes  that  the  pleading  contains  other  matter  which 
is  material.  If  the  whole  answer  is  bad,  the  proper 
remedy  is  to  demur,  or  to  move,  under  section  152» 
to  strike  it  out  as  an  irrelevant  defence ;  or,  if  it  he 
palpably  frivolous,  to  move  for  judgment,  under 
section  247,  and,  perhaps,  in  a  gross  case,  to  disre- 
gard it  altogether,  and  to  take  judgment  as  if  no 
answer  was  put  in.  Matter  is  said  to  be  irrelevant 
when  no  material  issue  can  be  framed  upon  it.  It 
is  redundant  when  the  pleading  expresses  the  pame 
meaning  after  the  matter  is  expunged  as  it  did 
before."  A  motion  to  strike  out  irrelevant  and 
redundant  matter,  it  was  said  in  tho  same  case,  was 
not  intended  as  a  substitute  for  a  demurrer.  It 
takes  the  place  of  exceptions  for  impertinence^  under 
the  Chancery  practice.  And  precisely  the  same 
thing  was  held  in  the  case  of  Rensselaer  and  Wash- 
ington Plank  Road  Co.  vs.  Wetsel,(l)  relative  to 
striking  out  allegations  from  an  answer,  namely, 
that  any  matter  which,  upon  exceptions  for  imperti' 
nencey  under  the  Chancery  practice,  would  be  struok 
out  as  unnecessary  and  impertinent,  should,  upon 
motion,  be  struck  out  from  the  answer  under  the 
Code  as  irrelevant  and  redundant.  Upon  the  same 
principle,  in  Stewart  vs.  Bonton,(2)  mere  conclu- 

(1)  How.  Pr.  R.,  68.  (2)  6  How.  Pr.  R.,  71. 
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sions  of  law,  and  matters  wholly  immaterial  and 
unnecessary  to  a  proper  decision  of  the  case,  were 
struck  out  as  irrelevant  and  redundant. 

This  will  furnish  a  correct,  definite,  and  safe  rule 
of  practice  in  all  cases.  Under  the  equity  practice, 
new  matter  in  the  answer  not  responsive  to  the  bill, 
which  was  wholly  irrelevant  and  formed  no  student 
ground  of  defence,  might  be  excepted  to  for  imper- 
tinence; or  the  objection  might  be  raised  at  the 
hearing.(l)  So,  also,  exceptions  might  be  taken  to 
an  answer  for  insufficiency ;  that  is,  where  some 
material  allegation,  charge  or  interrogatory  in  the 
bill  was  not  fully  an8wered.(2)  This  was  applica- 
ble only  to  the  answer  when  called  for  to  be  used 
as  the  vehicle  of  discovery,  and,  of  course,  has  no 
application  to  the  answer  of  the  Code.  The  objec- 
tion to  irrelevant  and  redundant  matter  is  analogous 
to  the  exception^  for  impertinence  in  Chancery ;  not 
for  insufficiency. 

The  equity  rules,  therefore,  relative  to  expunging 
impertinent  and  scandalous  matter  from  an  answer, 
may  be  applied  to  our  present  system  of  pleadings. 
In  Woods  vs.  Morrell,(3)  the  Chancellor  says  the 
best  rule  to  ascertain  whether  matter  be  imperti- 
nent is,  to  see  whether  the  subject  of  the  allegation 
could  be  put  in  issue^  or  be  given  in  evidence  between 


(1)  Stafford  vg.  Brown,  4  Paige  Ch.  R.,  88. 

(2)  Ibid;  Story's  Eq.  Pl.^  SACi.  868,  S64. 

(8)  1  JohD.  Ch.  B.,  108:    See  al«o  Hood  yb.  hman^i  id.,  4S7;  Kings m. 
Sea  ins.  Co.,  26  Wend.,  68. 
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the  parties.{l)  Thus,  long  recitals,  stories,  conver- 
sations, and  insinuations  tending  to  scandal,  are 
impertinent.  So,  facts  not  material  to  the  decision 
are  impertinent;  and,  if  reproachful,  scandalous. 
Statements  in  an  answer,  merely  tending  to  dis- 
credit a  probable  witness  for  the  plaintiff,  are  im- 
pertinent.(2)  So,  also,  mere  repetition  is  imperti- 
nent, and  a  detail  of  immaterial  circumstances  at- 
tending the  main  fact;  and  where  pertinent  and 
impertinent  matter  are  inextricably  blended,  the 
whole  may  be  rejected.(3)  But,  if  expunging  the 
matter  excepted  to  will  make  the  clause  senseless 
or  untrue,  the  exception  will  be  overruled.(4)  And 
an  exception  to  matter  partly  pertinent  and  res- 
ponsive must  be  overruled.(5)  And  if  the  matter 
of  an  answer  can  have  any  influence  whatever  in 
the  decision  of  the  suit,  either  as  to  the  subject 
matter  of  the  controversy,  the  relief,  or  the  costs, 
it  is  relevant,  and  not  impertinent.(6) 


(1)  This  is  laying  down  rather  a  broader  rule  than  that  stated  by  Jos- 
tick  Habris,  in  Rens.  and  Wash.  Plank  KoadCo.  vs.  Wetsel,  supra  (6  How., 
68),  in  which  he  considers  the  test  to  be  *'  whether  the  matter  objected  to 
can,  in  any  way,  be  made  the  subject,  or  form  a  part  of  a  material  Utuef 
in  the  action."  This  was  before  the  amendment  of  1862,  and  before  the 
Answer  (as  I  have  already  attempted  to  show)  had  been  made  so  nearly 
analogous,  in  all  respects,  to  the  answer  in  equity.  If  I  am  correct  in  the 
view  heretofore  taken  of  the  subject,  the  above  rule,  laid  down  by  the 
Chancellor,  Aimishes,  nnder  a  liberal  construction  of  the  Code,  exactly  the 
mle  to  test  whether  allegations  in  an  answer  should  be  struck  out  as  re* 
dundant  and  irrelevant. 

(2)  Morton  vs.  Woods,  6  Paige  Ch.  R.,  260.  (8)  Ibid. 
(4)  4  Paige,  882;  6  id.,  288;  6  id.,  289. 

(6)  11  Paige,  16;  id.,  454. 

(6)  Tan  Rensselaer  vs.  Brioe,  4  Paige,  174. 
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From  the  foregoing  considerations  it  seams  evi- 
dent, also,  that  the  irrelevant  and  redundant  matter 
which  may  be  struck  from  the  answer  under  section 
160  is  not  such  matter  as  purports  of  itself  to  con- 
stitute an  entire  and  separate  defence,  but  only  such 
matter  as  is  improperly  mixed  up  or  incorporated 
with  matters  which  otherwise  would  have  been 
correctly  pleaded.  And  under  the  earlier  decisions, 
if  the  objection  for  irrelevancy  went  to  the  whole 
pleading,  or  separate  defence,  it  was  thought  to  be  a 
question  which  must  be  raised  by  demurrer;  but 
if  the  objection  did  not  go  to  the  whole  ground  of 
defence,  but  was  partial  merely,  a  motion  under 
this  section  was  the  remedy  ;(1)  and  this  was  pre- 
cisely the  distinction  taken  by  Justice  Willard  in 
the  case  of  Harlow  vs.  Hamilton,  mjpra,(2)  and  in 
some  other  similar  cases. 

It  is  to  be  observed,  however,  that  such  a  dis- 
tinction no  longer  exists  in  practice;  for  section 
152,  as  last  amended,  authorizes  the  court  on  motion 
to  strike  out  sham  and  irrelevant  answers  and  de- 
fences. The  wkde  of  an  irrelevant  defence,  there- 
fore, as  well  as  immaterial  matter  mixed  up  with 
an  otherwise  good  defence,  may  now  be  struck  out 
for  irrelevancy.  If  the  objection  be  to  a  matter 
pleaded  as  part  of  the  statement  of  a  defence,  it  is 
analogous  to  the  Chancery  exception  for  impertinence; 


(1)  Fabricotti  vs.  Lannitz,  8  Sand.  748;  Scovell  ys.  Howell,  2  0.  R.  88; 
Esmond  vs.  Van  Benschoten,  5  How.  Pr.  R.  44;  Nichols  ys*  Jones,  6  How. 
Pr.  R.  855,  and  other  cases  cited,  iupra. 

(2)  ^nte,  page  511 
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if  it  be  to  the  statement  of  a  defence  as  a  whole, 
it  is,  as  was  very  properly  said  in  Rensselaer  and 
Washington  Plank  Road  Co«  vs»  Wet6el,(l)  analo- 
gous to  a  demurrer  and  should  be  decided  upon  the 
same  principles ;  or,  if  the  plaintiff  choose,  instead 
of  moving  to  strike  out  such  defence,  he  may  take 
the  objection  directly  by  demurrer.  This  subject, 
however,  will  be  considered  more  fully  in  the  sub- 
sequent section  of  this  chapter  which  treats  of  sham^ 
irrelevant  and  frivolous  defences.{2) 

The  statement  of  new  matter  must  be,  by  the 
Code,  not  only  such  as  constitutes  a  defence,  but  it 
must  be  in  ordinary  and  concise  language,  uithout 
rq[>etUion.{S)  A  violation  of  either  of  these  requi- 
sites is  an  abuse  which  will  be  corrected  by  the 
c6urt  on  motion. 

Under  these  provisions,  in  Knowles  vs.  Gee,(4) 
Justice  SfiLDSN  struck  out  a  large  portion  of  an 
answer  embracing  the  details  of  evidence  relied  on 
to  sustain  a  charge  of  frand.  The  complaint  was 
fot  tirespass  in  cutting  and  carrying  away  grain ;  and 
the  answer,  setting  up  that  the  plaintiff's  deed  of 
the  land  was  obtained  by  fraud,  went  into  a  history 
of  the  transactions  between  the  parties,  with  the 
circumstances  in  detail  which  led  to  the  delivery  of 
the  deed,  extending  to  upwards  of  sixty  folios.(6) 


<1)  6  H^w^  Pr.  R.  «8.  <2)  Po§ty  «ec.  vi. 

(8)  Am.  Code,  sec.  149.  (4)  8  Barb.  S.  G.  R.  800. 

(5)  This  iti  simillit  to  the  teaeht  caBe  of  Wooden  ts.  Strew,  10  Hoir.  48, 
in  which  precisely  the  same  rule  was  applied  fai  regard  to  t&e  manner  Of 
stating  firaudulent  allegationa  in  a  complaint. 
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Though  the  cause  of  action  or  defence,  it  was  said, 
must  be  stated  fully  and  clearly,  and  general  plead- 
ing is  no  longer  allowed,  yet  facts  only,  and  not  the 
mere  evidence  of  facts,  should  be  stated.(l) 

The  facts  must  also  be  stated,'  not  only  concisely, 
but  without  repetition^  and  if  not  so  stated  the  court 
will  correct  the  abuse.  Thus,  if  the  defendant  un- 
dertake, under  the  pretence  of  setting  forth  several 
separate  defences,  to  set  forth  the  same  defence  in 
different  forms,  the  court  will,  within  the  principle 
of  Stockbridge  Iron  Co.  vs.  Mellen,(2)  and  Sipperly 
vs.  Troy  and  Boston  R.  R.  Co.,(3)  strike  out  all  but 
one,  with  costs.  This  also  is  borrowed  from  the 
practice  in  equity ;  for  under  that  practice  repeti- 
tions of  substantially  the  same  allegations  in  the 
bill  or  answer  were  regarded  as  impertinent^  and 
might  be  rejected  on  exceptions.(4) 

What  the  Code  means  by  "  ordinary  "  language, 
it  would  be,  perhaps,  hazardous  to  say.  "  A  com- 
plaint," says  Justice  Doer  (and  the  language,  it  is 
presumed,  applies  equally  to  the  answer),  '^  must,  in 
all  cases,  be  so  framed  and  expressed  as  to  convey 
to  the  mind  of  the  defendant  full  information  of  the 
facts  which  are  relied  on  as  the  ground  of  the  action ; 
and  in  judging  of  its  meaning,  the  words  used  are 
to  be  understood    in  their  ordinary  and   popular 


<1)  Jutftice  WvLLis  allowed  an  answer  of  96  folios  lortand,  under  sioiflar 
circumstuuces.  Burget  vs.  Bisaell,  5  How.  Pr.  R.,  192.  See  remarks  on 
this  case  gn  a  preceding  page. 

(2)  6  How.  Pr.  R.,  489. 

(8)  9How.Pr.  R.,  88. 

(4)  Norton  vs.  Woods^  5  Paige,  560. 
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sense.  *  *  *  *  A  plain  statement  is  one  that 
may  be  understood,  not  merely  by  lawyers,  but  by 
all  who  are  sufficiently  acquainted  with  the  language 
in  which  it  is  written. "(1)  It  is  presumed  that 
terms  of  art,  professional  expressions,  and  generally 
all  words  of  good  standing  in  the  English  language 
may  still  be  used ;  and  it  is  very  doubtful  whether 
any  court  would  descend  so  far  as  to  criticise  the 
language  of  a  pleading  by  striking  out  an  ordinary 
Latin  word,  or  law  French  term,  which  has  been  in 
use  among  pleaders  for  centuries  past,  unless,  in- 
deed, the  party  objecting  should  show  ignorance  on 
affidavit,  or  otherwise  prove-himself"  aggrieved'* 
to  the  satisfaction  of  the  court.  A  demurrer  to  the 
abbreviation  vs.  of  the  Latin  word  versus^  in  the 
title  of  the  complaint,  has  been  very  properly  over- 
ruled as  frivolous. 

Inconsistent  answers  are  not  countenanced  under 
the  Code  to  a  greater  extent,  it  would  seem,  than 
they  were  under  the  old  equity  system.  At  com- 
mon law  a  defendant  could  plead  only  one  plea;  but 
by  statute  he  might  plead  as  many  separate  matters 
as  he  should  think  necessary  to  his  defence,  subject 
to  the  power  of  the  court  to  compel  him  to  elect  by 
which  plea  he  would  abide,  in  cases  where  he  should 
plead  inconsistent  pleas.(2)  A  defendant  could  not 
deny  the  execution  of  a  deed,  or  plead  the  general 
issue  in  assumpsit  and  also  a  tender.(3)    Nor,   in 


(1)  Mann  ts.  Morewood;5  Sand.^  664. 

(2)  2  R.  S.  (8ded.))  P-  448,  sec.  27. 

<3)  4  T.  R.,  190;  4  id.,  27;  4  Taunt., 459. 
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trespass,  could  he  plead  at  the  same  time  the  general 
issue,  alien  enemy,  and  a  justification.(l)  And 
where,  in  an  action  of  debt  on  bond,  the  defendant 
pleaded  payment  before  the  day,  and  payment  at 
the  day,  the  court  ordered  the  first  plea  to  be  struck 
out.(2)  But  with  the  general  issue  in  assumpsit,  he 
might  plead  infancy,  or  the  statute  of  limitations, 
or  discharge  by  bankruptcy ;  and  in  trespass  to 
lands,  he  might,  with  the  plea  of  not  guilty,  also 
plead  title  in  himself,  or  a  third  person,  or  justifica- 
tion.(3) 

In  equity,  a  defendant  might  also  set  up  by 
answer  as  many  defences  as  he  might  have,  but  not 
inconsistent  defences. (4)  In  a  verified  answer,  it 
was  held  that  he  could  not  set  up  two  defences  that 
cannot  both  be  true  in  fact.(5)  He  might  deny  the 
truth  of  the  allegations  of  the  bill,  and  set  up  any 
other  matters  not  wholly  inconsistent  with  his  de- 
nial on  a  full  or  partial  defence. (6)  And  where,  from 
redundant  expressions  or  other  verbal  inaccuracy,  a 
defence  had  been  rendered  inconsistent,  when  it 
was  evidently  not  intended  to  be  so,  the  court  would 
either  reject  the  redundant  expressions  as  surplus- 
age, or  direct  them  to  be  struck  out.(7)  This  may 
now  be  obtained  by  motion  to  the  court  to  render 
the  pleading  definite  by  amendment. 


(1)  12  East.,  806.  (2)  1  John.  Gas.,  152. 

(8)  Grabm.  Pr.,  246.  (4)  1  Barb.  Gh.  Pr.,  188. 

(5)  Hopper  vs.  Hopper,  U  Paige,  46. 

(6)  Ibid. 

(7)  1  Barb.  Gh.  Pr.,  188. 
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In  Boyce  vs.  Brown,(l)  it  was  held  that,  under 
the  Code,  the  defendant  could  not  plead  inconsis* 
tent  defences.  Thus,  it  was  said  that  in  trespass  he 
could  not,  as  under  the  old  practice,  plead  a  i^eneral 
denial  and  a  justification  at  the  same  time,  as  both 
could  not  be  true.  He  should  either  deny  the  tres- 
pass altogether,  or  confess  it  and  justify,  or  avoid 
the  act.  Judgment  was  given  for  the  plaintiff  in 
that  case,  not  for  the  insufiiciency  of  the  answer,  as 
it  contained  some  facts  which,  if  properly  alleged, 
would  have  been  a  defence,  but  because  the  answer 
was  not  drawn  in  conformity  with  the  Code,  and 
the  plaintiff,  as  the  Code  then  stood,  was  not  allow- 
ed to  demur.  On  appeal,  in  the  same  case,  the 
judgment  was  aflirmed.(2) 

A  similar  doctrine  has  been  laid  down  in  some 
other  cases.  Thus,  in  Schneider  vs.  Schultz,(3)  in  the 
New  York  Superior  Court,  it  was  held  that,  in  an 
action  for  assault  and  battery,  the  defendant  could 
not  deny  the  charge  and  then  set  up  a  justification. 
And  the  same  rule  was  adopted  by  Justice  Crippen, 
in  Roe  vs.  Rodgers,(4)  at  a  special  term  of  the  Su- 
preme Court.  And  in  Arnold  vs.  Dimon,(6)  it  was 
held  that  a  defendant  cannot  set  up  two  defences 
not  consistent  with  each  other,  one  of  which  from 
its  nature  must  be  within  his  personal  knowledge ; 


(1)  8  How.  Pr.  R.,  891 1  at  special  term,  per  Willard,  J. 

(2)  7  Barb.  S.  G.  R.,  81. 

(8)  8  Sand.,  664;  see  also  Potter  ts.  HeCready,  1  €.  R.,  V.  S.,  8S. 

(4)  8  How.  Pr.  R.,  856. 

(6)  4  Sand.,  680,  N.  Y.  Superior  Court. 
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M  a  carrier^  to  answer,  Ifit,  that  he  wa6  not  the 
owner  of  the  vessel,  ateid  2d,  that  the  property- 
shipped  was  delivered  to  the  plaintiff. 

Later  casefl,  however,  manifest  a  strong  disincli- 
nation to  follow  these  rules.  Thus,  in  Stiles  vs. 
Com8tock,(l)  Justice  Shanrland  denied  the  exists 
ence  of  any  rule  requiring  ^  defendant  to  plead 
consistent  defences.  So  in  Ostrom  vs.  Bixby,(2) 
Justice  Bacon  considered  the  practice  of  striking 
out  an  inconsistent  answer  as  applicable  only  to  a 
case  where  one  of  the  answers  was  shown,  or  con- 
ceded,  to  be  false.  In  Buhler  vs.  Wentworth,(8) 
the  doatrine  of  compelling  the  defendant  to  elect 
between  inconsistent  defences,  was  inditectly  dis- 
approved ;  and  in  Lansing  vs.  Parker,(4)  the  correct 
rale  was  held  to  be  that  answers  which  were  hot 
inconsistent,  under  the  former  practice,  will  not  be 
held  inconsistent  under  the  Code,  as  a  general  de- 
nial, in  assault  and  battery,  with  a  separate  answer 
that  plaintiff  committed  the  first  assault,  and  a 
fiirther  answer  of  molliter  mams  impdsuit;(S)  tlius 
directly  disap|>roving  the  caises  of  Schneider  vs. 
Sehultz,  and  Roe  vs.  Rogers^  supra.  These  cai^es  as 
well  as  the  case  of  Arnold  vs.  Dimon,  supra,  were 
also  disapproved  in  the  still  later  case  of  Hackl^y 
v«.  C)gmu]!i,(6)  at  a  general  term  in  the  same  dis- 


ci) 9  How.  Pr.  R.,  48.  (2)  9  How.  Pr.  R.,  57. 

(8)  9  How.  Pr  R.,  282;  General  Term  Ist  district. 
(4)  9  How.  Pr.  R.,  288;  General  Term  6tb  district. 
(6)  See  also  Anon^  I  Code  R.,  184. 
(6)10How.  Pr.  R.,  44. 
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tricty  in  which  answers  of  general  denial,  and  also 
of  justification,  in  an  action  to  recover  possession  of 
personal  property,  were  held  not  inconsistent. 

In  Hallenbeck  vs.  Clow,(l)  the  question  of  incon- 
sistent defences  is  very  carefully,  and,  it  would  seem, 
very  accurately  considered,  and  the  conclusion  is 
reached  that  when  the  court  assumes  to  compel  the 
defendant  to  elect  between  inconsistent  defences,  it 
must  do  so  on  the  ground  that  from  the  very  nature 
of  the  case  it  is  impossible  that  the  defendant  can 
have  two  such  defences ;  in  other  words,  as  the  rule 
is  stated  by  the  court,  that  ^'  the  power  of  the  court 
to  require  a  defendant  to  elect  between  defences 
alleged  to  be  inconsistent  should  be  limited  to  cases 
where  the  several  defences  contain  matters  so  incon- 
sistent that  the  proof  of  one  defence  would  neces^ 
sarily  disprove  the  other."(2)  This  brings  us  back 
ex^tly  to  the  equity  rule  as  laid  down  by  the 
Chancellor  in  Hopper  vs.  Hopper,(3)  cited  with  ap- 
probation in  this  same  case,  and  which  seems  in  all 
respects  a  just  and  correct  exposition  of  the  prac- 
tice under  the  Code,  namely,  that  a  defendant 
^^  cannot  set  up  two  defences  which  are  so  incon- 
sistent with  each  other,  that  if  the  matters  consti- 
tuting one  defence  are  truly  stated,  the  matters 
upon  which  the  other  defence  is  attempted  to  be 
based  must  necessarily  be  untrue  in  point  of  fact* 


(1)  9  How.  Pp.  R.,  289. 

(2)  See  aUo  Otis  vs.  Ross,  8  How.  Pr.  R.,  194, 
(8)  11  Paige  Ch.  R.^  46. 
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But  the  defendant  may  deny  the  allegations  upon 
which  the  plaintiff^s  title  to  relief  is  founded,  and 
may  at  the  same  time  set  up,  in  his  answer,  any 
other  matters  not  wholly  inconsistent  with  such  de- 
nial, as  a  distinct  or  separate  defence  to  the  claim 
for  relief  made  by  the  bill,  or  some  part  thereof" 
It  seems  manifest,  from  this,  that  defences  are  not 
inconsistent  when  both  or  all  of  them  may  be  true, 
however  dijBFerent  in  their  nature  they  may  be. 
Thus,  in  Buddington  vs.  Davis,(l)  it  was  said  that, 
while  a  conditional  or  de  bene  esse  defence  could  uot 
b3  sustained,  as  in  an  action  for  libel,  if  the  defend- 
ant should  set  up  that,  if  the  same  was  published  it 
was  true  or  was  privileged^  yet,  that  in  such  action, 
the  defendant  might  separately  deny  and  justify ; 
that  is,  he  might  deny  all  the  allegations  of  the 
complaint,  and  then,  by  a  separate  statement  in  the 
same  answer,  allege  the  truth  of  the  publication ; 
and  again,  by  another  separate  statement,  aver  that 
the  publication  was  privileged.  All  these  several 
defences  might  be  true,  and  proof  of  one  would  de- 
feat the  action.  So  also  in  trespass,  or  assault  and 
battery,  or  other  actions  for  wrong,  he  may  both 
deny  and  justify  within  the  rule  laid  down  in  Hack- 
ley  vs.  Ogmun,  and  other  cases  supra. 

When  inconsistent  defences  are  set  up,  the  defect 
is  properly  to  be  reached  by  motion  to  strike  out 
one  of  the  defences,  in  which  case,  as  under  the  old 


(1)  6  How.  Pr.  R.,  401.    See  also  subject  discussed  and  authorities  cited 
in  libel  and  slander  cases,  anttf  pages  488,  484. 
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pn^ctice,  the  court  will  either  strike  out  the  defence, 
or  compel  the  defendant  to  elect  by  which  he  wiljL 
abide.(l) 

4.  What  need  not  he  stated  in  the  answer, — The 
rule  in  regard  to  what  matters  may  be  given  in 
€|yidence  under  a  general  or  specific  denial  has  al- 
ready been  considered,  and  it  is  unnecessary  further 
to  discuss  the  subject  in  this  place.  The  cases  in 
which  it  has  been  held  that  mitigating  cjrcumstan* 
ces  may  be  pleaded  in  the  answer  or  not,  as  the  de- 
fendant chooses,  have  also  been  cited.(2)  It  seems, 
however,  in  a  great  measure  discretioQary  with  the 
court  whether  in  such  cases  matters  which  may 
properly  be  given  in  e^vidence  under  a  denial  shall 
be  allowed  to  sta^d  in  the  answer  or  not,  and  it  is, 
therefore,  always  better  not  to  plead  them^. 

In  Wies  and  Wife  vs.  Fanning,(3)  it  was  held  to 
be  entirely  unnecessary  for  the  defendant,  in  his 
answer,  to  assert  the  converse  of  a  praposition 
which  the  plaintiff  must  establish  affirmatively  b,ef- 
fore  he  can  recover,  and :  such  matter  w:as  accord- 
ingly struck  out  as  redundant ;  ifpr  in  an  answer 
under  the  Code  is  it  necessary  or  proper  to  set  up 
any  prayer  for  relief,  except  affirmative  relief  be 
asked  on  a  casepresented  by  way  of  counterclaim  ;(4) 
nor  is  it  necessary  in  an  answer  which  contsiins  facts 
showing  that  the  plaiQtiff  ought  not  to  recover,  to 


(1)  Porter  va.  HcGready,  1  G.  R.,  N.  S.,  88,  ftnd  cases  ti^ra. 

(2)  Awt€,  pages  486,  489.  (8)  9  How.  Pr.  R.,  64. 
(4)  Bridge  ▼§.  Payson,  6  Sand.,  216. 
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aocompanj  it  with  the  reason;  the  intent,  to  rely 
upon  ib  IB  A  necessary  inference;(l) 

In  an.  answer,  aa  well  aa  in  a  complaint,  it  i&  un- 
neoessary  to  state  matter  of  which  the  court  takes 
Botioe  eX'C^do ;  or  to  anticipate  a  reply,  said'  state 
matter  which  would  more  properly  come  from  the 
other  aid^  or  to  allege  what  is  presumed  in  law-,  or 
what  is  necessarily  implied.  A  defendant  in  equity 
wae  not  bound  to  answer  a  matter  stated  by  way  of 
recite,  and  not  positively;(2)  nor  as  to  the  correct- 
ness of  an  arithntetioal  proposition  ;(3)  nor  gene^ 
rally  any  allegation  which  was  not  material  for  any 
purpose  of  Uie  suit.(4)  The  same  is  the  practice 
under  the  Code ;  neither  a  prayer  for  relief,  nor  a 
conclusien  of  law,  nor  any  other  matter  upon  which 
an  issue  oanuot-  be.  takcE^-aud  which  is  not  material 
to  the  actios,  need  be  answered;  and  a  failure  to 
answer  will  not  be  deemed  an  admission  of  such 
matters  aa  evideace  on  the-  trial.  - 

It  was  also  a  well  estab^shed  rule  in  equity  that 
the  defendant  was  not  bound  to  answer  any  alle- 
gation which,  if  confessed,  would  subject  him  to 
punishment,  pen^ty  or  forfcituTe.(6) 

ThijS  rule  seems  to  be  preserved  in  substance 
under  our  present  system.  The  law  as  it  now  stands 
by  atatnte(6)  allows  a  party  to  omit  verifying  a 
pleading  in  oases,  where  he  would  be  privileged 


(1)  Brldgt  It.  pBjrtoD,  5  Snd..  216,    <2}  0  Pftlge,  124. 
<3)  Id.,  289.  (4)  S  Bub.  Cb.  B.,  812]  3  Fa 

(6)  4  John.  Ch.  R.,  482;  2  Paige,  699{  S  id.,  528;  16  John.,  6». 
(6)  Laws  of  1864,  pag«  168. 
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from  testifying  as  a  witness  to  the  truth  of  any  mat- 
ter denied  by  such  pleading.  By  the  former  prac- 
tice under  the  Code,  before  the  amendment  of  1851, 
it  was  held,  as  in  the  cases  of  Hill  vs.  Muller(l)  and 
White  vs.  Cummings,(2)  in  the  New  York  Superior 
Court,  that  the  defendant  need  not  admit  or  deny 
allegations  in  the  complaint  which  he  will  state  in 
his  answer  under  oath  he  might  subject  himself  to  a 
criminal  prosecution  by  answering.  The  statement, 
so  verified,  will  put  in  issue  such  allegation,  and  put 
the  plaintiff  to  proof  of  his  case  precisely  the  same 
as  though  an  answer  had  been  interposed  denying 
the  allegation.  The  rule  was  thought  applicable  to 
all  cases  of  criminal  prosecutions,  such  as  misde- 
meanor, for  assault  and  battery,  &c.  But  it  is  be- 
lieved that  the  correct  practice  now  is  for  the  de- 
fendant to  deny  generally  all  matters  alleged  in  a 
verified  complaint  which  he  would  be  privileged 
from  answering  as-  a  witness,  without  verifying  such 
denial,  but  accompanied  by  an  affidavit  stating  the 
excuse  for  not  verifying  the  same.  This  seems  to 
have  been  the  course  adopted  in  Springsteen  vs. 
Robinson,(3)  in  which,  to  a  verified  complaint  in  an 
action  for  assault  and  battery,  the  defendant,  with- 
out taking  issue  on  the  allegations  of  the  complaint, 
set  up  in  his  answer  that  "by  answering  on  oath  the 
allegations  contained  in  the  plaintiff's  complaint  he 
may   subject  himself  to  a  criminal  prosecution  for 


(1)  2Sand./6S4. 

(2)  8  Sand.,  716;  and  see  Also  Thomas  k.  Plumb  rs.  Harrop,  7  How.  Pr. 
R.,  67.  (8)  8  How.  Pr.  R.,  41. 
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the  same  subject  matter/'  &c.,  and  was,  therefore, 
excused,  and  the  answer  was  verified  in  the  usual 
form.  Judgment  was  rendered  upon  it  as  frivolous, 
with  leave  to  amend.  Subsequently  an  amended 
answer,  consisting  of  a  general  and  specific  denials, 
without  being  verified,  was  put  in,  and  this  was 
allowed  to  stand  as  sufiicient.  It  seems,  therefore, 
that  an  answer  purporting  to  be  a  mere  excuse  for 
not  answering,  although  verified  in  due  form,  is  not 
sufficient  to  put  the  facts  of  the  complaint  in  issue; 
but  that  if  the  defendant  would  controvert  them 
he  must  deny  them  in  terms,  and  set  forth  his 
excuse  for  not  verifying  such  denials  in  the  affidavit 
of  verification  ;(1)  or,  if  it  be  apparent  from  the 
nature  of  the  allegations  themselves  that  the  defend- 
ant would  be  excused  from  testifying  to  their  truth 
as  a  witness,  he  may  deny  them  in  his  answer  with- 
out oath,  and  without  setting  up  any  excuse  by 
affidavit  for  not  verifying  such  answer. 

5.  How  statement  of  new  matter^  in  answer^  to  be 
made. — Having  considered,  jir^f,  what  matters  must 
necessarily  be  alleged  by  the  defendant  in  his 
answer;  second^  what  may  be  alleged  by  him  as 
new  matter ;  thirds  what  must  not  be  alleged ;  and 
fourth^  what  need  not  be  alleged ;  it  remains  only 
to  notice  briefly  how  the  statement  by  the  defen- 
dant, of  new  matter  in  his  answer,  must  be  made. 

In  considering  the  manner  of  stating  the  facts  in 
the  complaint,  in  a  previous  chapter  of  this  work, 

(1)  See  po9tf  sec.  y.  of  this  chapter,  "  Verification  of  the  aniwer." 
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it  was  renmrked  that  much  of  what  was  there  said 
would  apply  to  the  mode  of  stating  a  defence  bj 
tibue  defendant  in  his  answer ;  and  it  is  only  necefr- 
Bary  now  to  refer  to  the  remarks  on  the  yarious 
subjects  noticed  under  that  head,  without  repeating 
them  here  in  detail.  There  are,  however,  certain 
matters  specially  applicable  to  the  manner  of  stating 
a  defence  which  it  is  proper  to  notice  in  this  place^ 

We  have  already  seen  that  an  answer  to  be  good 
in  form — if  that  word  may  still  be  used — ^by  the 
settled  principles  of  pleading,  as  modified  by  the 
Code,  must  state  the  facts  constituting  a  legal  ground 
of  defence;  and  these  should  be  set  forth  in  a  plain, 
direct,  definite,  certain  and  traversable  manner,  and 
though  each  defence  must  be  stated  separately,  yet 
any  number  of  facts,  constituting  together  but  one 
proposition,  or  a  single  defence,  may  be  alleged  as 
6uch.(l)  The  general  nature  and  requisites  of  an 
answer,  under  the  Code,  are  very  clearly  defined  by 
Justice  Harris,  in  Buddington  vs.  Davis,(2)  as  fol- 
lows :  "  What  now  is  a  good  answer  would  before 
have  constituted  a  good  plea  in  bar.  Each,  the 
answer  as  well  as  the  plea  in  bar,  must  present 
matter  which  furnishes  a  conclusive  answer  to  the 
cause  of  action  alleged  in  the  complaint  or  declara- 
tion.(3)     A  plea  in  bar  must  deny  the  facts  stated 


(1)  Boyce  vs.  Brown,  7  Barb.  S.  C.  R.  80. 

(2)  6  How.  Pr.  R  401. 

(^>  I  hftT»  ftlr^ady  noticed  the  ezoepti«B  to  IbilrgenenA  rule  in  the  Cftsd 
of  a  partial  defence,  such  as  recouptntntf  Su.,  &c.;  and  also  in  some  other 
cases  where  matters  may  now  be  pleaded  which  hertofore  might  be  put 
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in  the  declaration,  or  it  must  confess  and  avoid  them. 
So  under  the  present  practice,  the  answer  must  either 
controvert  some  allegation  material  to  the  cause  of 
action,  or  state  some  new  matter  which,  admitting 
the  allegations  of  the  complaint  to  be  true,  will 
constitute  a  defence.  In  other  words,  it  must  traverse 
or  deny  the  matter  of  the  complaint,  or  it  must  con- 
fess  and  avoid  it.  In  the  latter  class  of  pleadings, 
whether  under  the  Code  or  at  common  law,  con- 
fession is  an  element  as  essential  as  avoidance. 
There  must  be  an  express  or  implied  admission  that 
the  allegations  constituting  the  cause  of  action  are 
true,  with  a  statement  of  matter  which  destroys 
their  effect/'  Accordingly,  it  was  held  in  that  case 
that  an  answer  in  an  action  for  libel,  which  set  up 
that  if  the  defendant  issued  or  published  the  alleged 
libel,  the  same  was  true,  was  bad  pleading.  This 
doctrine  has  been  held  in  a  great  variety  of  cases, 
mostly  those  in  actions  of  libel  and  slander,  which 
have  been  heretofore  cited,(l)  so  that  the  rule  seems 
fully  and  definitely  established  that  mere  hypotheti- 
cal statements,  or  statements  in  the  alternative,  are 
not  to  be  tolerated,  even  under  the  liberalizing 
system  of  the  Code.  For,  though  in  Buhler  vs. 
Wentworth,(2)  an  apparently  hypothetical  form  of 


in  evidence,  either  with  or  without  a  notice  to  that  effect  under  the  general 
issue.  The  proposition  that,  **  what  now  is  a  good  answer  would  before 
have  constituted  a  good  plea  in  bar,"  is  not  universally  true.  The  converse, 
perhi^M,  may  be  asserted,  that  what  would  have  been  a  good  plea  in  bar, 
as  to  iitbitanee,  is  now  a  good  answer. 
(1)  jinie,  page  488.  (2)  9  How.  Fr.  R.,  282i  17  Barb.,  649. 
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defence  wad  sancfioned,  yet,  as  is  6aid»  no  doubt 
with  entire  accuracy,  in  Wies  and  Wife  v».  Fan- 
ning,(l)  the  question  of  hypothetical  or  de  bene  isse 
pleading  doen  not  seem,  in  that  case,  to  haye  been 
before  the  courts  and  the  decision  evidently  w^nt  to 
the  prMtical  ^ect  of  the  pleadings  and  not  to  any 
conditional  form  of  el^pressicm*  And  the  reason  why 
such  form  of  pleading  is  bad  is  a  substantial,  and 
not  a  technical  reason,  namely,  because  such  a  oon^^ 
ditional  mode  of  expression  is  not  the  allegation  of 
a  fact.  It  is  not  only  a  palpable  violation  of  that 
precision  and  accuracy  of  language  which  the  old 
aystem  required,  but  it  is  in  many  cases  a  mere  eva> 
»on,  and  therefore,  not  to  be  tolerated  under  the 
new*  The  defendant,  for  example,  denies  speaking 
the  precise  slakiderous  words  alleged  in  the  bom- 
plaint.  He  then  answers  further,  that  if  he  did 
speak  them  they  are  true.  Here  is,  manifestly,  no 
allegation  at  all.  It  is  coupled  with  a  condition 
which  the  defendant  has  just  negatived  by  his  gene-^ 
ral  denial*  If  he  spoke  the  words,  they  are  true; 
but  if  he  did  not  speak  them,  as  he  has  already 
asserted  in  his  denial,  then  he  does  not  mean  to  be 
understood  as  saying  anything  about  their  truth. 
K,  therefore,  he  is  able  to  verify  the  denial  of  the 
speaking  of  the  words,  as  a  matter  of  course  he 
may  verify  the  conditional  justification.  And  so  of 
all  other  cases  of  hypothetical  pleading.(2) 


(1)  9  How.  Pr.  R.,  644. 

(2)  See  Arthar  tt.  Brooks,  14  Burb.  8.  C  R.,  588,  and  caaes  tvrpa. 
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But  there  are  cases  in  which  a  mere  hypothetical 
expression  may  be  introduced  into  the  statement  of 
the  defence  without  vitiating  the  pleading;  and 
such  was  the  common  practice  even  under  the  strict 
rules  of  the  old  system,  as  may  be  seen  by  reference 
to  the  precedents.  Thus,  in  the  plea  of  bankruptcy, 
the  defendant  averred  that  **  after  the  making  of 
the  said  several  supposed  promises,  if  any  suck  were 
made,  he,  the  said  defendant,  became  a  i>ankrupt," 
&c.,  &c.  So,  also,  the  plea  c^  nonjoinder  of  a  de- 
fendant, that  ^'  the  several  supposed  promises,  &c., 
if  any  such  were  made  by  said  defendants,  were 
made  by  them  and  one  A.  B.,  jointly,"  &c.  These 
and  similar  cases  are  cited  by  Wood&ufv,  J.,  in 
Ketcham  vs.  Zarega,(l)  in  the  New  York  Common 
Pleas,  in  which  this  subject  is  very  accurately  con- 
sidered, and  such  conditional  forms  of  expression 
are  regarded  as  not  vitiating  the  pleading,  though 
the  general  rule,  that'  hypothetical  pleading  is  ob- 
jectionable, is  fully  admitted.  The  answer  in  that 
case  alleged  that  the  defendant,  '^  further  answering, 
denies  that  the  said  judgment,  if  so  recovered,  still 
stands  in  full  force  and  effect,  and  in  no  way  satis- 
fied or  annulled ;  "  and  the  answer  was  considered 
aot  obnoxious  to  a  demurrer  because  of  this  hypo* 
thetical  form  of  expression.  It  is  only  for  ths  pur^^ 
poses  of  the  issue  formed  upon  the  new  matter,  says 
the  court,  that  the  defendant  mast  admit,  or  rather 


(1)  1  Smith'i  Com.  PI.  R.,  664. 
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that  he  is,  by  setting  up  the  new  matter,  deemed  to 
admit  the  truth  of  the  allegations  avoided  thereby. 
The  distinction,  I  apprehend,  will  be  found  to 
consist  in  this,  that  where  the  entire  allegation,  that 
is,  the  subject  matter  of  the  defence,  is  hypothe- 
tically  stated,  the  answer  is  bad  because  it  is  not  a 
positive  statement ;  but  where  a  mere  hypothetical 
or  qualifying  expression  is  connected  with  a  positive 
statement  of  fact  by  way  of  defence,(l)  such  form 
of  pleading  is  not  objectionable,  and,  indeed,  cannot 
be  strictly  called  hypothetical  pleading.  Thus  it 
will  be  seen,  at  a  glance,  that  there  is  a  manifest 
difference  in  the  proper  signification  of  the  two 
modes  of  expression ;  as,  for  example,  after  a  denial 
in  slander  :  "  The  defendant  further  says,  that  if  he 
spoke  the  words  alleged,  &c.,  the  same  are  true ; " 
and,  ^^  the  defendant  further  says,  that  the  alleged 
words,  &c.,  if  the  same  were  spoken  (that  is,  admits 
ting  the  same  to  have  been  spoken),  are  true."  The 
former  is  a  conditional  allegation,  based  entirely 
upon  the  hypothesis  of  the  speaking  of  the  words, 
which  is  not  conceded  for  the  purpose  of  the 
answer ;  and  this  is  what  may  properly  be  called 
hypothetical  pleading,  which  neither  the  old  nor 
the  new  system  sanctions.  The  latter,  on  the  con- 
trary, is  a  direct  and  positive  assertion  of  a  fact — 
the  truth  of  the  words — with  a  reservation  no 
doubt  of  the  question  of  having  spoken  them,  but 
conceding  the   speaking  for  the  purpose  of  such 

(1)  A«  in  Ketcham  vs.  Zarega,  and  examples  above  cited  on  page  681. 
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defence.  It  is  nothing  more  than  though  the  de- 
fendant had  alleged  that — reserving  to  himself  the 
the  benefit,  and  still  insisting  upon  the  truth,  of  his 
denial,  yet  admitting  that  he  spoke  them — the 
words  are  true.  It  may  be  added,  that  under  the 
Code,  which  gives  a  defendant  the  benefit  of  as 
many  separate  defences  as  he  may  have,  such  reser- 
vation, in  any  form  or  manner  whatever,  is  entirely 
unnecessary.  Perhaps,  therefore,  under  a  very  strict 
rule  of  construction,  such  conditional  or  qualifying 
words  might  be  struck  out  as  superfluous  and  redun- 
dant ;  but  I  do  not  see  how,  in  any  light,  they  can 
be  regarded  as  vitiating  a  pleading  in  point  of  sub- 
stance 

Not  only  must  the  facts  be  unconditionally  stated 
in  the  answer,  but  the  rules  of  good  pleading 
require  that  they  should  not  be  argumentatively 
stated  ;(1)  nor  must  mere  legal  propositions  or  con- 
clusions of  law  be  set  forth,(2)  nor  the  intentions  of 
the  parties ;  nor,  if  such  matters  are  stated  on  the 
other  side,  should  they  be  answered  by  the  defen- 
dant.(3) 

The  answer  must  either  deny  the  allegations  in 
the  complaint  or  state  new  matter.  It  is  not  suffi- 
cient to  admit  the  propositions  set  forth  in  the  com- 
plaint, and  then,  by  way  of  answer,  set  up  and 


(1)  Arthur  v«.  Brooks,  14  Barb.,  583. 

(2)  Gould  vs.  Williams,  9  How.  Pr.  R.,  61;  Seeley  vs.  Engle,  17  Barb., 

687. 
(8)  Barton  vs.  Sacket,  8  How.  Pr.  R.,  868;  Mier  vs.  Cartledge,  7  Barb., 

80;  and  see  preceding  chapter  on  Tk€  Complaint, 
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insist  upon  the  legal  oonsequenoes  which  the  defen* 
dant  claims  result  from  these  admitted  propositions 
of  fact.  This  practice,  though  proper  in  equity,  it 
has  been  held,  is  inadmissible  under  the  Code^l) 

An  answer  must  take  issue  upon  a  material  fact 
in  the  complaint,  otherwise  it  is  improperly  upon 
the  record»(2)  But  where  one  material  allegation 
is  put  in  issue  and  remains  to  be  established,  though 
nothing  else  in  the  complaint  be  denied,  the  answer 
is  good,  and  the  plaintiff  will  be  put  to  his  proof.(3) 
In  Thumb  vs.  Walrath,(4)  it  was  held,  at  special 
term,  that  an  answer  assuming  to  go  to  the  whole 
of  a  single  cause  of  action,  but  containing  facts 
which  constitute  a  defence  to  a  part  only,  is  bad  on 
demurrer;  and  this,  too,  although  the  defendant 
had  put  in  another  and  complete  answer  to  the 
whole  complaint.  The  action  was  to  recover  thirty*^ 
two  acres  of  land,  and  the  defective  answer  set  up 
a  defence  only  to  a  portion  of  the  land.  This  doc* 
trine  was  again  asserted  in  the  case  of  Willis  vs. 
Taggard,(5)  and  it  is  in  analogy  with  the  former 
practice  of  pleading  at  law.(6) 

In  the  latter  case,  whi^  allowed  a  partial  defence 
by  way  of  recoupment  to  be  pleaded,  it  was  said,  in 
the  endeavor  to  reconcile  with  strict  common  law 


(1)  Gould  V8.  Williams,  9  How.  Pr.  R.,  61. 

(2)  Lane  vs.  Gilbert,  9  How.  Pr.  R.,  160. 

(8)  Gepeiiee  Mut.  Ins.  Go.  ys.  Moynihen,  6  How.  Pr.  R.,  821. 

(4)  6  How.  Pr.  R.,  196;  1  C.  R.,  N.  S.,  816. 

(5)  6  How.  Pr.R.,488. 

(6)  6  Hill,  421 ;  1  Denio,  847 ;  1  Chittj  PI.,  610. 
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principles  this  innovation  upon  common  law  plead* 
ings,  that  fhll  effect  might  be  given  to  the  Code  bj 
holding  that  an  answer  claiming  to  set  up  a  full 
defence  and  falling  short  of  it^  is  demurrable ;  but 
if  the  answer  claims  no  more  than  the  facts  which 
it  affirms  will  justify,  it  is  good.  I  cannot  see  that 
any  such  distinction  can  be  useful  in  its  applica- 
tion to  the  matter  of  an  answer  as  we  now  under^ 
stand  its  uses  and  character.  A  partial  defence, 
under  the  Code,  in  all  cases  may  be  pleaded,  as  such, 
as  well  as  a  full  defence  in  bar.(l) 

Separate  defences,  and  how  stated. — The  Code  pro- 
vides that : 

"The  defendant  may  set  forth,  by  answer,  as  many  defenrea 
and  counterclaims  as  he  may  have,  whether  they  be  such  as 
have  been  lieretofore  denominated  legal,  or  equitable,  or  botii. 
They  must  each  be  separately  stated,  and  refer  to  the  causes 
of  action  which  they  are  intended  to  answer,  in  8Uch  maimer 
that  they  may  be  intelligibly  distingui6hed."(2) 

The  nature  of  the  defences  which  may  be  sepa* 
rately  pleaded  has  been  already,  in  part,  considered. 
They  are — ^first,  a  general  or  specific  denial ;  second, 
new  matter  in  avoidance ;  third,  counterclaim. 
They  may  be  legal,  or  equitable  defences,  or  both ; 
and  they  should  not  be  of  such  a  nature  that  if  one 
is  proved  to  be  true  the  other  must  necessarily  be 
false.(3) 

They  must  also  be  separately  stated.     This  is  a 


(1)  Bash  vs.  Prosser,  1  Kernan,  847;  and  see  ante^  pages  467,  468. 

(2)  Am.  Code,  1862,  sec.  160. 
(8)  See  ante,  pages  620^24. 
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very  important  and  essential  feature  in  the  manner 
of  stating  a  defence.  The  provision  in  the  Code  is 
conclusive  to  show  that  defences  must  be  single; 
that  is,  not  consisting  of  a  single  allegation,  or  a 
single  material  fact,  but  of  a  single  matter,  which, 
as  a  whole,  and  complete  in  itself,  will,  if  proved, 
form  an  entire  defence  to  so  much  of  the  complaint 
as  ]t  assumes  to  an6wer.(l)  And,  according  to 
Justice  Selden,  there  can  be  no  proper  mode  of 
framing  an  answer  in  a  common  law  action  without 
distinguishing  each  separate  defence  by  at  lea3t 
some  appropriate  commencement,  if  not  conclusion ; 
as,  for  example,  "  and  for  a  further  defence,"  &c.  ;(2) 
and  this  is  fully  approved  by  Justice  Welles,  in 
Lippencott  vs.  Goodwin.(3) 

In  the  leading  case  of  Boyce  vs.  Brown,  (4)  several 
times  above  cited,  it  was  said,  on  appeal  to  the 
Supreme  Court,  by  Justice  Hand  :  **  As  I  understand 
section  150,  it  is  a  statutory  inhibition  against  du- 
plicity in  stating  two  defences  together.  Each  de- 
fence, or  ground  of  defence,  must  be  separately 
stated ;  and  this,  I  think,  applies  to  more  than  one 
defence  to  the  same  cause  of  action,  as  well  as  to 
different  defences  to  different  causes  of  action;  so 
that  under  the  Code,  as  amended  by  act  of  April 
11,  1849,    it  may  be  doubtful  whether  what  was 


(1)  See  Willis  vs.  Taggard,  6  How.  Pr.  R.,  483. 

(2)  Benedict  vs.  Seymour,  6  How.  Pr.  R.,  802. 
(8)  8  How.  Pr.  R.,  242. 

(4)  7  Barb.  S.  C.  R.,  80;  8  How.  Pr.  R.,  891. 
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matter  of  form  before,  requiring  a  special  demurrer, 
is  not  now  matter  of  substance,"  &c.(l) 

The  separate  grounds  of  defence,  separately  stated 
as  prescribed  in  section  150,  take  the  place  of  sepa- 
rate pleas. (2)  But  it  is  said  in  Bridge  vs.  Pay- 
8on,(3)  that  though  each  statement  intended  as  a 
defence  must  be  complete  in  itself,  yet  the  Code 
does  not  require  any  formal  commencement  or  con- 
clusion of  such  statement.  There  is  nothing,  how- 
ever, in  the  Code  to  forbid  this ;  and  the  practice 
recommended  in  Lippincott  vs.  Goodwin,  and  Bene- 
dict vs.  Seymour,  namely,  that  the  pleader  indicate 
distinctly  by  fit  and  appropriate  words  where  his 
statement  of  defence  commences  and  where  it  con- 
cludes, is  doubtless  the  most  safe  and  prudent.  Be- 
sides, the  86th  rule  of  the  court  requires  that  each 
defence  shall  be  not  only  separately  stated,  but 
plainly  numbered.^i)  And  see  further,  as  to  separate 
statement  of  counterclaim,  post,  section  iv.  of  this 

chapter. 

It  is  held,  however,  in  Otis  vs.  Ross,(5)  that  the 
section  of  the  Code  requiring  several  defences  to 
be  separately  stated  relates  to  distinct  afl&rmative 
defences — ^new  matter — ^and  not  to  mere  denials  of 
the  allegations  in  the  complaint.     The  answer,  it 


(1)  See,  on  this  point,  Fry  vs.  Bennett,  1  C  R.,  N.  S.,  262,  and  po$t, 

chap,  vii.,  sec.  8. 

(2)  Cobb  vs.  Frazee,  per  Gublet,  J.,  4  How.  Pr.  R.,  418. 

(8)  5  Sand.,  210. 

(4)  See  mode  of  raising  the  objection  in  snch  cases,  po$tf  page.  689. 

(6)  8  How.  Pr.  R.,  198. 
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was  said,  does  not  contain  a  double  defence  because 
it  denies  two  facts,  both  of  which  are  necessary  to 
make  out  a  good  cause  of  action ;  and  the  reason 
given  was,  that  otherwise  an  answer  could  never 
deny  more  than  one  material  allegation  of  the  com- 
plaint, and'  would  of  necessity  admit  all  the  rest ; 
or  the  defence,  although  consisting  of  bald  denials 
of  allegations  on  the  other  side,  would  call  for  as 
many  separate  answers  as  there  are  material  alle- 
gations to  be  denied.  The  court  was  t^ierefore  of 
the  opinion  that  all  the  material  facta  constituting 
one  cause  of  action,  however  numerous  those  facts 
are,  may  be  denied  in  one  answer,  without  separa- 
ting such  denials. 

The  defences  must  not  only  be  separately  stated, 
but  they  must  "refer  to  the  causes  of  action  which 
they  are  intended  to  answer  in  such  a  manner  that 
they  may  be  intelligibly  distinguished."  That  is  to 
say,  if  the  complaint  contains  several  distinct  causes 
of  action,  these  are  to  be  separately  stated,  in  sub^ 
stance  similar  to  the  manner  of  stating  the  counts  in 
a  declarationXl)  and  each  cause  of  action  must  be 
separately  answered.  If  the  defendant  have  two  or 
more  defences  to  any  one  cause  of  action,  he  may 
set  them  forth,  but  each  defence  must  point  out  spe- 
cifically  the  cause  of  action  to  which  it  is  designed 
to  be  an  answer,  as,  for  example,  "and  as  to  the  cause 
of  action  secondly  set  forth  in  the  plaintiff's  com- 
plaint, the  defendant,  for  answer*  further  says,  &c.," 

(1)  Jnte,  pages  844-860. 
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,or  in  some  other  way  to  distinguish  it  intelligibly. 
The  burden  of  analyzing  the  defence,  as  has  been  well 
remarked,  is  not  to  be  thrown  on  the  court  at  the 
trial,  nor  is  the  plaintiff  bound  to  take  notice  of  it 
at  his  peril.  If,  instead  of  observing  these  rules 
prescribed  for  the  manner  of  the  statement  of  a 
defence,  the  defendant  mingles  together  two  or  more 
statements,  each  of  which  would  be  a  sufficient 
defence,  if  separately  stated,  the  court  will  strike 
out  one  on  motion,(l)  or  perhaps  set  aside  the 
answer.(2)  And  similar  consequences  will  result 
from  setting  up  separately  two  or  more  defences  to 
a  complaint  containing  several  distinct  causes  of 
action,  without  properly  distinguishing  as  to  whidh 
cause  each  defence  is  intended  to  apply.  Perhaps, 
however,  in  such  a  case,  the  proper  way  would  be 
for  the  plaintiff  to  move  that  the  defendant  be  com- 
pelled to  make  his  answer  more  definite  and  certain 
by  amendment.(3) 

Joint  or  separate  answer. — ^If  there  are  two  or 
more  defendants,  each  defendant  may  put  in  a  sepa- 
rate answer  in  cases  where,  according  to  section  274 
amended  Code,  a  several  judgment  may  be  proper. 
In  equity,  two  or  more  persons  might  join  in  the 
same  answer ;  and  Where  their  interests  were  the 
same,  and  they  appeared  by  the  same  solicitor,  fhey 


(1)  Benedict  vs.  Seymour,  6  How.  Pr.  R.,  801. 

(2)  BUnchard  vs.  Strait,  8  How.  Pr.  R.,  88;  Sipper^y  et  a1.  ts.  Trqy 
and  Boston  R.  R.  Co.,  9  How.  Pr.,  88. 

(8)  Wood  vs.  Anthony,  9  How.  pr.  R.,  78;. and  left,  on  thii  Bul^tf  po$t, 
chap,  vii.,  on  the  Demurrer, 
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ought  to  do  80,  unless  some  good  reason  existed  for 
answering  separately.(l)  When  a  joint  fiduciary 
capacity  exists,  a  joint  answer  should  be  adopted. 
But  the  rule  does  not  apply  where  the  joint  parties 
are  liable  to  account,  and  incur  responsibility,  as  in 
the  case  of  executors  and  trustees.(2)  When  the 
interests  of  the  defendants  are  not  the  same,  they 
should  answer  separately. 

Where  the  defendants,  if  liable  at  all,  are  all 
liable  as  joint  contractors,  the  answer,  as  in  equity 
cases  should  be  joint.(3)  If  the  defendants  are 
severally  liable',  each  may  properly  appear  sepa- 
rately, and  answer ;  as,  for  example,  in  case  the 
defendants  hold  diflFerent  relations  to  the  plaintiffs, 
such  as  the  maker  and  endorser  of  a  promissory 
note,  &c.  So  also  where  the  defence  relied  on  is  a 
mere  personal  discharge,  such  as  bankruptcy  of  one 
joint  contractor,  infancy,  &c.(4)  In  actions  for  a 
wrong  or  injury,  as  trespass,  slander,  assault  and 
battery,  &c.,  the  plaintiff  is  allowed  to  recover 
against  one  or  more  of  several  defendants,  and  a 
several  judgment  is  always  proper.  Each  of  the 
defendants,  therefore,  may  answer  severally,  and  by 
the  same  or  by  different  attorneys.  Where,  how- 
ever, two  defendants  answer  separately  by  the  same 
attorney,  and  verdict  and  judgment  are  given  in 


(1)  1  Barb.  Ch.  Pr.,  168.  (2)  id.,  157. 

(8)  "  Each  defendant  is  at  liberty  to  use  such  plea  as  he  may  think 
proper  for  his  defence,  and  they  may  either  join  in  the  same  plea  or  sever  at 
their  discretion."    Snch  was  the  mle  at  common  law.    Steph.  PI.  257 

(4)  4  How.  Pr.  R.,  272;  1  Chit.  PL,  86.  /     '       ' 
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their  favor,  but  one  bill  of  costs  w^U  be  allowed.(l) 
And  where  two  defendants  answer  separately,  by 
different  attorneys, '  one  of  whom  is  a  clerk  in  the 
office  of  the  other,(2)  or  who  are  partners  in  busi- 
ness,(3)  but  one  bill  of  costs  will  be  allowed ;  other- 
Vise,  if  not  partners.(4) 

If  one  or  more  of  the  defendants  fail  to  answer 
in  cases  where  a  several  judgment  may  be  proper, 
the  court  will  render  judgment  against  them,  leaving 
the  issues  raised  by  the  answer  of  the  defendant  or 
defendants  who  appear,  to  be  tried.(5)  But  an  an- 
swer put  in  by  one  of  the  several  defendants  must 
be  material  on  the  question  of  the  plaintiff^ s  right  to 
recover;  it  cannot  set  up  equities  to  be  adjusted  be- 
tween him  and  a  co-defendant,  pursuant  to  section 
274  of  the  Code.(6)  But  the  claims  of  one  de- 
fendant may  be  disputed  by  either  of  his  co-de- 
fendants, as  well  as  the  plaintiff;  and  it  is  no  ob- 
jection to  this  that  the  different  defendants,  if  they 
all  appear,  do  not  serve  their  answers  on  each 
other;  as  in  Bogardus  vs.  Parker,(7)  where  it  was 
held  that  the  claims  of  different  defendants  in  a 
partition  suit  might  be  tried  and  adjusted,  if  they 


(1)  Tracy  vs.  StODC,  4  How.  Pr.  R.,  104. 

(2)  6  How.  Pr.  R.,  404.  (3)  6  How.  Pr.  R.,  9. 

(4)  5  Id.,  8C6.  The  N.  Y.  Superior  Court  allowed  separate  bills  of  costs 
againtt  two  defendants  defending  by  the  same  attorney  (4  Sand.,  671) ;  but 
H  was  held  by  the  same  court,  in  another  case,  that  bat  one  bill  could  be 
allowed  in  favor  of  two  defendants.    8  Sand.,  760. 

(5)  Am.  Code,  sec.  274. 

(6)  Woodworth  vs.  Bellows  and  others,  4  How.  Pr.  R.,  24,  per  Wulubs,  J. 

(7)  7  How.  Pr.  R.,  806. 
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involve  interests  in,  or  liens  on,  the  property  flought 
to  be  partitioned.  And  in  rendering  a  judgment 
under  this  section,  which  shall  determine  the  rights 
of  the  plaisitifii3  or  defendants,  as  between  them- 
seiveB,  the  defendant  claiming  such  judgment,  as 
against  a  co-defendant,  must  actually  appear  as  a 
litigatiiig  party  in  court.(l)  It  seems  to  be  proper, 
uaderthe  Code,  for  Jt  defendant  to  join,  with  a  suffix 
cient  answer  barring  the  plaintiff's  right  to  recover, 
an  answer  containing  facts,  which,  if  proved,  will 
authorize  the  court  to  render  judgment  that  he  be 
subrogated  in  plaoe  of  the  plaintiff,  or  such  other 
jxidgmrat  as  wiU  determine  the  equities  between 
him  and  his  co-defendant.  Such  answer,  however, 
should  not  be  allowed,  if  oalcuiated  to  prejudice  or 
delay  the  plaintiff  in  collecting  his  demand ;  «nd  it 
wonld  seem  to  be  but  just  that  in  such  case  the 
court  should  require  the  truth  of  the  defence,  as 
against  the  jplaintitf,  to  be  verified  by  aflSdavit. 

There  seem  to  be  cases,  too,  in  which  it  is  indie- 
pensable  that  the  defendant  seeking  affirmative 
Belief  againet  another  defendant,  or  setting  up  a 
conflicting  claim  upon  grounds  not  brought  in  issue 
by  the  complaint  itself,  should  file  his  cross  com- 
plaint to  enable  the  adverse  defendant  to  litigate 
the  points  in  controversy  between  them.  At  all 
events,  such  affirmative  relief,  it  has  been  held,(2) 
will  not  be  adjudged  against  a  defendant  who  has 


.(1)  Nortevy  y«.  Seely,  4  How.  Pr.  R.,  7«. 

(2)  See  this  aubject  discussed  in  Tracy  vs.  N.  T.  Steam  faucet  0©.,  I 
Smith's  Com.  PI.  R.,  860. 


SSC.  HI.]  STATEMENT  OV  NEW  MATTER.  643 

not  answered  in  the  action  where  such  cross-com- 
plaint or  answer  has  not  been  served  on  him,  and 
he  has  not  been  apprised  that  it  will  be  demanded. 
And  generally  all  matters  of  defence  set  up 
should  be  true.  Under  the  old  system  of  pleading, 
it  was  very  quaintly  but  correctly  remarked,  that 
"truth  is  not  properly  a  quality  of  pleading  ;"(1) 
and  though  a  cardinal  rule  was,  that  the  pleadings 
ought  to  be  true,  yet  in  geo^Fal  there  was  no  way 
of  enforcing  this  rule,  because,  regularly,  there  was 
no  proper  way  of  proving  the  &lsehood  of  an  al- 
legation till  issue  had  been  taken  and  trial  had 
upon  it.(2)  The  science  of  pleading,  it  was  said, 
had  no  rules  whereby  truth  could  be  ascertained.(3) 
The  original  Code  attempted  to  remedy  this  defect 
in  part,  by  requiring  a  verification  to  all  pleadings, 
and  thus  bringing  down  the  allegations  to  the  com- 
pass of  ordinary  probability,  if  not  of  absolute 
truth.  The  verification  being  now  optional  with 
the  plaintiff,.  ^  false  or  sham  answer  may,  of  course, 
still  be  put  in.  But  the  Code  has  provided  a  way 
to  enforce  the  rule  requiring  truth  in  pleading,  by 
arming  the  court  with  power  to  strike  out  such 
sham  answer  and  render  judgment  in  a  summary 
manner,  on  motion;  although  this  remedy  seems  to 
be  but  partial,  inasmuch  as  it  is  held  not  to  extend 
to  the  striking  out  of  an  answer  containing  a 
mere  denial.(4) 


(1)  Evans  on  PL*  96.  (2)  Steph.  on  PL,  441.  (8)  n>id. 

(4)  Po§t^  sec.  Ti.  of  UUs  clMi|ptttr. 


544  ANSWER.  [oh.  v. 


SECTION  IV. 


COUNTERCLAIM. 


The  word  "counterclaim"  is  introduced  into  the 
Code  by  the  amendments  of  1852.  As  the  section 
now  stands,(l)  the  answer  must  contain,  besides  a 
general  or  specific  denial  of  the  allegations  which 
the  defendant  intends  to  controvert : 

2d.  *'  A  statement  of  any  new  matter  constituting  a  defence 
or  counterclaim, (2)  in  ordinary  and  concise  language,  without 
repetition." 

Besides  this  provision,  the  amendments  of  1852 
introduced  into  the  Code  the  following  new  defi- 
nition. 

''The  counterclaim  mentioned  in  the  last  section  must  be  one 
existing  in  favor  of  a  defendant,  and  against  a  plaintiff,  between 
whom  a  several  judgment  might  be  had  in  the  action,  and  arising 
out  of  the  following  causes  of  action : 

''1.  A  cause  of  action  arising  out  of  the  contract  or  trans- 
action set  forth  in  the  complaint  as  the  foundation  of  the  plain* 
tiff^s  claim,  or  connected  with  the  subject  of  the  action. 

'*2.  In  an  action  arising  on  contract,  any  other  cause  of  action 
arising  also  on  contract,  and  existing  at  the  commencement  of  the 
action." 

The  latter  subdivision  evidently  embraces  that 
class  of  defences  to  an  action  usually  denominated 


(1)  Sec.  149,  Am.  Code. 

(2)  The  word  '^coanterclftim"  is  substituted  in  place  of  ''set-off." 
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set-off,  The  fopmer,  otfaer  cases  of  cross  demand 
between  the  parties  growing  out  of  the  subject 
matter  of  the  suit. 

What  is  cotmterdaim.-^-lt  may  be  important  to 
know  the  exact  definition  of  the  term  *•  counter- 
cla)m/^  as  used  in  the  Code,  and  what  species  of 
defences  it  was  intended  to  embrace ;  for,  as  will  be 
noticed  mor^  at  large  in  the  next  chapter,  it  is  only 
in  c€tse  the  defence  sjBt  up  is  a  '^  counterclaim ''  that 
a  reply  is  now  necessary.  It  might,  perhaps,  in  the 
absence  of  all  judicial  construction  on  this  new  pro- 
vision of  the  Code,  be  diflScult  to  define  correctly 
and  with  precision  the  exact  legal  definition  of  the 
term  ''counterclaim."  It  undoubtedly  embraces 
what  was  formerly  known  as  set-off,  and  also  re- 
coupment of  damages  in  those  cases  where  such 
matter  of  recoupment  would  have  been  the  subject 
of  a  cross  action.  But  it  has  also  evideDtly  a  wider 
and  more  extended  signification;  aud,  embracing 
matters  which  heretofore  have  been  classed  as  purely 
equitable,  and  could  not  have  been  interposed  to  an 
action  at  law,  or  directly  in  a  suit  in  equity,  it  is 
intended  to  apply  to  every  deiGsnce  which  heretofore 
would  have  been  the  subject  of  a  cross  Buit,  equit- 
able as  well  as  legal,  such  not  only  as  go  to  defeat 
the  plaintiff's  action  merely,  but  such  as  ask  affir- 
mative relief  for  the  defendant,  limited  oxily ,  in  crises 
other  than  ^  aet^off  on  icontra^i^t,  by  itlji^  restriotion 
that  such  defence  must  arise  out  of,  or  be  connected 
with  the  subject  of  the  plaintiff's  demand. 

69 
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It  may  be  proper  here  to  observe  that  the  portion 
of  the  Code  above  quoted,  relative  to  the  "  counter- 
claim/' is  identical  with  the  provisions  on  that  sub- 
ject contained  in  the  report  of  the  commissioners  to 
the  legislature  of  1850,  which  was  printed,  but 
never  acted'  on  by  that  body.(l)  In  order  to  eluci- 
date more  clearly  the  nature  of  the  counterclaim, 
as  intended  by  the  commissioners,  I  quote  the  fol- 
lowing from  their  explanatory  note  to  the  section 
in  question : 

''  The  statute  of  setroiT  was  the  first  innoyation  upon  the 
common  law.  That,  however,  was  quite  limited  in  its  opera- 
tion. Of  late  years  the  courts  have  let  in  a  new  set  of  cross 
demands  under  the  name  of  recoupment  We  propose  in  this 
section  to  open  the  door  still  wider,  and  to  admit  many  cross 
demands  now  excluded.  Further  experience  may  show  that 
the  door  should  he  open  wider  still. 

"  The  first  subdivision  of  this  section  is  intended  to  remove 
a  doubt,  which  has  been  sometimes  expressed,  whether  affirma- 
tive relief  can  be  given  upon  an  answer  setting  up  a  defence 
which  heretofore  would  have  been  accounted  equitable  only. 
For  example^  in  the  case  of  an  action  to  dispossess  an  occu- 
pant of  land  ;  the  defendant  claims  to  occupy  under  a  contract 
to  purchase,  and  asks  on  his  part  for  a  judgment  that  the 
plaintiff  give  him  a  conveyance.  It  is  tho  intention  of  the 
Code  that  the  whole  controversy  between  the  parties  should  be 
settled  in  one  action,  and  that  either  plaintiff  or  defendant 
should  have  such  relief  as  the  nature  of  the  case  requires.  It 
is  as  easy  to  do  this  as  it  is  to  decide  upon  what  was  con- 
sidered a  mere  equitable  defence  to  a  legal  demand,  and  there 
is  no  difficulty  in  either. 

**  Suppose  an  action  upon  a  written  agreement,  to  recover 
damages  for  not  performing  it.    The  defendant  answers  that 

(1)  See  Bepori,  sec  Oi(,  snb.  2,  and  iec.  646. 
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thfl  writing  does^iot  ezpreBs  the  intention  of  the  parties,  and 
that  he  did  perform  it  according  to  the  real  agreement  between 
them.  Ir  Buch  a  defence  admissible  under  the  Code  ?  That 
question  involves  another,  which  is  this  :  is  the  agreement  by 
the  law  of  the  land  binding  upon  the  defendant  as  it  stands,  or 
is  it  not?  Now,  if  it  be  not  binding,  that  is,  if,  before  the  Code, 
he  could  by  any  form  of  action  get  rid  of  it,  he  can  do  so  now 
in  the  action  prosecuted  under  the  Code.  The  effect  of  the 
Code  is  to  open  the  door  to  remedies  without  disturbing  rights. 
It  has  not  changed  the  parties.  Ithasnimplifie^  and  shortened 
their  remedie8."(l) 

From  these  remarks  of  the  commissionera,  we 
gain  a  tolerably  clear  idea  of  the  nature  and  extent 
of  the  "  counterclaim,"  as  used  in  the  Code.  It  is 
intended  to  embrace : 

,  First.  Matters  which,  by  the  statute,  might  here- 
tofore have  been  interposed  by  way  of  set-off  in  an 
action  on  contract,  and  also,  in  such  action,  any 
other  damages,  liquidated  or  unliquidated,  accrued 
at  the  commencement  of  the  action,  arising  on  a 
contract  between  the  parties  to  the  action  or  as- 
signed to  the  defendant  before  the  action  was  com- 
menced. 

Second.  Matters  which  heretofore  might  have 
been  given  in  evidence  in  recoupment  of  damages, 
,  and  which  would  have  been  the  subject  of  a  cross 
action  by  the  defendant  against  the  plaintiff. 

Third.  Any  other  matter  of  defence,  legal  or 
equitable,  whereby,  by  "  the  law  of  the  land/'  the 
defendant  would  have  been  enabled,  in  any  form  of 

(1)  Bepwt  ofths  oonuaiuioiien,  oompleta,  page*  Sfl7,  268. 
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action,  legal  or  equitable^  not  only  to  defeat  the 
plaintiffs  claim,  but  to  have  obtained  affirmative  re- 
lief  in  respect  to  some  matter  growing  out  of  or 
connected  with  such  claim. 

And  Fourth.  Any  matter  arising  out  af  or  con- 
nected lirith  the  subject  of  the  plaintiff's  action, 
Which,  though  not  a  complete  defence  thereto,  might 
have  been  the  ground  of  another  action  by  the  de- 
fendant agaiAst  the  plaintiff  for  damages  or  specific 
relief. 

The  view  taken  by  the  courts  of  this  provision 
of  the  Code(l)  is  not  substantially  different  from 
the  above.  In  Silliman  vs.  Eday,(2)  Justice  Cbip- 
P£N  thinks  a  counterclaim  must  be  construed  to 
mean  '^  an  opposition  claim,  or  demand  of  something 
due ;  a  demand  of  something  which  of  right  belongs 
to  the  defendant  in  opposition  to  tlie  right  of  the 
plaintiff."  In  Gage  vs.  Angell,(3^)  Justice  Allen 
regards  it  as  "  sufccently  comprehensive  to  embrace 
any  claim  or  demand  of  any  right,  or  o^  any  amount 
due  or  supposed  to  be  due,  adverse  or  in  opposition 


TV)  theVzitdt  ibeaiifikgbf  the  tei^  ''cOtutefclftlBi/'tiB  tAedin  the<;ode, 
seems  to  bate  baffled  jadicial  ingenuity  itself;  and  "some  of  the  judges  have 
not  liesitated  to  acknowledlge  the  fact  In  no  Very  complfmcntary  ferihs  to 
ihe  aiie'hM's  bf  tfaiS  proYfeidn.  Jt&ih  bAMouicio  thinkslt  uniiecesiMry  *'tb 
attempt  to'Qeflne'Uib^preciiie  zbeanlng  of  this  linfoftniiate  compound  Which 
has  been  pressed  by  our  modem  Solobs  into  the  service  of  the  fourth  and 
it  Is  to  'be  hbped  thb  Idst  'e^itloh  of  the'dodb."  And  Judge  Okh^pk^  doubts 
'Miether'a  idore^rpftttiiSg,  undehfaAbld,  impracticable  combination t)f 
words  could  hare  been  Joined  together  in  the  English -language  than  those 
selected  &ithts  particular  by  the  '^modern  reformers  who  claim  (o'^stand'as 
q[>oBsors  to  the  Code.''  See  Roscoe  vs.  Maison,  7  How.,  128 ;  Silliman  ts. 
Eddy,  8  How.,  128. 

(2)  8  How.  jhr.-RCift.  WB«Wr.Ft.  k.,^ete. 
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to  tli^  claim  ot  deBMDd  of  the  plaintiff.    All  cltdms 

and  <leiband0  af  the  defeadant  aigaiust  ih«  plaintiff, 

in  an  action  which,  if  allowed,  will  reduce  or  ovcr- 

tHirn  the  plaintiff's  ciaim»  may  be  said  to  be  ooun- 

terdaious,  th&t  is,  adverse  to  the  plaintiff.    Whether 

they  nAy  be  ^et  uip  in  d^lbnce  of  the  action  depends 

upc^  the  question  wi^ether  they  came  within  the 

160th  section,  which  limits  -and  defines  the  ooonter*' 

claiiwsi  l^hich  may  be  thus  set  up."    In  Kneedkr  vs. 

Steenburgh,(l)   Justice  Hand    considers  the  term 

as  having  a  more  restricted  meaning,  and  that  the 

counterclaim  of  the  Code  must  be  in  itself  a  cause 

of  action,  or  cross  demand.      "The  defendant,"  he 

says,  "can  have  no  claim,  properly  speaking,  arising 

solely  out  of  the  plaintiff's  cause  of  action.     And 

where  thfe  defence  rests  in  the  mere  right  of  rfe- 

dudion  or  diminution  of  the  plaintiff^s  damages,  the 

law  before  gave  and  enforced  that  right.    The  claim 

of  the   plaintiff  may  now   be  met  by  independent 

oauses  of  action  arising  upon  the  same  or  another 

contract ;  bnt  that  is  quite  another  thing." 

In  the  application  of  thebe  principles,  Judge 
Hand  thinks  that  in  a  suit  by  a  vendor  against  his 
vendee,  for  purchase  money,  when  the  vendee  sets 
up  in  defence,  and  claims  to  recover  damages  for  a 
breach  of  warranty  of  the  thing  sold,  this  is  a 
counterclaim  within  the  meaning  of  the  Code ;  but 
that  where  a  vendee,  who  has  paid  nothing  in  an 
action  for   the  purchase  money,  seeks  merely  to 


(1)  10  How.  Pr.  R.,  67. 
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redace  the  amount  of  the  recovery  by  showing  a 
partial  failure  of  the  consideration,  or  even  defeat  a 
recovery  by  showing  a  total  failure,  such  a  defence, 
inasmuch  as  it  is  not  properly  a  ^'cause  of  action/'  and 
does  not  ^^arise  out  of  a  cause  of  action/'  cannot,  in  a 
strict  sense,  be  deemed  a  counterclaim.(l)  And  in 
a  recent  case  in  the  N.  T.  Superior  Court,  (2)  the 
counterclaim  is  considered  as  relating  only  to  such 
causes  of  action  as  exist  against  the  plaintiff  on  the 


(1)  In  the  following  extract  from  the  opinion  in  this  case,  Juihsb  Hahd 
traces  the  derivation  and  use  of  the  term  ''counterclaim:" 

**ThQ  meaning  of  the  word  'counterclaim'  has  already  been  the  sulgect  of 
some  discussion.  Not  being  a  word  of  art,  nor  found  in  oar  dictionarieS| 
its  definition,  as  used  in  sees.  149  and  150  of  the  Code,  is  not  perfectly 
dear.  It  does  not,  howoTer,  owe  its  pateniity  to  the  Oode.  Altltough  sel- 
dom used,  it  has  beeu  occasionally  by  the  profession.  (By  Williams  and 
Pattbbson,  J.  J.,  in  Mee  vs.  Tomlinson,  4  Ad.  and  E.,  262;  Wildb,  C.  J., 
in  Galleiidar  vs.  Howard,  10  0.  B.,  802;  Sedg  on  Damage's,  ch.  17.)  Like 
some  other  rather  inelegant  oompousda,  as  ^oounter  demand'  (6  Yw.,  141), 
'counter-letter*  (U  Pet.  R.,  851),  •counter-paper'  and  'counter-security' 
(Chit,  on  Bills,  711),  *  counter-action*  (5  Exch.  R.,  866),  it  may  be  some- 
times met  with  in  our  law  books  {  bat  most  generally,  before  the  (3ode,  I 
believe,  ic  had  reference  to  a  set-off.  The  word  'claim'  has  been  con^d- 
ercd  a  'word  of  art,'  and  long  since  was  defined  by  Cb.  J.  Dteb  to  be  'a 
challenge  by  a  man  of  the  property  or  ownership  of  a  thing  which  he  haa 
not  in  possession,  bat  which  is  wrongfully  detained  fVom  him.'  (Plowd., 
859.)  And  its  popular  signification  and  use  would  hardly  include  recoup- 
ment in  every  case.  Recoupment  is  not  always  a  subsisting  claim.  Sup- 
pose a  disseisor  erects  permanent  improvemente  )  when  called  upon  to  re- 
spond in  damages,  he  may  recoup  what  he  has  so  expended.  (Coulter's 
case,  5  Co.,  181  ;  8  Yin.,  556  ;  Sedg.  on  Damages,  ch.  17  ;  2  R.  S.,  811.) 
And  yet  he  has  no  cause  of  action  therefor.  Its  early  use  was  in  this 
sense  ;  but  I  do  not  understand  this  would  be  a  counterclaim  without  the 
Code.  Indeed,  the  examples  of  recoupment,  given  by  Yiner,  are  under 
the  head  of  'Discount.'  A  counterclaim  must  be  a  cause  of  action — a 
'cross-demand/"  &c.,  &c 

(2)  Gleason  ts.  Moen,  2  Duer,  689. 
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record,  and  might,  in  their  nature,  be  the  basis  of 
an  action  against  him  at  the  suit  of  a  defendant. 
Thus  a  set-off  against  an  assignor,  before  notice  of  as- 
signment, is  defensive  matter  merely,  and  not  strict- 
ly a  counterclaim  in  an  action  by  the  assignee. 

The  tests  of  a  counterclaim,  therefore,  would  seem 
to  be,  that  it  must  be  matter  which,  in  itself,  would 
have  been  the  subject  of  an  independent  suit ;  or 
matter  looking  to  affirmative  relief j  either  in  partial 
mitigation,  or  total  extinguishment  of  the  plaintiff's 
claim.  It  is  a  claim  set  up  by  the  defendant  counter 
to  the  claim  of  the  plaintiff;  a  claim  for  which  the 
defendant  might  have  brought  a  suit  against  the 
plaintiff,  whether  such  claim  be  such  as  heretofore . 
was  denominated  legal  or  equitable,  or  whether  its 
results  be  to  affect  the  plaintiff's  demand,  or  to 
establish  an  independent  demand  against  him. 
Matter  alleged  by  way  of  defence,  not  being  in  itself 
a  valid  cause  of  action,  or  looking  to  affirmative 
relief,  is  not  a  counterclaim,  within  the  meaning  of 
the  Code,  and  requires  no  reply. 

In  the  further  discussion  of  the  subject,  I  shall 
consider  the  counterclaim  with  reference  to  particu- 
lar classes  of  defences,  and  examine  each  separately, 
in  connection  with  the  principal  decisions  under  the 
Code  relating  thereto,  in  the  following  order ;  1st, 
Set-off;  2d,  Recoupment;  3d,  Other  subjects  of  cross  ac- 
tion and  for  specific  relief 

(1)  MoneU'B  Pr.  (2d  ed.),  584;  1  Wbittaker's  Pr.  (2d  ed.),  508. 
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In  respect  to  the  seUoff^  or  a  oause  of  action  arising 
on  contract,  it  is  to  be  observed  that  the  demand 
must  exist  at  the  time  of  the  commencement  of  the 
action.  This  is  in  accordance  with  the  rule  existing 
before  the  Code.(1 )  Bot  in  other  respects  the  Code 
has  enlarged  the  privilege  of  set-off  beyond  what 
the  statute  permitted.  Thus,  bj  reference  to  the 
statute  of  set-off,  it  will  be  seen  that  a  demand,  to  be 
set-off,  must  be  not  only  one  arising  upon  judgment 
or  contract,  but  must  be  *^  a  demand  for  real  estate 
sold,  or  for  personal  property  sold,  or  for  money 
paid,  or  services  done,  or  if  it  be  not  such  a  demand, 
the  amount  must  be  liquidated^  or  be  capable  of 
being  ascertained  hy  calctdation; "  and  it  could  b^ 
allowed  only  in  ^'actions  founded  upon  demands 
which  could  themselves  be  the  subject  of  set«<off 
according  to  law."(2) 

When  the  suit  was  upon  an  unliquidated  demaod. 
as  a  bond  of  indemnity,  no  set^  was  allowed^S) 
There  could  be  ik>  set-off  for  a  landlord's  breach  of 
covenant  or  agreement  in  his  l^ase ;  the  remedy 
%eing  by  oross  action.(4)  Though  the  tenant,  it 
iseems,  mi^t  recoup  damages  for  a  bf^each  of  an 
agreement  by  the  landlord  to  repair .(2)  A  set-off  was 
-not  admissible  in  an  action  on  contrast  for  a  breeek 
of  warranty .(6)   And  generally  in  all  oases  w^rc 


(1)  8  John.,  146;  9  id.,  822;  6  HUl,  10;  2  R.  S.  (8d  ed.),  450,  sec.  89, 
sub.  4. 

(2)  2  R.  S.  (8d.  ed.)|  460,  8^.  89. 

(8)  1  Sand.,  264.  (4)  12  Wend.,  629;  16  id.,  669. 

(6)  7  Hill,  68;  2  ComBt.,  288.  (6)  11  Wend.,  684. 
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he  damages  were  uncertain  or  unliquidated,  except 
for  real  estate  or  personal  property  sold,  or  money 
paid,  or  services  done,  no  set-oflf  could  be  allowed.(l) 
la  equity,  in  suits  for  the  payment  or  recovery 
of  money,  set-offs  were  also  allowed  in ..  the  same 
manner  and  with  like  effect  as  in,  actions  at  law.(2) 
And  though  before  the .  statute  it  was  held  that  a 
cross  bill  was  necessary  in  order  to  enable  the  defen- 
dant to  avail  himself  of  a  spt-off  in  Chancery,(3) 
yet,  under  the  statute,  the  defendant  was  allowed  to 
set  up  his  statement  of  set-ojQT  in  his  answer,  as  was 
done  by  notice  under  the  general  issue  in  a  suit,  at 
law,  and  litigate  it  in  the  same  suit.(4)  But  to 
entitle  a  defendant,  in  equity  as  well  as  at  law,  to 
set  off  a  demand  not  liquidated  by  judgment  or  de- 
cree, he  must  have  been,  the  owner  of  such  demand 
at  the  time  of  the  commencement  of  the  suit  against 
him ;  and  even  where  the  claim  in  s^it  was  a  bond 
payable  In  i^stalments,  the  defendant  in  equity 
could  not  set  off  a  dem^tnd  which  b^came  due  to 
him  &om  the  plaintiff  subsequent  to  the,  cQmmence- 
meint  of  the  spit,  against  an  instaln^ent  upon  the 
bond  which  became  payable  after  the  right  of  set  off 
iaQcruQd.(5)  In  such  case,  however, ,  if  the  plaiptiff 
was  insolvei^t,  so  that  t^e  setroff  could  not  be  re- 
oovereid  ^.gain^t  him  by.&n  ordinary  ^uit  at  law>  or 
if  there  Wia3  any  other  ground  for  equitable  relief, 


irfO. 


(1)  2  John.  160.  (2)  2  R.  S.  (8d  id.)  450,  sec.  64. 

(8)  Troup  Ts.  Haight,  Hopk.  R.  270. 

(4)  Chapman  ts.  Robmsoni  6  Paige  R.  627. 

(5)  Knapp.  ts  Bornham,  11  Pkige  R.  880. 
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the  defendant  had  a  remedy  by  filing  a  cross  billy 
showing  therein  the  necessity  of  a  6et-<^£f  against 
the  instalment  then  due.(l)  We  shall  presently 
notice  how  far  this  principle  is  applicable  now. 

The  Code  permits  a  set-off  under  the  name  of 
"counterclaim"  in  all  these  various  cases.  The 
defendant  may  set  off  in  all  cases,  "  in  an  action 
arising  on  contract,  any  other  cause  of  action  also 
arising  on  contracty"'  no  matter  whether  it  be  liqui- 
dated or  unliquidated,  whether  it  be  damages  for 
breach  of  warranty,  or  any  other  contract,  and  no 
matter  what  the  nature  of  the  contract  be  on  which 
the  plaintiff  seeks  to  recover,  whether  for  the  breach 
of  a  bond  of  indemnity,  or  any  other  unliquidated 
demand.  This  was  so  held  in  the  case  of  Beardsley 
vs.  Stover,(2)  in  which  an  answer  to  a  complaint 
for  unliquidated  damages  for  breach  of  a.  special 
agreement  was  allowed  to  be  amended  by  alleging 
a  set-off.  And  matter  as  set-off,  arising  on  contract, 
which  heretofore  could  have  been  liquidated  only 
by  a  suit  in  equity,  may  now  be  interposed  as  a 
counterclaim  to  a  purely  legal  cause  of  action.  Thus, 
in  Gage  vs.  Angell,(3)  in  an  action  on  a  promissory 
note,  the  defendant  was  allowed  to  set  up  and  claim 
in  his  answer  a  balance  due  him  upon  an  unliqui- 
dated and  unsettled  partnership  account  between 
himself  and  the  plaintiff,  the  partnership  having 
been  dissolved  prior  to  the  action.     The  inconve- 


L  (1)  Knapp  vs.  Burnham,  11  Paige  B.  880. 
(2)  8  How.  Pr.  B.  294.  (8)  8  How.  Pr.  B.  885. 
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nience  and  possible  delay  to  the  plaintiff,  in  com- 
pelling him  to  await  the  result  of  a  final  accounting 
in  a  complicated  partnership  business,  was  urged 
against  allowing  such  a  defence ;  but  the  court  held 
that  the  claim  of  the  defendant  strictly  arose  out 
of  contract,  namely,  the  contract  of  partnership,  and 
as  the  act  of  the  legislature  embraced  all  claims  of 
this  character,  whether  legal  or  equitable,  such  a 
defence  could  not  be  excluded.(l)  But  the  Code 
does  not  allow  a  set-off  on  contract  in  an  action  for 
a  wrong,  and  the  rule  in  that*  respect  remains  as  it 
stood  before.  So,  too,  it  is  presumed,  the  other  pro- 
visions of  the  Revised  Statutes,  relative  to  set-offs, 
are  not  affected  by  the  Code,  namely,  that  the  set- 
off must  be  due  to  the  defendant  in  his  own  right, 
either  as  original  creditor  or  assignee ;  and  that  if 
there  be  several  defendants,  the  demands  set  off 
must  be  due  to  them  all  jointly  (or,  by.  the  Code, 
such  of  them  as  may  be  entitled  to  a  several  judg- 
ment) ;  and  if  the  plaintiff  be  a  trustee,  so  much  of 
the  demand  existing  against  those  whom  the  plain- 
tiff represents,  or  for  whose  benefit  the  action  is 
brought,  may  be  set  off  as  will  satisfy  the  plaintiff's 
debt,  &c.,  &c.(2) 

By  the  first  paragraph  of  the  section  under  con- 
sideration, the  counterclaim  must  b^  one  ^^existlng 


(1)  But  this  doctrine  is  disapproved  in  a  recent  case  (now  in  the  hands 
of  the  Reporter,)  at  a  general  term  in  the  ith  district,  in  which  it  is  held 
tliat  in  a  suit  upon  a  note  the  defendant  cannot  set  up  that  the  parties  have 
heen  partners  and  that  the  firm  owed  him,  unless  he  also  alleged  a  settle- 
mentf  or  insolvency,  &c.,  or  something  else  establishing  a  peculiar  equity. 

(2)  2  R.  S.  (8d  ed.)t  450  sec.  89;  See  also  sec.  112,  Code. 
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in   favor  of  a  defendant,   and  against  a  plaintiff, 
between  whom  a  sevehil  judgmiant  might  be  had 
in  the  action."     This  introduces  a  very  important 
change  in  the  law  which  is  worthy  of  particolair 
notice.     Under  the  former  system,  coarts  of  equity, 
following  the  law,  did  not  allow  a  set-off  of  a  joint 
debt  against  a  separate  debt,  or,  conversely,  of  a 
separate  debt  against  a  joint  debt ;  that  is  to  say,  a 
set-off  of  debts  accruing  in  different  rights,  was  not 
allowed.(l)     But  special  circumstances  sometimes 
created  an  equity  which  would  justify  this  ;  as,  for 
example^  a  joint  debt  might  be  set  off  against  a 
separate  debt,  where  a  clear  series  of  transactions 
established  the  fact  that  there  was  a  joint  credit 
given   on   account  of  the  separate  debt.  (2)     It  is 
held,  howevier,  under  the  Code,  that  a  set-off  is  al- 
lowable in  all  cases  where  a  several  judgment  is 
proper.     Any  two  defendants,  or  any  number  of 
defendants,  jointly  and  severally  liable,  may  set  off 
his  or  their  individual  claims  against  the  demand  of 
the  plaintiffs.     This  was  so  adjudicated  in  Parsons 
and  Wales  vs.  Nash  executors  atid  others,(3)  in 
which,  in  an  action  against  three  defendants  upon 
a  joint  and  several  promissory  note,  a  judgment, 
held  by  one  of  the  defendants  against  the  plaintiffs, 
was  allowed  to  be  set  off.    "In  my  opinion,"  says 
Justice  Marvin,  "in  an  action  proper  for  a  set-off 
or  counterclaim  against  several  defendants,  sever* 
ally  liable,  or  jointly  and  severally  liable,  any  one  of 


(i)  2  Story  Eq.  Juris.,  aec.  1436.  (2)  Ibid;  5  Cranch,  84. 

(a)  8  Hovr.  Pr.  R.,  464. 
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them  may  avail  himself  of  his  set-off;  or  any  num- 
ber of  the  defendants,  to  whom  the  set-off  is  justly 
due,  may  avail  themselves  of  such  set-off.  This  may 
he  difficult  in  practice;  but  so  understanding  the 
system  of  the  Code,  it  is  my  duty  so  to  administer 
it,  or,  in  good  faith,  to  make  the  attempt,  as  the 
cases  arise."(l)  Upon  the  same  principle,  it  would 
seem  that  where  A  brings  an  action,  arising  on 
contract,  against  B,  the  latter  may  set  up,  by  way 
of  counterclaim,  a  joint  and  several  account,  or 
promissory  note  which  he  holds  against  A  and  C. 
The  decision,  in  Compton  vs.  Green  and  Ide,(2) 
though,  from  the  Reporter's  notes,  apparently  in  con- 
flict with  this  proposition,  is  not  really  so ;  it  does 
not  seem  to  decide  anything  more  on  this  point  than 
that  a  defendant  is  not  bound  to  set  off  a  demand, 
held  against  the  plaintiff  and  another,  in  a  suit 
before  a  justice  of  the  peace  brought  by  the  plaintiff 
alone ;  but  he  is  at  liberty,  if  he  chooses,  to  main- 
tain a  separate  action  for  it.  One  of  two  defend- 
ants, in  that  case,  held  an  account  against  the 
plaintiff  by  assignment  previous  to  the  action ;  and 
no  doubt,  if  the  defendants  had  been  severally  as 
well  as  jointly  liable  for  the  plaintiff's  demand,  such 
account,  if  set  up  as  a  counterclaim,  would  have 
been  a  valid  8et-off.(3) 


(1)  See  People  vs.  Gram  and  White,  8  How.  Pr.  R.,  151,  as  to  when  and 
in  what  cases  a  separate  judgment  may  he  had. 

(2)  9  How.  Pr.  R.,  228. 

(8)  But  see  Goursen  vs.  Hamlin  (2  Duer,  618),  holding  generally  that  a 
counterclaim  cannot  he  set  up  in  the  answer,  which,  in  order  to  be 
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The  jurisdiction  of  the  court  extends  to  equitable 
as  well  as  legal  set-offs.(l)  But  an  equitable  set-off 
must  be  such  an  equity  as  can  be  enforced  by  judi- 
cial action;  not  one  arising  merely  from  moral 
con8iderations.(2)  The  right  to  set  off  a  demand 
against  an  assignee  has  not  been  affected  by  the 
Code.  Section  112  was  intended  to  preserve  the 
rights  of  defendants  in  cases  where  the  suit  is  pro- 
secuted in  the  name  of  the  assignee,  in  the  same 
manner  as  formerly.  So,  also,  the  rights  of  an 
assignee  are  to  be  protected  from  set-offs  against  the 
assignor  after  notice,  &c.,  as  under  the  former  prac- 
tice.(3) 

Bnt  in  the  case  of  Gleason  vs.  Moen,(4)  above 
cited,  in  the  N.  Y.  Superior  Court,  it  is  held  that  a 
defence  existing  against  an  assignor  before  notice  of 
assignment,  under  section  112,  is  not  strictly  a 
counterclaim,  although  it  may  be  a  valid  defence. 
The  counterclaim  defined  by  the  Code  was  thought 
to  embrace  only  causes  of  action  existing  against 
the  plaintiff  on  the  record^  and  on  which,  under  the 
old  system,  an  action  at  Jaw,  or  a  bill  in  equity, 
could  have  been  maintained  against  him  at  the  suit 


Adjusted^  reqnires  the  bringing  in  of  other  parties  who  hare  do  interest  in 
the  determination  of  the  causes  of  action  set  forth  in  the  complaint.  From 
the  report  of  that  case,  however,  the  nature  and  character  of  the  connter- 
claim  relied  on  does  not  very  clearly  appear. 

(1)  Miller  vs.  Losee,  9  How.  Pr.  B*,  860. 

(2)  Van  Pelt  vs.  Boyes,  8  How.  Pr.  R.,  819. 

(8)  Beckwith  vs.   Union  Bank,  4  Sand.,  604,  affirmed  by  Court  of 
Appeals. 
(4)  2  Daer.  689. 
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of  the  defendant,  according  as  the  matter  was  one 
of  legal  or  equitable  cognizance.  Failure  of  con- 
sideration in  a  promissory  note,  transferred  after  it 
became  due,  or  set-oflf,  &c.,  though  it  may  be  pleaded 
as  a  valid  defence  in  a  suit  brought  by  the  assignee, 
is  not,  according  to  this  doctrine,  a  counterclaim 
which  requires  a  reply. 

In  a  late  case,  in  the  Court  of  Appeals,(l)  it  is 
held  that,  in  a  suit  brought  by  an  executor  in  his 
own  name,  on  a  note  given  to  him  as  executor  for  a 
debt  due  to  the  testator  at  the  time  of  his  death, 
the  defendant  cannot  set  off  a  demand  which  ex- 
isted against  the  testator  in  his  lifetime.  This  was 
in  a  case  commenced  before  the  Code. 

2.  As  to  matters  in  recou:  ment  of  damages. — At 
common  law  no  right  of  set  off  existed,  it  being  the 
object  of  the  system  to  confine  every  suit  to  the 
particular  subject  of  litigation  which  gave  rise  to  it. 
The  origin  of  the  rights  is  to  be  traced  to  the  courts 
of  equity  and  the  civil  law,  where  it  was  recog- 
nized under  the  name  of  compensation.(2)  In 
process  of  time,  however,  and  by  means  of  legis- 
lation, this  innovation  upon  the  strict  doctrines  of 
the  common  law  was  brought  about,  and  the  equita- 
ble principle  introduced  by  which  a  defendant, 
instead  of  being  driven  to  a  separate  suit  to  establish 
his  demand  against  the  plaintiff,  might  set  it  up  in 
an  action  on  contract,  and  litigate  it  in  the  same 


(1)  Merritt  vs.  Seaman,  2  Selden.  168. 

(2)  Sedg.  on  Damages,  456,  457. 
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suit  when  such  demand  also  arose  on  contract, 
existed  between  the  same  parties,  and  was  liquidated. 
The  rule,  however,  did  not  extend  to  unliquidated 
damages ;  as,  in  an  action  or  contract  for  the  price 
of  the  thing  sold,  the  defendant  could  not  assert  his 
set-off  or  counterclaim  for  damages  arising  from  a 
breach  of  the  plaintiff's  contract  of  warranty, 
which  formed  a  part  of  the  same  transaction ;  nor 
originally,  did  it  extend  so  far  as  to  allow  the  de- 
fendant to  set  up  or  recoup  his  damages,  arising  from 
the  plaintiff's  negligence,  or  fraud,  &c.,  in  the  execu- 
tion of  the  contract  on  which  the  suit  was*  brought; 
but  the  defendant  was,  in  all  cases,  driven  to  his 

cross  action. 

The  equity  doctrine,  however,  was  in  time  exten- 
ded to  include  the  latter  class  of  cases.  The  same 
reasons,  says  Mr.  Sedgwick  in  his  treatise  on  Dama- 
ges, which  operated  to  introduce  the  original  doc- 
trine of  set-off,  have  tended  to  enlarge  it ;  and  the 
severity  of  the  statute  has  introduced  the  doctrine 
of  recoupment. (1)  The  doctrine  is  very  fully  and 
accurately  traced  by  this  writer,  in  its  origin  and 
development  in  the  courts  of  England  and  our  own 
country,  and  it  is  shown  that  while  it  originally 
merely  implied  a  deduction  from  the  plaintiff's  de- 
mand, arising  from  payment,  in  whole  or  in  part,  or 
from  recovery,  or  some  analogous  fact,  it  is  now 
understood  to  embrace  counterclaims  of  the  defen- 
dant, and  to  be,  in  short,  a  kind  of  irregular  and 


(1)  Sedg.  on  Damages,  457. 
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unliquidated  set-off,  which  has  crept  in^  notwith- 
standing the  rigorous  terms  of  the  8tatute,(l)  Thus» 
negligence  and  badness  of  materials  were  originally 
held  to  be  defences  to  an  action  for  a  stipulated^som 
agreed  to  be  paid  for  the  work ;  but  the  defendant 
must  resort  to  his  cross  action.  But  this  was  very 
soon  overruled,  and  the  contrary  established.  And 
though  it  was  admitted  that  the  defendant  could  not, 
in  an  action  on  contract  for  labor  at  a  stipulated 
price,  claim  damages  strictly  by  way  of  set-off  for  a 
breach  of  the  implied  contract  that  the  work  should 
be  faithfully  performed^  yet  he  might  prove,  in 
recoupment  or  mitigation  of  damages,  the  unskillful 
or  unfaithful  performance.(2)  Upon  the  same  prin-^ 
ciple,  recoupment  of  damages  wa»  allowed  in  case 
of  fraud.(3)  But  it  was  still  contended  tibat  the 
principle  was  not  applicable  to  the  case  of  a  honor 
fide  warranty,  and  that  such  unliquidated  damagea 
arose  strictly  on  contract,  and  could  not  be  set^xff 
in  an  action  for  the  price  <^  the  article  sold*  This 
question  was  fully  considered  in  this  State,  and 
finally  settled  in  Eeab  vs.  McAlister,(4)  which  haa 
since  been  regarded  as  a  leadii:^  case  on  thia  sul^jecity 
and  such  unliquidated  damages  held  to  be  a  pcopei: 
counterclaim  in  the  same  action,  on  the  principle  of 
recoupment. 

The  reason  given  in  Reab  vs.  McAlister  for  ex- 
tending the  equitable  principle  of  set-off,  and  per- 


(l)  Sadg.  on  Dawageft,  chap.  zril. 

{%^  H  John.,  a7&s  8 14.,  46a;  2  W6iid.^481. 

(d)  la  Jolm.,  302;  %  Wend.,  28(L 

(4)  4  Wend.  ^488;  8  id.  109. 
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mitting  such  defences,  is  to  avoid  circuity  of  action. 
"A  second  ligitation  on  the  same  matter,"  says  the 
court,  "  should  not  be  tolerated,  when  a  fair  oppor- 
tunity can  be  afforded  by  the  first  to  do  final  and 
complete  justice  to  the  parties."  Precisely  the  same 
reason  is  given  by  the  commissioners  of  the  Code 
for  extending  the  equitable  defence  by  "  counter- 
claim "  far  beyond  what  it  was  before  in  courts  of 
law,  under  the  most  liberal  class  of  decisions,  namely, 
to  prevent  "  the  inconvenience  of  having  several 
law  suits  where  one  would  answer  the  purpose."(l) 
And  under  the  provision,  heretofore  noticed,(2)  that 
by  the  Code,  in  an  action  on  contract,  unliqtiidated 
damages  on  contract  between  the  same  parties 
may  be  set-off,  no  matter  whether  such  contract 
relate  to  the  subject  matter  of  the  suit  or  not,  such 
a  defence  as  that  set  up  in  Reab  vs.  McAlister  and 
kindred  cases  is  a  set-off^  and  is  governed  by  the 
same  principles  which  governed  what  was  strictly 
and  properly  a  set-off  before  the  Code. 

Recoupment  proper,  as  understood  in  the  light 
of  the  more  recent  decisions,  was  in  the  nature  of  a 
claim  or  right  constituting  in  itself  the  ground  of 
a  cross  action. (3)     Though,  as  we  have  elsewhere 


(1)  See  report  of  eommissioiiers,  complete,  pp.  267,  268. 

(2)  JLnt€f  page  554. 

(8)  In  the  case  of  Kneedler  vg.  Sternburgh  (10  How.,  67),  it  was  endeavor- 
ed to  be  shown  that  recoupment  is  not  always  a  sabsisting  claim;  that  is, 
that  a  party  has  not  always  a  cause  of  action  for  such  matters  as  may  be 
proved  in  recoupment;  and  in  such  cases  it  is  not  a  counterclaim  under 
the  Code.  This  doctrine  seems  to  be  strictly  correct,  as  is  evident  fVomthe 
earlier  ilngMsh  cases  cited  by  Mr.  Sedgwick,  and  the  nature  of  this  defence 
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Been,(l)  it  may  be  pleaded  under  the  Code,  although 
not  claimed  as  a  full  defence  to  the  action,  yet  it  was 
never  pleaded  in  bar  under  the  old  system.(2) 

It  was  always  founded  on  a  contract ;  the  right 
o^he  plainti£f  to  sue  was  admitted,  and  the  defend- 
ant, instead  of  bringing  a  new  action  against  the 
plaintiff  for  damages  sustained  by  reason  of  a  breach 
of  another  branch  of  the  same  contract,  or  by  reason 
of  the  plaintiff's  negligence  in  the  execution  of,  or 
fraud  in  contracting  it,  was  permitted  in  the  same 
action  to  recoup^  that  is,  cut  off,  or  keep  back,  so 
much  of  the  plaintiff's  claim.  If  the  defendant's 
damages  exceeded  those  of  the  plaintiff,  he  was 
necessarily  driven  to  his  cross  action,  for  he  could 
have  no  afGlrmative  relief,  recoupment  being  in 
mitigation  of  damages  merely,  or  in  defeat  of  the 
action,  so  that  no  balance  could  be  certified  in  favor 
of  the  defendant.(3)  The  defendant,  it  was  said, 
in  Batterman  vs.  Pierce,(4)  might  recoup  "where 
the  demands  of  both  parties  spring  out  of  the  same 
contract  or  transaction,  although  the  damages  on 
both  sides  are  unliquidated ;"  though  in  Cram  vs. 
Dresser,(5)  the  word  "  transaction,"  as  here  used, 


as  it  was  originally  UDderstood.  (See  ante,  page  .)  The  question  is  now 
of  practical  importance  only  so  far  as  it  respects  the  necessity  of  a  reply. 
&c.,  to  matter  so  pleaded;  and  I  agree  that  the  text  in  this  respect  is,  that 
the  matter  so  pleaded  must  of  itself  constitute  a  c/atm— looking  to  affir- 
mative relief— or  which  might  have  been  the  subject  of  a  cross  action,  no 
matter  whether  technically  it  could  have  been  called  recoupment  or  not. 

(1)  See  ante,  page  457.  (2)  2  Corns.  Rep.,  282. 

(8)  14  Wend.,  267.  (4)  8  HiU,  171,  per  Beohsoh,  J. 

(5)  2  Sand.,  125. 
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was  said  to  denote  nothing  more  than  the  contract 
itself  and  its  accessories,  and  the  Superior  Court  of 
N.  Y.  refused  to  allow  the  tenant,  in  an  action  to 
recover  rent  on  a  lease,  to  recoup  damages  occasioned 
by  tortious  acts  of  the  landlord's  servant  enterihg 
to  make  repairs  under  a  stipulation  to  that  effect  in 
the  lease.  The  injury,  it  was  said,  did  not  wise  out 
of  the  breach  of  any  covenant  or  stipulation  of  tb« 
contract  which  was  the  foundation  of  the  suit.(l) 
The  definition  used  by  the  Code  is  still  broader  than 
that  in  Batterman  vs  Pierce,  or,  indeed,  in  any 
adjudged  case  in  this  state,  and  would,  it  is  thought, 
admit  such  a  defence  as  was  shut  out  in  Oram  vs. 
Dresser,  svpra.{2)  The  language  is,  ^^arising  out 
of  the  contract  or  transaction  set  forth,  &c.,  or  coth 
Mcted  vrith  the  subject  of  the  actiofiJ^  The  words  in 
italics  are  somewhat  vague  and  indefinite.  It  is 
difficult,  in  the  absence  of  any  judicial  construction, 
to  say  how  far  they  were  intended  to  extend,  and 
whether  designed  merely  as  a  qualification  of  the 


(1)  And  see  this  samo  question  discussed ,  and  authorities  cited,  in 
JIayor  of  New  York  vs.  Mabie,  2  Duer,  401.  See,  also,  Dralse  tb.  Oock- 
poft,  1  Abbott's  Pr.  R..  208. 

(2)  This  is  made  the  subject  of  a  quere  in  Mayor  of  New  York  vs.  Habie, 
2  Duer,  401),  which  sustains,  in  all  respcts,  the  case  of  Gram  vs.  Dresser; 
but  as  the  pleadings  had  been  put  in  belbre  the  amendment  of  the  Code 
In  relation  to  counterclaims,  the  case  was  decided  by  the  law  as  it  stood 
when  the  issues  were  Joined.  In  the  late  case  of  Drake  vs.  Cockroft,  in 
the  N.  Y.  Common  Pleas  (1  Abbott's  Pr.  B.,  208;  10  How.,  877),  the 
tenant,  in  a  suit  for  rent,  attempted  to  set  up,  as  a  counterclaim,  damages 
arising  from  trespasses  committed  by  the  plaintiff  on  oihtr  premises  hired 
by  the  defendant  of  the  plaintiff  simultaneously  wiih  the  leasing  of  the 
premises  for  the  rent  of  which  suit  was  brought;  and  this  was  very  properly 
regarded  as  not  constituting  a  valid  counterclaim. 
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clause  immediately  preceding,  or  whether  as  an 
independent  proposition,  allowing  aay  defence,  no 
matter  whether  arising  out  of  the  contract  or  not, 
so  that  it  be,  however  remotely,  "connected  with 
the  subject''  matter  of  the  action.  I  should  be 
slow  to  believe  the  latter  could  have  been  intended ; 
as,  for  example,  that  in  an  action  for  the  price  of 
land  sold,  the  defendant  could  set  up  a  trespass  by 
the  plaintiff  at  a  subsequent  time  on  the  same 
lands ;  or  in  an  action  to  recover  the  possession  of 
personal  property,  the  defendant  could  set  up  and 
claim  judgment  upon  a  promissory  note  given  by 
the  plaintiff  for  the  same  property.  The  words, 
"subject  of  the  action"  should,  perhaps,  be  con- 
strued not  as  relating  to  ti^^  thing  itself  about 
which  the  controversy  has  arisen,  but  as  referring 
rather  to  the  origin  and  ground  of  the  plaintiff's 
right  to  recover,  or  obtain  the  relief  he  ae^s.  Any- 
thing necessarily  connected  with,  that  is,  growing 
out  of,  or  the  direct  result  of,  the  contract,  or  the 
transaction  which  the  plaintiff  alleges  as  the 
ground  of  his  demand,  may,  if  a  proper  subject  for 
a  cross  action  by  the  defendant,  be  set  up  as  a 
counterclaim ;  but  the  defendant  should  be  able  to 
trace  the  origin  of  his  right  or  claim  for  re^ef  to 
the  transaction  itself  which  furnishes  the  plaintiff 
his  ground  of  action.  The  "  subject  of  the  action,'^ 
in  a  suit  to  recover  real  property,  is  not  the  larid 
itself,  but  Hu  possession.  In  an  action  for  the  price 
of  a  chattel,  the  "  subject  of  the  action  "  is  not  the 
chattel,  but  the  contract  for  its  sale.    A  subsequent 
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injury  by  the  plaintiff  to  the  chattel  itself  would 
noty  therefore,  if  this  position  is  correct,  be  a  coun- 
terclaim "  connected  with  the  subject  of  the  action," 
which  the  defendant  might  set  up  in  his  defence ; 
the  claim  must  be  connected  with  the  contract  of 
sale.  The  conclusion  drawn  from  this  view  of  the 
case  is,  that  the  words,  ^^connected  with  the  subject 
of  the  adioUf^^  as  used  in  the  section  of  the  Code 
under  consideration,  are  used  merely  to  qualify  the 
words  which  immediately  precede  them.  Though 
the  effect  of  the  whole  section,  therefore,  is  no 
doubt,  as  the  commissioners  express  it,  ^^to  open 
the  door  still  wider  and  admit  many  cross  demands 
now  excluded,"  yet  it  could  not  have  been  intended 
to  admit  distinct  and  independent  torts  to  property, 
or  other  claims  for  damages,  to  be  set  up  as 
defences  in  actions  on  contract,  or  other  actions 
affecting  the  same  property,  where  such  defences 
do  not  arise  out  of  ^me  part  of  the  transaction 
which  the  plaintiff  alleges  as  the  ground  of  his 
demand. 

One  of  the  objects  of  the  provision  of  the  Code 
under  consideration,  indeed,  seems  to  be  to  adopt 
and  extend  to  all  actions  the  principle  of  equitable 
set-off,(l)  as  it  was  formerly  recognized  in  certain 
cases  in  the  Chancery'  practice,  borrowed  fipom  the 
civil  law.  Thus,  though  as  a  general  rule  the  Court 
of  Chancery  followed  the  rule  of  law  in  regard  to 
set-offs,  yet,  if  the  court  found  a  case  of  natural 


(1)  8  How.  Pr.  R.  819}  9  How.  Pr.  R.  860. 
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equity,  not  within  the  statute,  it  permitted  an 
equitable  set-oflF,  if,  from  the  nature  of  the  claim,  or 
from  the  situation  of  the  parties,  it  was  impossible 
to  obtain  justice  by  a  cross  action.(l)  Where,  for 
example,  there  were  mutual  demands  between  the 
parties  which  could  not  be  set  off  under  the  statute, 
but  which  a  court  of  equity  might  compensate,  or 
apply  in  satisfaction  of  each  other  without  interfe- 
ring with  the  equitable  rights  of  any  person,  the 
fact  that  one  of  the  parties  was  insolvent  has  fre- 
quently been  held  a  sufficient  ground  for  the  ex- 
ercise of  the  equitable  jurisdiction  of  the  Court  of 
Chancery.(2)  And  this  natural  equity  has  been 
recognized  in  cases  where  the  law  could  not  give  a 
remedy  in  a  separate  suit,  even  before  the  statute.(3) 
So,  also,  in  equity,  if  the  defendant's  claim  arose 
"out  of  the  same  transaction,"  or  contract,  so  that 
the  plaintiff  in  equity  had  no  right  to  recover 
against  him,  the  Court  of  Chancery  would  make 
compensation.  The  practice,  in  that  respect,  is 
stated  by  Chancellor  Walworth,  as  follows: (4) 
"If  a  defendant  in  a  court  of  law  has  a  distinct  and 
separate  demand  against  the  plaintiff,  which  is  not  a 
proper  subject  of  off-set  there,  he  cannot,  generally, 
come  into  this  court  for  relief,  unless  the  plaintiff  is 
insolvent.  His  proper  course  is  to  pay  the  plain- 
tiff's demand,  and  then  prosecute  for  his  own ;  but 


(1)  2  Vern.,  117;  Mad.  &  Geld.  R.,  95. 

(2)  1  P.  Wms.,  825;  4  Conn.  R.,  802. 
(8)  Liudsay  vs.  Jackson,  2  Paige,  581. 

(4)  Reed  vs.  Bank  of  Newbnrgb,  1  Paige;  218. 
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if  his  claim  arise  out  of  the  same  transaction  or 
contract  as  that  of  the  plaintiff,  00  that  in  eqaitj  the 
plaintiff  never  had  any  right  to  recover  against  him, 
if  the  defendant  cannot  avail  himself  of  his  claim 
as  a  defence  at  law»  he  may  come  into  this  court  for 
relief.  He  is  not  obliged  to  pay  an  unjust  demand, 
although  he  may  recover  back  a  greater  amount  in 
damages  in  a  suit  instituted  by  himself."  The  Code 
seems  to  have  made  this  equitable  rule  universal, 
and  to  have  extended  it  indiscriminately  to  all 
classes  of  action,  and  without  reference  to  legal  as 
contradistinguished  from  equitable  relief. 

But  though  there  may  be  a  set-off  of  separate 
and  independent  contracts,  yet  there  can  be  no 
recoupment  of  damages,  properly  so  called,  growing 
out  of  one  contract  against  a  demand  arising  on 
another.  This  has  been  so  held  under  the  Code,  in 
Deming  and  Colt  vs.  K.emp,(l)  at  a  general  term 
of  the  N.  T.  Superior  Court,  where,  under  a  parol 
contract  for  the  future  delivery  of  a  fixed  quantity 
of  goods  at  such  times  and  in  such  parcels  as  might 
be  required,  in  an  action  for  the  price  of  the  parcel 
last  furnished  the  buyer  was  not  allowed  to  recoup 
for  his  damages  growing  out  of  the  inferior  quality 
of  the  goods  previously  delivered;  the  separate 
deliveries  were  considered,  in  their  nature*  as  dis* 
tinct  acts  and  separate  contracts.  And  though,  in  an 
action  on  a  sealed  instrument,  such  as  a  bond,  as 
well  as  an  unsealed  instrument,  the  defendant  may 

(1)  4  Sand.,  147. 
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recoup  his  damages  arising  out  of  fraud  in  the  con- 
sideration for  which  such  instrument  was  execu- 
ted,(l)  yet,  in  an  action  to  foreclose  a  mortgage 
given  aa  security  for  such  bond,  the  defendant 
cannot  set  off  or  recoup  damages  on  account  of  an 
alleged  fraud  practiced  upon  him  in  relation  to  the 
same  premises,  after  the  execution  of  the  bond  and 
mortgage ;  this  is  not  a  part  of  the  same  transac- 
tion, nor  connected  with  the  subject  of  the  action. 
So  held  in  Reed  vs.  Latson,(2)  at  a  general  term  of 
the  court  in  the  4th  district. 

Under  the  foregoing  limitations,  and  within  the 
principles  heretofore  laid  down,  as  in  the  case  of 
set-off,  any  matter  may  now  be  given  in  recoup- 
ment of  damages  which  exists  in  favor  of  a  defen- 
dant, and  against  a  plaintiff,  between  whom  a  sev- 
eral judgment  may  be  had.  And  if  the  defendant's 
damages  exceed  the  plaintiff's  demand,  he  may, 
doubtless,  within  the  meaning  of  section  274,  as 
amended,  have  a  judgment  for  the  balance. 

Other  subjects  of  cross-action  and  for  specific  relief 
— ^The  section  under  consideration  is  broad  enough 
to  include  every  variety  of  claim,  whether  legal  or 
equitable,  which  the  defendant,  within  the  limits 
above  mentioned,  may  have  against  the  plaintiff, 
and  of  which  on  his  part  he  could  have  availed 
himself  in  a  separate  action.  Thus  in  an  action 
founded  on  a  legal  title  to  recover  the  possession  of 
land,  the  defendant  may  now  set  up  an  equitable 


(1)  6  nm,  68.  (2)  16  Barb.  S.  C.  B.,  9. 
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right  to  a  conveyance  from  the  plaintiff,  and  if  he 
prove  himself  equitably  the  owner,  with  right  of 
possession,  and  entitled  to  the  conveyance  from  the 
plaintiff,  he  will  not  only  defeat  the  action,  but  may 
obtain  his  affirmative  relief.  The  contrary  was 
held,  before  the  late  amendments,  in  Hill  vs.  Mc- 
Carthy,(l)  and  in  Crary  vs.  6oodman.(2) 

In  Otis  vs.  Sill,  (3)  it  was  denied  that  a  specific 
lien  on  property  could  be  enforced  in  an  action  for 
taking  the  same  property,  or  that  such  a  defence 
could  be  set  up  in  such  an  action,  the  remedy  being 
purely  equitable.  But  now,  in  such  an  action,  a 
defendant  may  set  up  his  lien  in  defeat  of  the 
plaintiff's  right  to  recover  and  claim  its  enforce- 
ment, precisely  as  he  might  heretofore  have  obtained 
such  relief  by  a  suit  in  equity.(4) 

In  Averill  vs.  Taylor,(5)  it  was  intimated  but  not 
decided  that  in  an  action  to  restrain  a  statute  fore* 
closure  of  a  mortgage,  and  to  have  the  bond  and 
mortgage  delivered  up  and  canceled,  the  defendant, 
if  he  succeeded  in  his  defence,  might  have  a  judg- 
ment for  the  foreclosure  of  the  mortgage.  This,  it 
is  certain,  he  may  now  have.  So,  too,  the  converse 
would  be  true,  that  in  an  action  to  foreclose  a  mort- 
gage, a  defendant  may  set  up  fSsu^ts  showing  himself 
equitably  entitled  to  have  the  bond  and  mortgage 
delivered  up  and  canceled. 


(1)  1  C.  R.,  49.  (2)  9  Barb.  S.  C.  R.,  667. 

(8)  9  Barb.  S.  C.  R.,  108.        (4)  Hininvi  tb.  Judson,  18  Barb.,  629, 

(6)  6  How.  Pr.  R.,  476. 
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So  also  in  an  action  to  recover  back  money  paid 
on  a  contract  for  the  sale  of  lands,  the  defendant 
may  set  up  the  contract,  and  the  fact  showing  his 
full  performance,  not  only  in  defeat  of  the  action, 
but  as  the  ground  of  his  own  claim  against  the 
plaintiff  for  a  specific  performance  of  the  contract. 
And  in  an  action  for  breach  of  a  covenant  in  a  deed, 
or  condition  in  an  agreement,  the  defendant  may 
set  up,  by  way  of  counterclaim,  a  mistake,  &c.,  in 
the  instrument  on  which  the  action  is  founded, 
and  demand  that  it  be  reformed  or  corrected ;  and 
the  affirmative  relief  sought  will  be  administered 
in  the  same  action.     This,  it  was  held  by  the  Court 
of  Appeals,  could  not  be  done  prior  to  the  late 
amendments.(l)     In  a  recent  case,  not  reported,(2) 
a  plaintiff  demanded  an  injunction  against  a  defen- 
dant to  restrain  him  from  turning  the  course  of  a 
creek  through  a  portion  of  a  farm,  sold  by  defen- 
dant and  others  to  the  plaintiff,  and  claimed  dama- 
ges for  digging  part  of  a  new  channel  for  the  creek; 
and  the  defendant  set  up  and  insisted  upon  the 
defence  that  the  part  of  the  farm  through  which 
he  sought  to  turn  the  course  of  the  creek  was  not 
intended  to  be  conveyed  in  the  deed,  but  that,  if 
embraced  therein  by  the  terms  of  the  instrument^ 
the  same  was  by  mistake,   and  asked  conditional 
relief,  by  way  of  counterclaim,  that,  the  deed  be 
reformed  and  corrected.     On  a  motion  to  strike  out 
this  defence,  as  being  irrelevant  and  not  amounting 


(1)  Haire  vs.  Baker,  1  Selden,  867. 

(2)  Sharp  vs.  Warner,  Albany  special  term,  June,  1854. 
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to  a  counterclaim,  Justice  Harris  denied  the  mo- 
tion,  and  without  expressing  an  opinion  as  to  the 
ultimate  validity  of  the  defence,  held  that  the  de- 
fendant was  entitled  to  have  it  retained  until  the 
trial.  This  was  before  the  amendment  allowing  a 
demurrer  to  an  answer.  The  question  upon  the 
validity  of  such  a  defence  could  now  doubtless  be 
raised  by  demurrer ;  and  so,  also,  in  regard  to  such 
a  defence  as  was  set  up  in  Gleason  vs.  Moen.(l) 

In  a  suit  by  a  husband  for  a  divorce,  on  the 
ground  of  adultery,  the  wife  may  set  up  in  the  ans- 
wer the  adultery  of  the  husband,  and  ask,  by  way 
of  relief  on  her  part,  the  dissolution  of  the  marriage 
contract.(2)  In  an  action  for  damages  for  a  breach 
of  contract  to  convey  land,  the  defendant,  it  seems, 
may  set  up  in  defence  a  breach  by  the  plaintiff 
of  certain  covenants  in  the  contract  of  conveyance, 
and  claim  afiSrmative  relief  for  specific  perform- 
ance.(3)  In  An  action  of  ejectment,  the  defendant 
may  set  up  |in  equitable  title,  and  claim  the  convey- 
ance of  the  legal  estate.(4)  In  an  action  for  the 
partition  of  land,  the  defendant  may  set  up  his 
own  exclusive  title  and  right  of  possession,  by 
way  of  claiming  judgment  in  the  same  action  for  the 
recovery  of  the  possession ;  or  in  a  suit  to  perpetu- 
ate the  possession  and  enjoyment  of  real  property, 
and  confirm  a  title  where  there  has  been  a  loss  or 


(1)  2  Diier,  689.  (2)  Anon.i  11  Leg.  Obs.,  850. 

(8)  Hunt  vs.  Farmers'  Loan  and  Trust  Co.  and  Rogers,  8  How.  Pr.  R., 
416;  and  see  ante,  pages  606,  608,  equitable  defence  to  legal  catue  of 

action. 
(4)  Dewey  vs.  Hoag,  16  Barb.  S.  0.  R.,  866. 
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destruction  of  the  deed  or  will,  the  defendant  may 
deny  the  title  alleged,  and  set  up  his  own  exclusive 
right  of  possession  and  enjoyment. 

And  in  most  cases  where  the  matter  in  defence 
was  heretofore  the  proper  subject  of  a  cross  bill  in 
equity  for  relief  such  matter  may  now  be  set  up  by 
way  of  counterclaim  in  the  action.  Set-oflFs,  as  we 
have  seen,  were  allowed  in  equity,  as  at  law  by 
statute ;  but  the  defendant,  if  he  had  any  affirma* 
tive  relief  to  obtain,  founded  on  any  collateral  claim 
and  touching  the  matters  ^n  suit,  must  get  it  in  the 
shape  of  a  cross  suit,  and  could  not  set  it  up  in  his 
answer.  A  cross  bill,  however,  was  generally  con- 
sidered a  defence,  and  the  original  cause  and  cross 
bill  but  one  suit  ;(1)  the  time  for  filing  the  cross 
bill  was  at  the  time  of  putting  in  the  answer,  and 
the  defendant  might  have  an  order,  when  both 
causes  were  at  issue,  that  they  be  heard  together.(2) 
A  cross  bill  was  only  necessary  wheit  the  defendant 
was  entitled  to  some  affirmative  relief.  It  was  held 
not  necessary  in  the  foreclosure  of  a  mortgage  in 
fee,  when  the  answer  of  one  defendant  alleged  a 
prior  life  estate  in  himself.(3)  A  cross  bill  could 
not  introduce  new  and  distinct  matters,  not  embraced 
in  the  original  bill  ;(4)  and  it  was  founded  always 
upon  matters  in  question  in  the  original  suit  ;(5)  and 
was  necessary  when  the  defendant  was  entitled  to 


(1)  7  John.  Gb.  R.,  252;  8  Cow.,  861. 

(2)  2  Barb.  Oh.  Pr.,  129, 186. 
(8)  8  Barb.  S.  0.  R.,  161. 
(4)  Hopk.  R.,48. 

(6)  Mitf.  £q.  PI.,  81 ;  Coop.  Eq.  PI.,  86. 
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8ome  poBitiye  relief  beyond  what  the  scope  of  the 
complainant's  suit  would  a£rord.(l)  Thus,  to  a  bill 
brought  to  enforce  a  contract,  a  cross  bill  to  rescind 
a  different  contract  respecting  the  same  property- 
would  not  lie.  But  where  a  vendor  of  land,  among 
other  things  in  his  bill,  asserted  a  lien  for  the  pur- 
chase money  against  an  assignee  of  his  covenant  for 
a  title,  the  latter  might  maintain  a  cross  bill  for  a 
recision  of  that  contract.  (2)  It  lay  in  a  suit  for  spe* 
cific  performance  of  an  agreement,  to  have  the  agree- 
ment delivered  up  and  canceled ;  also,  in  a  bill  filed 
to  set  aside  an  agreement  or  conveyance,  it  lay  to 
have  the  agreement  or  conveyance  established.(3) 

All  these  various  matters,  which,  under  the  equity 
practice,  were  proper  subjects  for  a  cross  bill,  where 
the  object  was  for  relief  and  not  discovery,  are  sup- 
posed to  be  within  the  definition  of  the  term  coun- 
terclaim, as  used  in  the  Code,  and  may  be  set  up  by 
the  defendant  in  the  action.  Jt  will  be  impossible 
to  undertake  a  particular  enumeration  of  the  cases  in 
which  the  cross  bill  might  have  been  proper  in  equi- 
ty, or  in  which,  imder  our  present  practice,  the  coun- 
terclaim, which  seems  to  be  its  substitute,  may 
be  used.  The  above  general  remarks  may  serve 
to  give  something  of  an  idea  of  its  nature  and 
use.  It  is  to  be  observed,  however,  that  the  coun- 
terclaim, in  one  respect  at  least,  is  more  extensive 
than  the  cross  bill.     The  latter  would  lie  only  for 


(1)  9  Cowen.  747. 

(2)  1  Dana,  689. 

(8)  2  Barb.  Ch.  Pr.,  128. 
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equitable  relief.  If  it  were  brought  for  a  mere  legal 
title,  which  ift  the  subject  of  an  ejectment,  it  would 
be  dismis8ed.(l)  This  rule  can  have  no  application 
under  the  system  adopted  by  the  Code. 

A  cross  bill  was  sometimes  necessary  in  adjusting 
equities  between  defendants;  as  where  the  court 
could  not  make  a  complete  decree  without  bringing 
every  matter  before  the  court,  to  be  litigated  by 
the  proper  parties  and  upon  the  proper  proofs* 
In  such  case,  it  became  necessary  for  some  one  or 
more  of  the  defendants  to  file  a  cross  bill  against 
the  plaintiff  and  some  or  all  of  the  other  defendants, 
and  thus  bring  the  litigated  point  fully  before  the 
court.(2)  This,  in  a  proper  case  under  the  Code, 
it  seems,  may  also  be  done  by  answer  ;(3)  and  in 
such  case,  the  answer  should  be  served  upon  the 
defendants.(4) 

So,  also,  the  cross  bill  was  sometimes  resorted  to 
of  necessity,  when,  by  the  rules  of  equity  pleading, 
the  defendant  could  not  avail  himself  of  his  defence 
in  any  other  way ;  as  in  cases  where  the  matter  of 
defence,  such  as  release,  award,  &c.,  arose  after 
suit  brought  and  issue. (5)  These  matters  of  de- 
fence may  now  all  be  taken  by  supplemental 
answer.(6) 


(1)  2  Barb.  Oh.  Pr.,  128.        (2)  Story  £q.  PI.,  sec.  892;  Coop.  £q.  86. 

(8)  BogarduB  vs.  Parker,  7  How.  Pr.  R.,  806.  But  see  Woodworih  ¥8. 
Bellows,  4  How.  Pr.  R.,  24}  and  see  antij  page  611. 

(4)  Tracy  vs.  New  York  Steam  Faacet  Company,  1  Smith's  N.  Y.  Com. 
PI.  R.,  849. 

(6)  Story  £q.  PI.,  898;  Coop.  Eq.  PI.,  86,  87. 

(6)  Snch  defences,  however,  as  release,  settlement,  award,  bankruptcy, 
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And  the  provision  it  seems,  extends  to  counter- 
claims proper,  as  well  as  to  these  merely  defensive 
matters.  It  is  said,  in  Willis  vs.  Chipp,(l)  "  Any 
facts  existing  at  the  time  the  defendant  answerSy  and 
which  show  that  the  plaintiff  ought  not  to  have  a 
judgment  against  the  defendant,  may  be  inserted  in 
the  answer,"  whether  such  defence  arose  before  or 
after  suit  brought.  Perhaps,  however,  a  set-off 
must  be  excepted,  which  is  required  to  consist  of 
a  claim   ''existing  at  the  commencement  of  the 

action."(2) 

It  was  held  in  Halsey  and  another  vs.  Carter,(S) 

in  the  New  York  Superior  Court,  that  a  defendant 
is  not  bound  in  his  answer  to  set  up  a  demand 
which,  from  its  nature,  is  a  proper  subject  of  a 
counterclaim ;  but  he  may  elect  to  enforce  its  re- 
covery in  a  separate  suit.  He  has  at  all  times  such 
an  election  in  relation  to  a  set-off  or  a  recoupment 
of  damages,  and  his  rights  in  this  respect  have  not 
been  varied  or  affected  by  the  Code.  And  this 
decision  was  approved,  on  consultation,  by  all  the 
judges  of  that  court. 


&c.,  arising  after  suit  brought,  though  under  the  equity  practice  they 
could  only  be  luterposed  by  cross  bill,  cannot  in  any  sense  be  designated 
as  counterclaims.  In  this  respect,  at  least,  the  cross  bill  in  equity  is  not 
identical  with  the  counterclaim  of  the  Code.  And  the  same  may  be  said 
of  the  cross  bill,  as  used  for  the  purpose  of  adjusting  equities  between 
defendants. 

(1)  9How.  Pr.R..668. 

(2)  See  po$tj  section  yII,  of  this  chapter,  as  to  whether  such  a  deftnoe, 
arising  after  suit  brought  may  be  made  by  tvppUmttUal  aiuioer. 

(8)  1  Duer,  667. 
I 
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In  Haire  va<  Baker,  (1)  in  the  Court  of  Appeals, 
the  same  rule  seems  to  have  been  recognized  in  the 
prevailing  opinion  of  the  court  in  regard  to  an 
equitable  defence,  looking  to  affirmative  relief,  in- 
terposed to  a  legal  cause  of  action.  The  court  held 
that,  in  an  action  for  daanages  for  breach  of  a  cove* 
nant,  a  mistake  in  the  covenant  could  have  beeij 
made  available  as  a  defence,  but,  as  the  Code  then 
stood,  if  the  defendant  desined  to  obtain,  b}'^  way  of 
affirmative  relief,  a  reformation  of  the  covenant,  he 
>was  necefisarily  driven  to  his  cross  action.  Such  a 
defence,  however,  was  regarded  by  Mr.  Justice 
Foot,  in  his  dissenting  opinion,  as  one  which  not 
only  might,  but  must  be  interposed  to  the  suit  for 
damages,  in  order  to  render  it  availablie  at  all,  and 
he  regarded  the  rule  laid  down  in  Le  Guen  vs.  Gou 
vern^ur  and  KemWe,  (2)  «^  applicable,  namely,  tha. 
a  recovery  Is  not  ronly  final  as  to  the  matier  actual 
deterfliin-ed,  but  as  to  e\ery  other  matter  which  th 
parties  might  have  litigated  ip  the  cause,  und  whic  h 
they  might  Mp^  had  decided.  "  Although,"  he  re* 
marks,  •'  it  m  nowhere  in  the  Code  sQ,id,  in  terms^ 
that — ^if  thexe  is  ft  defence  in  equity  to  an  ac^tion 
brought  to  enforce  a,fttric?t  ,l?gal  ;pight-T-that  diefcinco 
should  be  interpoaed  by  the  answer,  yet  i\\^  whole 
spirit  of  the  provision,  regulating  that  .brfti^fih  of 
practice,  speaks  tthut  language."  Under  the  ^mendr 
ments  to  the  Code,  mad«  since  the  caae  of  Qi^ire  ye. 
Baker,  which  allow  the  defendant  to  have  affirma- 

(1)  1  Selden  R.,  857.  (2)  1  John  C«8.^4ei. 


78 


578  ANSWER.  [CH.  V. 

tive  relief,  these  remarks  of  Judge  Foot  undoubt- 
edly indicate  the  correct  rule  of  practice  as  the 
law  now  stands,  in  a  case  like  that  then  under  dis* 
cussion,  namely,  that  in  an  action  for  damages  for 
breach  of  a  covenant,  the  defendant  cannot  have 
another  action  to  restrain  the  plaintiff  from  the 
further  prosecution  of  the  first  suit,  and  (if  neces- 
sary) to  reform  the  covenant.  Such  defence,  to  be 
made  available,  should  be  interposed  to  the  first 
action,  which  will  not  be  stayed  in  order  to  enable 
the  defendant  to  establish  his  equitable  title  to 
relief  in  a  subsequent  action. (1)  And  if  judgment 
be  obtained  in  such  first  action,  it  cannot  be  im- 
peached by  any  such  equitable  defence,  existing,  to 
the  knowledge  of  the  party,  in  time  to  avail  himself 
of  it  at  the  former  trial.  This  was  so  held  in 
equity,  in  the  case  of  Draper  vs.  Gordon,(2)  and 
was  Also  the  principle  recognized  in  the  leading  case 
of  Le  Guen  vs.  Gouverneur  and  Kemble  ;(3)  and 
this  seems  to  be  the  extent  of  the  principle,  as 
properly  applicable  under  the  present  system.  But 
there  is  nothing  in  the  Code,  or  in  the  correct  ap- 
plication of  this  principle,  to  compel  a  defendant, 
in  an  action  against  him,  to  set  up  a  proper  matter 
of  counterclaim,  constituting  in  itself  an  inde- 
pendent subject  of  action,  which  may  be  enforced 
against  the  plaintiff  as  well  after  as  before  judgment 
obtained  in  the  plaintiff's  suit,  and  without,  in  any 


(1)  See  Hunt  vs.  Farmers'  Loan  &  Trust  Co.,  8  How.,  416  ;  Dederick  vs. 
Hoysradt,  4  How.,  850. 

(2)  4  Sand  Cb.  E.,  210.  (8)  1  John.  Cases,  48^ 
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degree  impeaching  such  judgment ;  and  this  was 
the  doctrine  upon  which  the  case  of  Halsey  and 
another  vs.  Carter(l)  proceeded.  In  such  cases, 
therefore,  the  plaintiff  may  proceed  to  judgtnent 
and  execution  in  his  suit ;  and  the  defendant,  if  he 
so  elect,  may  subsequently  enforce  his  counterclaim 
in  the  same  way.  Thus,  if  one  partner,  after  dissor 
lution,  sue  another  on  a  note  for  money  lent,  the 
defendant,  by  way  of  counterclaim,  may,  according 
to  the  decision  in  Gage  vs.  Angell,(2)  set  up  the 
partnership  transaction,  and  demand  an  accounting, 
and  that  the  balance,  certified  in  his  favor,  be  set  off 
on  the  plaintiff's  demand.  Or  he  may,  if  he  pre- 
fer, suffer  judgment  against  him  for  the  amount 
of  the  note,  and  prosecute  his  separate  action  for  an 
accounting,  &c.  And  so  in  regard  to  matters  which 
are  properly  the  subjects  of  set  off  or  recoup- 
ment, &c.  But  he  cannot  interpose  his  defence  m 
the  first  suit,  and  at  the  same  time  have  a  separate 
action  on  the  same  matter .(3) 

Counterclaim^  how  stated. — The  defendant  should 
set  forth  his  counterclaim  substantially  in  the  same 
manner  as  the  matter  of  a  complaint,  except  in  the 
mere  formal  matter  of  the  commencement,  as,  for 
example :  ^'  And  for  a  further  answer  to  the  plain- 
tiff's complaint  [or  to  the  first  cause  of  action  set 
forth  in  the  complaint],  the  defendant  says,"  &c* 
A  cross  bill  filed  for  collateral  relief  differed  in  n 


(1)  1  Daer,  667. 

(2)  8  How.  Pr.  R.,885.    But  see  contray  note  anttf  page  556. 

(3)  Famers'  Loan  &  Trust  Co.  ts.  Hunt,  1  C  B.,  N.  S.,  1. 
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respect  from  thd  cotmtaon  form  of  an  original  bill, 
but  stated  the  injury  sought  to  be  redreesedi  The 
rules,  therefore,  heretofore  gireti,  fere  in  most 
respects  applicable  to  the  mode  and  manner  of 
stating  the  defendaht's  counterclaim. 

The  counterclaim  is  substantially  in  the  nature  of 
a  new  action  ;  it  is  an  independant  cause  of  action 
in  itself,  and  should  be  required  to  be  stated  with 
the  same  distinctness,  precision  and  certainty  as  the 
matter  in  th^  complaint.  If  coiitroverted  by  th^ 
plaintiff  it  is  required  to  be  denied  by  a  reply. 
The  same  rules,  therefore,  as  to  duplicity,  hypbthe* 
tieal  pleading,  striking  out  redundant  and  irrelevant 
matter^  &c.,  &c.,  will  applyw  And  this  has  beien 
iueld  feubtttantiaily  under  the  Code.  Thus,  in  Dewey 
vs.  Hoag,(l)  in  an  action  to  recover  possession  of 
land,  in  which  an  equitable  title  and  (^laim  for  recon- 
veyance on  tlie  part  of  defendant  was  set  up  in  the 
anewer,  without,  however,  aiiy  prayier  for  such 
relief,  Justice  Hand  Isays:  "  Th«  defendant  must 
become  an  actor  in  respect  to  hi)3  claim }  and  his 
answer  must  contain  alt  the  elements  of  a  bill  for  a 
specific  performance,  and  he  must  ask  and  obtain 
affirmative  relief;"  and  thie  defence  waB  held  to 
iiave  been  defectively. stated,  for  the  reason,  among 
bthers,  that  it  did  not  offer  to  perform,  nor  ask  that 
the  plaintiff  be  required  to  perform^  and  olaimed  no 
judginian  t  except  for  costs.  A  prayer  for  such  affir- 
mative relief  as  the  plaintiff  demands,  should  regu- 


iniifl   I    n> 


(1)  16  iarb.  'S.  C.  &.,  865. 
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larly  be  inserted  ;(1)  but  if  the  answer  consist 
simply  of  defensive  matter,^  a  prayer  for  relief  is 
tmhecessary  atid  irrelevant* 

Recoupment  of  damages,  as  we  have  seen^  could 
not,  in  an  action  at  law,  be  pl6aded)(2)  but  might 
be  given  in  evidence  under  the  general  issue,  with 
a  notice  of  such  evidence ;  but  such  a  defence  should 
DOW  be  set  up  or  pleaded  as  a  oounterclaim,  sub*' 
stantially  in  the  manner  that  the  party  intending 
to  avail  himself  of  it  would  state  it  in  his  complaint 
in  an  independent  action.(8)  Or,  perhaps,  which 
is  much  the  same  thing,  it  should  be  set  up  sub- 
stantially the  same  as  it  was  required  to  be  in  the 
former  notice  under  the  general  iissue,  which,  as 
we  have  already  remarked,  though  not  required  to 
be  in  the  strict  technical  &rm  of  a  plea,  must  contain 
all  the  facts  necessary  to  foe  stated  in  a  special  plea.(4) 
The  foregoing  rules,  therefore,  which  have  been 
given  relative  to  the  general  mode  of  statiikg  new 
matter  in  the  answer^  may  be  <x}ndidered  applicable 
in  regard  to  these  matters  of  counterclaiin.  The 
mere  fact  that  a  defendant  has  commenced  an  action 
for  damages  on  the  same  claim  which  has  not  pro- 
ceeded to  trial  or  judgment^  is  not  necessarily  a  bar 
to  his  setting  up  the  same  matter  in  the  answer  by 
way  of  recoupment,  and  it  has  been  so  held  under 


(1)  See  Anon.;  11  Leg.  Obs.  350,  Gage  vs.  Angell,  8  How.,  835. 

(2)  Nichols  vs.  Dusenbury,  2  Corhst.,  288. 
(8)  Willis  vs.  Taggard,  6  Ho\v.  Pr.  R.,  483. 
(4)  18  John.,  475;  10  id.,  140;  8  fd.,  455. 
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the  Code  ;(1) '  still,  a  defendant  will  not  be  allowed 
to  have  at  the  same  time  his  separate  action  and  his 
defence  on  the  same  matter,  but  will  be  put  to  his 
election,  either  to  proceed  in  the  suit  he  has  insti- 
tuted, or  confine  himself  to  his  recoupment  in  his 
answer.(2) 

If  a  defence  be  founded  on  a  written  instrument, 
for  the  pa3'ment  of  money  only,  it  will  be  sufficient 
to  set  out  a  copy  of  the  instrument,  and  to  state  the 
sum  due  and  claimed  thereon.(3)  But  this  also  must 
be  understood  with  the  limitation  recognized  in  Lord 
vs.  Gheesborough,  ^t/pra,(4)  that  the  present  defen- 
dant must,  by  some  proper  averment  in  the  answer, 
show  himself  entitled  to  recover  on  such  instrument 
against  the  present  plaintiff. 

In  Ranney  vs.  Smitb,(5)  a  set-off  was  held  to  be 
a  defence  within  the  meaning  of  section  160,  requi- 
ring defences  to  be  separately  stated  and  to  refer  to 
the  causes  of  action  which  they  were  intended  to 
answer.  In  that  case,  a  set-off  was  alleged,  consist- 
ing of  sundry  items,  among  which  were  four  notes, 
on  which  the  defendant  claimed  that  the  plaintiff 
was  indebted  to  him  in  the  sum  of  five  hundred 
dollars,  setting  forth  copies  of  the  notes.  The 
answer  then  alleged  a  judgment  against  the  plaintiff 


(1)  Fabricott!  vs.  Lannltz,  8  Sand.,  744;  Compton  vs.  Greene  and  Ide, 
9  How.  Pr.  R.,  228. 

(2)  Fabricotti  vs.  Lannltz.  8  Sand.,  744;  1  G.  R.,  N.S.  191;  Farmers' 
Loan  and  Trust  Go.  vs.  Hant,  1 G.  R.,  N.  S.,  1;  and  see  latter  case,  as  to 
the  practice  in  snch  cases  under  tbe  Gode. 

(8)  Am.  Gode,  sec.  162. 

(4)  1  G.  B.,  N.  S.,  252;  4  Sand.,  696,  and  see  ant§,  pages  226-288. 

(5)  6  How.  Pr.  R    iZli  Speda]  Tenn  per  Mastiit,  J. 
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as  a  set-off,  and  a  chattel  mortgage.  The  court 
denied  a  motion  to  strike  out  or  set  aside  that  part 
of  the  answer  relative  to  the  notes,  mainly  on  the 
ground  that,  by  the  amendment  to  section  162,  the 
defendant  was  at  liberty  to  set  out  a  copy  of  the 
note  as  his  statement  of  demand,  and  that  the  copies 
of  these  notes  were  "  separate"  statements  within 
the  meaning  of  section  150.  In  relation  to  the 
manner  of  stating  a  defence  by  way  of  set-off  gen- 
erally, the  rule  was  very  clearly  laid  down  by  the 
court  in  that  case,  as  follows :  •'  That  the  answer 
stating  the  defence  of  set-off  should  state,  as  new 
matter,  the  facts  constituting  the  cause  of  action  or 
demand  against  the  plaintiff  as  a  set-off,  in  the  same 
manner  and  with  the  same  particularity  as  those 
facts  would  be  stated  in  a  complaint.  And  when 
two  or  more  notes,  judgments  or  bonds,  or  other 
distinct  demands,  are  intended  to  be  set-off,  each  of 
them  should  be  separately  and  particularly  de- 
scribed, with  all  the  allegations  or  averments  neces- 
sary to  show  the  liability  of  the  plaintiff,  and  so  as 
to  enable  him  in  his  reply  to  take  issue  by  denying 
any  of  the  material  allegations  pertaining  to  each 
note,  judgment  or  bond,  or  other  particular  demand ; 
or  to  avoid  the  same  by  alleging  new  matter.  But 
all  demands  constituting  the  set-off  may  be  contained 
in  the  same  statement  of  new  matter  in  the  answer ; 
each  demand,  which  in  a  complaint  should  be  sep- 
arately stated,  as  constituting  by  itself  a  cause  of 
action,  being  separately  described  or  stated  with  the 
necessary  averments,  and  all  constituting  the  defence 
of  set-off." 
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In  case  a  set-off  is  relied  on  as  a  counterclaim,  the 
nature  and  extent  of  it  should  be  clearly  and  dis^ 
tinctly  stated.  It  is  not  sufficient  to  allege  that  the 
plaintiff,  previous  to  the  accruing  of  the  demand  set 
forth  in  the  complaint,  was  indebted  to  the  defen- 
dant on  account  of  previous  transactions  in  a  sum 
of  money  equal  to  the  sum  claimed  by  the  plaintiff, 
as  will  appear  by  the  account  current  rendered  by 
the  plaintiff.  Under  an  order  to  make  such  an 
answer  more  definite  and  certain  by  amendment, 
the  defendant  alleged  the  set-off  to  be  for  work  and 
labor,  and  for  goods,  wares  and  merchandise,  and 
for  money  lent,  paid  and  expended,  in  the  language 
of  the  common  counts  under  the  old  practice.  The 
answer  was  held  bad,  and  a  motion  to  strike  out 
granted,  with  costs.(l) 


SECTION  V. 

VERIFICATION   OF    THE   ANSWER. 

In  treating  the  subject  of  tihe  verification  to  the 
plaintiff's  complaint,  anfe,  chap,  iv.,  sec.  iv.,  the 
form  and  manner  of  verification  in  general  w«ere  con- 
fiidered,  and  the  consequences  of  a  defective  verifi* 

;,;t  , 

^  -  ...  .  -  -- — . —       ■  1 1 «  ■         .      I      1      I         »   ■         -» 

(1)  Wiggins  vs.  GanstN;  T.  Superior  Court,  per  MAdON,  J.,.\tith  the  con. 
currence  of  the  other  Justices^  8  Sand,  788. 
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cation.  These  remarks  are,  ia  the  main,  iipplicable 
tp  the  verificatiQn  on  the  part  of  the  defendant,  it 
will  be  proper  in  this  section  to  notice,  briefly,  one 
or  two  matters  in  addition,  relating  particularly  to 
the  answer,  and  first : 

When  defendant  is  privileged  from  verifying  his  nns- 
wer. — Pnder  the  original  code  of  1848,  which  re- 
quired all  pleadings  to  be  verified,  the  party  migh;t 
omit  a  verificaiion  whenever  he  would  be  privileged. 
£:om  testifying  as  a  witness  to  the  same  matter.(l) 
It  was  accordingly  held  that  the  verification  might 
be  omitted  when  the  court  could  see  that  the  matter 
contained  in  the  pleading  was  such  as  might  aid  in 
forming  a  chain  of  testimony  to  convict  him  of  ft 
criminal  offence  ;  the  criterion  being,  not  whether 
the  pleading  might  be  used  against  him  in  a  criminal 
prosecution,  but  whether,  if  called  as  a  witness,  he 
would  be.e&cus^d  from  answering  the  same  matter.(2) 
And  it  was  enovigh  to  excuse  the  verification,  if  any 
of  the  parties  would  be  privileged  jfrom  answering, 
though  other  parties  might  not  be  so  privileged;  nor 
need  all  the  statemei^ts  in  the  pleading  be  such  as 
would  excuse  the  pftrty  from  testifying  as  a  wit- 
ness ;  if  any  part  of  the  pleading  was  of  such  a 
character  it  need  not  be  verified.(3) 

The  Code,  as. amended  in  1849,(4)  left  it  optional 
with  a  plaintiff  to  verify  his  complaint ;  but  if  he 


<1)  Orig.  Code,  sec.  188. 

<2)  Clapper  ys.  Fitzgerald,  8  How.  Pr.  R.,  814.  per  Hakeis,  J. 

<8)  Id,  (4)  Sec  167,  Code  of  1849« 
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did  so,  the  defendant  was  required  to  verify  his 
answer  also.     The  section  as  thus  amended,  con* 
tained  no  clause  excusing  the  party  from  verifying 
his  answer  in  certain  cases,  or  providing  that  the 
pleading  thus  verified  should  not  he  used  against 
the  party  on  a  criminal  prosecution,   &c.      Under 
the  Code,  as  it  thus  stood,  the  N.  Y.  Superior  Court 
very   properly  held  that  a  party  was  privileged, 
under  the  constitution,  from  being  a  witness  against 
himself  in  a  criminal  prosecution,  and  he,  therefore, 
need  not  admit  or  deny  allegations  in  the  complaint 
which  he  will  state  in  his  answer  under  oath  might 
subject  him  to  criminal  prosecution.     Such  state- 
ment in  the  answer,  duly  verified  according  to  the 
Code,  would  put  the  allegations  in  issue,  and  throw 
the   plaintiff  on  his  proof,   precisely  the  same  as 
though  an  answer  had  been  interposed  denying  the 
allegation.(l)      The  same    doctrine  was  afterward 
held  in  another  case,(2)    with   the  concurrence  of 
three   Judges  of  the  same  court;  and  it  was  also 
said  that  the  defendant  might  decline  in  this  man- 
ner to  reply  to  such  allegations,  and  answer  the  resi- 
due.    In  the  former  case  the  rule  was  applied  in  an 
action  of  assault  and  battery ;  in  the  latter  of  libel. 
The  Code  of  1851  (and  this  was  left  untouched 
by  the  amendments  of  1852)  remedied  the  defect, 
and  supplied  the  omission  in  the  Code  of  1849.     It 
provided  that   the  verification  might  be    omitted 


(1)  Hill  T8.  Mailer,  2  Sand.,  684. 

(2)  White  vs.  CnmmingB,  8  Sand.,  716. 


'«a  v.]  VERIFICATION  OP.  587 

when  an  admission  c^  the  truth  of  the  allegation 
might  pubject  the  party  to  a  prosecution  for  felony; 
and  that  no  pleading  could  be  used  in  a  oriminal 
prosecution  against  the  party,  as  proof  of  a  fact 
admitted  or  alleged  in  such  pleading.(l) 

But,  by  a  recent  atatute,  the  law  is  brought  back 
-again  substantially  to  where  it  was  under  the  ori- 
ginal Code ;  and  "  the  verification  of  any  pleading, 
in  any  court  of  record  of  this  state,  may  be  omitted 
in  all  cases  where  the  party  called  upon  to  verify 
would  be  privil^ed  from  testifying  as  a  witness  to 
the  truth  of  the  matter  denied  by  such  plead- 
ing; "(2)  that  is  to  say,  where  the  court  can  see,  or 
where  the  plaintiff  is  willing  to  swear,  that  the 
matter  contained  in  the  pleading  may  aid  in  forming 
a,  chain  of  testimony  to  convict  him  of  any  crime 
or  misdemeanor^  or  to  expose  him  to  any  penalty  or 
forfeiturey(S)  or,  in  certain  cases,  to  degrade  his 
character,  <8r^.(4) 

In  another  part  of  this  chapter/(5)  the  question 
was  considered  as  to  the  proper  mode  of  putting 
the  allegations  of  the  conn^plaint  in  issue,  where  the 
•defendant  is  privileged  from  verifying  his  answer, 
and  the  conclusion  was  arrived  at,  that,  as  the  law 
now  stands,  the  defendant  cannot,  as  he  was  per- 
mitted to  do  in  Hill  vs.  MuUer,  and  White  vs. 
Oummings,  supra,  put  in  issue  the  allegations  by 


(1)  Sec.  157;  see  whole  section  as  quoted,  anttj  page  871. 

^2)  Laws  of  1654,  p.  158.  (8)  2  £.  S.  <3d  ed.),  ^8,  sec.  9a 

<4)  See  Cow.  and  Hill's  notes  to  Phil.  £7.  788  to  749. 

<5)  jinte,  pages  525—627 
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declining  either  to  adtriit  or  deny  tBem^  Aiid  then 
eei  forth  the  reason  thereof  in  his  affidavit  ©f  veri- 
fication }  but  that  he  mast  put  such  alliegations  in 
issue  by  a  denial  in  form,  which  he  need  not  Verify^ 
accompanying  sttch  denial  when  ttecessary  with  an 
affidavit,  setting  forth  his  privilege,  namely,  that  an 
affirmative  answer  to  such  allegations  woald  tend  to 
render  him  liable  to  Hb  criminal  conviction,  or  to  a 
forfeiture,  or  penalty,  &c.(l) 

Where  a  party  is  privileged  f^otn  verifying  hi^ 
answer  to  certain  allegations  in  the  complaint,, 
which  might  subject  him  to  prosecution  for  felony, 
and  there  are  dther  material  allegations  which  he 
would  otherwise  be  bound  to  answer,  the  proper 
course  appears  ta  be,  if  the  complaint  is  sworn  to, 
not  ta  put  in  a  general  answer  of  denial  to  the 
whole  answer  without  verification,  but  to  deny  th^ 
objectionable  allegations,  stating  in  his  affidavit  a» 
to  them  that  tbey  might,  if  admitted  in  evidence 
against  him,  tend  to  subject  him  to  a  prosecution 
for  felony,  or  a  forfeiture,,  or  penalty,  &c*,  and 
answer  the  residue  cf  the  allegations  under  the 
usual  verification,  in  the  manner  prescribed  by  the 
Code,  Such  an  answer  and  verification  would  put 
he  allegations  in  issue,  and  w^ould  be  sufficient. 
Or,  if  it  appear  on  the  face  of  the  complaint  that 


(1)  See  ante,  page  626,  and  eases  there  eited.  If  it  appear  from  the- 
aUegaticm  itself,  which  is  denied,  that  the  party  would  be  privileged  from 
testifyhkg  to  its  truth,  tho  affidayit  setting  forth  Un  privUego  it  toper- 
flaous. 
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the  allegation  itdelf  is  of  such  a  nature  as  must 
tend,  if  true,  to  render  the  defendant  liable  to  pros* 
ecution,  &c.,  lie  might  specifically  deny  it,  and 
answer  the  residue,  verifying  the  whole  of  his  ans* 
wer,  except  the  allegation  so  denied. 

An  answer  not  verified  by  oath,  when  an  oath  is 
required,  it  has  been  held,  may  be  treated  as  a 
nullity.  But  a  pleading  which  may  be  treated  as  a 
nullity  should  be  immediately  returned,  or  notice 
given  that  it  will  be  diregarded,  in  order  to  allow 
the  opposite  party  to  supply  the  omission  or  remedy 
the  defect.(l) 

The  defendant  may  verify  his  answer  even  though 
the  complaint  is  not  verified,  and  this,  when  a  coun- 
terclaim is  set  up,  will  not  require  the  plainti£f  to 
^^rify  his  reply  to  such  counterclaim. 

It  is  a  sufficient  and  proper  verification,  if  the 
defendant  in  his  answer  has  stated  nothing  on  infor- 
mation and  belief,  for  the  affidavit  of  verification  to 
state  that  the  answer  is  true  to  his  knowledgBy  without 
adding  the  words,  ^^except  as  to  the  matters  therein 
stated  on  information  and  belief  and  as  to  those 
matters  he  believes  it  to  be  true."(2)  And  as  to 
defective  forms  of  verification,  see  verification  of 
complaint.(3) 


<1)  Liambeer  T8.  Allen,  2  Sand.,  648;  White  ts.  Cnnnnings,  8  Sand., 
716;  also,  7  How.  Pr.  R.,  86;  1  C.  R.,  26;  8  How.  Pr.  R.,  280  ;  6  Leg. 
Obs.,  817  ;  4  How.  Pr.  R.,  156  ;  and  see  ante,  page  876. 

(2)  Kinkaid  vs.  Kipp  and  Brown^  1  Duer,  692. 

(8)  jinte,  pages  871-876. 
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Separate  answers  on  the  part  of  separate  defend- 
ants, not  united  in  interest,  must  be  separately 
verified  by  each  defendant.(l)  One  defendant 
cannot  swear  to  the  want  of  sufficient  knowledge 
or  information  to  form  a  belief  on  the  part  of  a 
co-defendant.  In  such  cases  a  proper  form  of  veri- 
fication is  intimated  in  the  opinion  of  the  court,  in 
Kinkaid  vs.  Kipp  and  Brown,(2)  to  be  as  follows; 
"These  defendants  severally  say,  each  for  himself, 
that  he  has  no  knowledge  or  information  thereof 
sufficient  to  form  a  belief" 

The  makers  and  endorsers  of  a  note  or  bill  are 
not  parties  united  in  interest,  so  that  a  verification 
by  one  will  be  a  verification  for  all.(3)  And  if 
such  an  answer  be  put  in  to  a  verified  complaint, 
the  answer  of  the  defendant  who  has  not  separately 
verified  his  defence  will  be  struck  out.  The  mean- 
ing  of  the  words  "united  in  interest,"  in  section  157, 
is  said  to  be  the  same  as  that  of  the  same  words  in 
section  119.  It  means  joint  promissors,  obligors, 
and  the  converse,  or  at  least  parties  occupying  the 
same  position  in  respect  to  the  same  cause  of  action ; 
and  it  is  such  parties  only  who  have  the  liberty  of 
verifying  a  complaint,  one  for  the  other.(4) 

Where  there  are  several  defendants,  united  in  inte^ 
rest,  who  answer  together,  the  verification  may  be 


O)  Alfred  vs.  Watkins,  1  C.  R.,  N.  S.,  848  ;  Andrews  vs.  Storms,  5 
Sand.,  609. 

(2)  1  Duer,  692;  approved  on  consultation  of  the  Judges  of  the  New  York 
Superior  Court. 

(8)  Alfred  vs.  Watkins,  1  0.  R.,  N.  S.,  848. 
(4)  Andrews  vs.  Storms,  6  Sand.,  609. 
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by  one  alone,  if  such  party  is  within  the  county 
•where  the  attorney  resides,  and  capable  of  making 
an  affidavit,  and  is  acquainted  with  the  facts.{l)  It 
is  not  very  clear  what  this  acquaintance  with  the 
facts  means,  or  whether  a  personal  knowledge  or  mere 
belief  founded  on  information  is  sufficient.  The 
latter  is  probably  intended ;  and  if  one  of  such  joint 
defendants  is  generally  acquainted  with  the  facts 
set  up  in  the  complaint,  doubtless  he  may,  on  be- 
half of  all,  properly  verify  an  answer,  denying  all 
knowledge  or  information  sufficient  to  form  a  belief 
thereof.  The  affidavit  of  verification,  when  made 
by  one  defendant,  should  show  affirmatively  that  he 
is  acquainted  with  the  facts,  and  how  his  knowledge 
thereof  is  derived.  So  also  when  made  by  an  agent 
3r  attorney.(2)  But  it  seems  in  both  cases  to  be 
sufficient,  when  nothing  is  alleged  on  information 
and  belief,  for  the  verification  to  be  generally  that 
the  answer  is  true,  without  swearing  that  the  party 
is  acquainted  with  the  facts. 


(1)  Am.  Code.  sec.  167. 

(2)  Fitch  vs.  Bigelow,  6  How.  Pr.  R.,  237;  Van  Home  ts.  Montgomery, 
5  How.  Pr.  R.,  288;  Hunt  vs.  Meacham,  6  How.  Pr.  R.,  400.  But  in 
Soothworth  vs.  Curtis  and  others.  6  How.  Pr.  R.,  273.  Justice  Hubbard 
thinks  it  unnecessary  that  tlie  affidavit  should  specifically  slate  that  the 
party  making  it  is  acquainted  vriih  the  facts.  Tlie  safer  course,  however, 
in  all  such  cases,  is  to  bring  the  verification  strictly  within  the  statue,  and 
show  that  the  party  making  it  alone  has  the  right  to  do  so. 
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SECTION  VI. 

SHAM,       IRRELEVANT       AND      FRIVOLOUS       ANSWERS      AND 

DEFENCES. 

The  original  Code  provided  no  way  of  getting  rid 
of  a  frivolous  answer  in  a  summary  way ,  or  of  a  sham 
or  irrelevant  defence.  The  court,  however,  for 
some  time  before  the  adoption  of  the  Code,  had 
exercised  the  power  of  striking  out  the  pleas  as  false, 
a  practice  which  it  is  said  was  founded  on  the  same 
considerations  which  lay  at  the  foundation  of  the 
practice  of  striking  out  frivolous  pleas,  namely,  to 
guard  against  the  delay.  But  this  was  confined  to 
special  pleas  of  new  matter,  and  the  general  issue 
was  never  treated  as  a  sham  plea.(l)  So  also  a  plea 
verified  under  the  .  rules  of  the  court  could  not  be 
struck  out  as  false,  because  the  court  would  not  try 
the  matter  on  affidavits,(2)  and  the  affidavit  for  the 
motion  was  required,  not  only  to  allege  that  the 
plea  was  false  or  frivolous,  but  to  specify  wherein  the 
falseness,  &c.,  consisted.  If  the  court  were  satis- 
fied that  such  pleas  were  interposed  merely  for  delay 
or  some  other  improper  motive,  and  they  appeared 
palpably  frivolous,  or  were  shown  to  be  palpably 
false,  they  were  stricken  out,(3)  and  such  also  was 
the  practice  under  the  original  Code.(4) 


(1)  8  Wend.>  566;  2  Cow.,  685;  6  id.,  84. 

(2)  1  HUl,  870.  (3)  1  HiU,  870;  18  Wend.,  680. 
(4)  1  C.  E.,  88;  id.,  72;  8  How.  Pr  E.,  289. 
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Tbe  ftmendments  of  1649  applied  in  terms  these 
principles  directly  to  the  practice  under  the  Code- 
Section  152  provided  that : 

"Sham  Answers  and  defences  may  be  strickea  out  on 
motion.^' 

Section  247 : 

"If  a  demurrer,   answer  qt  reply  be  frivolous,  the  party 

prejudiced  thereby,  upon  a  previous  notice  of  five  days,  may 

apply  to  a  judge  of  the  court,  either  in  or  out  of  the  court,  for 

udgrnent  tbereon,  and  judgment  shall  be  given  accordingly." 

The  former  of  these  sections  was  amended  in 
1851,  by  the  insertion  of  the  following  words  in 
italics,  so  as  to  read  thus : 

"  Sham  and  irrelevant  answers  and  defences  may  be  stricken 
out  on  motion,  and  upon  such  terms  as  the  covert  may,  in  their 
discretion^  imposed 

In  Davis  vs.  Potter,(l)  it  was  said,  that  "  ^ham  " 
was  not  used  in  this  section  as  synonymous  with 
^^ false  i^^  if  it  were  so,  the  truth  of  every  answer 
might  be  tested  on  special  motion.  It  was  said  in 
that  case,  that  "  it  is  only  where  the  answer  takes 
issue  upon  some  immaterial  averment  of  the  com- 
plaint, or  sets  up  new  and  irrelevant  matter,  that  it 
can  properly  be  called  a  sham  defence ; "  and  also, 
that  a  sham  pleading  meant  nothing  different  from 
a  frivolous  pleading,  except  that  the  latter  did  not 

(1)  4  How.  Pr.  B.,  165. 


75 


694  ASSWEK.  [CE.  T- 

necessarily  imply  that  it»  object  was  evasion  or 
delay. 

On  the  other  hand,  it  is  said  in  the  later  case  of 
c Tichols  vs.  Jonei^l)  that  the  essential  element  of  a 
sham  plea  is  falsity ;  and  that  the  true  rule  to  be 
adopted,  under  the  Code,  is  to  strike  out  all  answers 
or  defences  as  sham  under  section  152,  when  they 
appear  clearly  to  be  false,  whether  they  are  good  in 
point  of  law  on  their  face  or  not.  In  the  same  case 
it  was  said,  that  a  frivolous  answer  was  quite  a  dif- 
ferent thing :  "  It  is  an  answer  which,  if  true,  does 
not  contain  any  defence  to  any  part  of  the  plaintiflF'a 
cause  of  action ;  and  its  insufficiency  as  a  defence 
must  be  so  glaring  that  the  court  can  determine  it^ 
upon  bare  inspection,  without  argument.  It  differs 
totally  from  a  sham  answer  in^'this,  that  the  one  is 
always  assumed  to  be  true,  and  the  other  must 
always  be  proved  to  be  false.  One  is  always  bad 
on  its  face ;  the  other  generally  good.  One  is  deci- 
ded by  inspection;  the  other  by  proof  a/iw»de."(2) 
The  distinction,  if  any,  between  a  frivolous  and  an 
irrelevant  answer  was  not  noticed  in  this  case.  But 
in  the  subsequent  case  of  Harlow  vs.  Hamilton,(3) 
Justice  WiLLARD  defines  an  irrelevant  answer  to 
be  one  which  is  good  in  fonn  and  true  in  fact,  but 
which  has  no  relation  to  the  cause  ;  as,  for  example. 


(1)  6  Qow.  Pr.  R.,  855;  and  see  also  Lefferts  vs.  SDediker^l  Abbott  Pr. 
R.,  116. 

(2)  This  agrees  with  DarrowYS.  Miller,  6  How.  Pr.  R.,  247;  Seward  vs. 
Miller,  6  id.,  812}  and  Brown  vs.  Jennison,  8  Sand.,  872. 

(8)  6  How.  Pr.  R.,  475. 
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a  bankrupt's  discharge  to  act  action  of  slander.  It, 
therefore,  differs  from  a  «ham  answer  mainly  in  this 
that  the  one  is  true  in  fact,  «nd  the  other  untrue* 
Like  a  frivolous  answer,'  it  is  to  be  decided  by  in- 
«ipection,  and  not  by  progf  aliunde^  while  a  sham 
answer  must  be  proved  to  b^  false. 

The  general  definitions  in  the  c&use  of  Nichols  vs. 
Jones,  supra^  have  been  approved  and  followed  by 
subsequent  decisions,{l)  with  some  slight  modifica- 
tion of  the  rules  therein  laid  down.  In  regard  to  a 
^ham  answer,  the  practice  seems  to  have  been  settled 
in  Mier  vs.  Cartledge,(2)  at  the  New  York  general 
term,  that  if  the  answer  is  verified^  as  required  by 
the  Code,  a  motion  to  strike  it  out,  as  false,  could 
not  be  entertained,  for  the  court  would  not  try  the 
<][uestion  oh  affidavits.  *^  I  fully  concur  with  the 
<20urt,"  says  Justice  Edmonds  in  that  case,  *^  when 
in  2  Cowen,  637,  they  said  they  would  suffer  the 
|>leading  to  stand  up<m  a  very  slight  suggestion  of 
its  truth.  We  will  not  try  the  question  cm  affidavits, 
^nd  it  has  never  been  the  practice  to  require,  in 
•answer  to  such  a  motion  as  this,  satisfactory  evi- 
dence of  the  truth  of  the  plea  ar  answer.  A  slight 
-suggestion  thereof  will  be  enough;  a  mere  probability 
•of  its  truth,  some  reason  for  believing  it  to  be  inter- 
posed in  good  faith,  may  answer.  But  when  it  is 
manifestly  false — where  its  falsehood  is  conceded,  as 
in  2  Cowen,  637,  or  its  falsehood  is  sworn  to  on  the 


<1)  See  Wiime  tb.  Sickles;  9  How.  Pr.,  217,  and  eases  infrM* 
<2)  See  note  to  KichoU  vs.  Jones^  6  How.  Pr.  R.,  860. 
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one  side,  and  on  the  other  bo  general  or  sx)ecial 
affidavit  of  merits  is  produced,  and  no  pretence  is 
made  that  the  plea  is  true,  as  in  18  Wend.,  567,. 
and  in  1  Barn,  and  Cress.,-  286,  then  it  is  the  well 
settled  practice  to  strike  it  out,  for  in  sueh  cases  it 
is  clear  no  injustice  can  he  done." 

In  this  opinion,  as  to  striking  out  a  verified  answer 
as  sham^  Justice  Barculo,  though  intimating  at  first 
a  different  opinion,  concurred,(l)  and  it  may  be  re«^ 
garded  as  the  settled  practice. (2) 

The  case  of  Mier  vs.  Cartledge  was  for  some  time 
thought  to  be  authority  for  the  practice  of  striking 
out,  as  false  or  sham,  an  answer  consisting  of  mere 
denials  of  some  one  or  more  of  the  plaintiff's  alle- 
gations, when  such  denials  are  not  verified ;  and  this 
practice  has  been  followed  in  several  cases,  mostly 
in  the  New  York  Superior  Court.(3)  But  the  rule 
in  the  Supreme  Court,  at  least,  seems,  upon  good 
authority,  to  be  settled  to  the  contrary.  Thus,  in 
Sherman  vs.  Bushnell,  and  Caswell  vs.  Bushnell,(4) 


(1>  See  note  U  Nichols  tb,  Jones,  6  How.  Pr.  IL,  860. 

(2)  See  Mfln  ys.  Vose,  4  Sand.,  660,  and  subsequent  cases.  In  Ostrom 
Ts.  Bixby,  9  How.,  67,  Justice  Bacon  expresses  himself  as  not  entirely 
satisfied  with  the  doctrine,  and  thinks  it  should  receive  some  further  con>^ 
■ideration  before  being  adopted  as  the  settled  practice. 

(8)  See  Fleury  vs.  Roget,  Fleury  vs.  Brown,  Frammer  vs-  Kline,  9  How, 
Pr.  B.,  215-,  216;  and  also  Gonklin  et  ml.  vs.  Vandervoort,  at  special  tern 
of  the  Supceme  Court,  7  How.  Pr.  B.,  488.  In  the  first  two  cases  tb» 
answers  were  also  veriJUd.  They  were  all  upon  promissory  notes,  and 
were  denials  of  the  allegations  that  the  plaintiff  was  '^  the  lawful  holder 
and  owner,"  &c.  They  may,  therefore,  ha?e  been  struck  out,  not  merely 
as  technically  skam  answers,  but  aa  evasive  ox  imlnant,  and  as  raising  aa 
immaterial  issue. 

(4)  14  Barb.  S.  C.  B.,  895;  7  How.  Pr.  B.«  171. 
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at  the  New  York  general  term,  the  court,  on  full 
consideration,  held  that  mere  denials  or|negations 
are  never  to  be  treated  as  sham  answers.  That  an 
answer  is  false,  saj'^s  the  court, ,  "is  a  part,  and  only 
a  part,  of  the  definition  of  a  sham  answer;  it  omits 
the  essential  part  of  the  definition,  namely,  that  the 
answer  sets  up  new  matter."  That  case  has  been 
followed  by  others  holding  a  similar  doctrine,  and 
the  result  of  all  of  them  may  be  briefly  summed  up 
in  the  language  of  Justice  Harris,  in  his  recent 
opinion  in  Winnie  vs.  Sickles:(l)  "The  power  of 
the  court  to  strike  out  a  sham  or  false  answer  or 
defence  is  retained  by  the  152d  section  of  the  Code. 
The  principles  by  which  the  court  is  to  be  governed 
in  the  exercise  of  this  power  have  not  been  changed. 
Under  the  former  practice,  the  plea  of  the  general 
issue  was  never  stricken  out  as  false.  The  obvious 
reason  for  making  this  exception  is  found  in  the 
nature  of  the  plea  '  itself  It  merely  refers  the 
plaintiff  to  the  proof  of  his  cause  of  action,  as  he 
has  alleged  it  to  exist.  It  affirms  nothing  to  be 
true,  and,  therefore,  can  scarcely  be  said  to  be  a 
sham  or  false  plea.  So,  under  the  Code,  the  defen- 
dant may  deny,  generally,  the  allegations  of  the 
complaint;  when  he  does  this  his  answer  amounts  to 
the  general  issue;  or,  admitting  some  of  the  alle- 
gations, he  may  put  others  in  issue  by  denying 
them.  In  neither  case  can  the  answer  be  said  to  * 
be  a  sham  answer.      In  either  case  the  defendant 


(l)9How.  Pr.  R.,217. 
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has  a  right  to  have  the  issue  he  has  made  tried  in 
the  usual  manner."(l) 

This  suggests  two  considerations  which  are  worthy 
of  note,  and  should  not  be  lost  sight  of:  firsts  that 
though  an  answer,  veriHedy  can  in  no  case  be  struck 
out  as  sham  or  &lse,  yet  the  verification  will  not 
prevent  it  from  being  treated  as  frivolotis  or  irrde* 
vant^  for  it  is  well  said,  in  Reed  vs.  Latson,(2)  that 
the  affidavit  of  verity  has  no  tendency  to  make 
that  material  which  is  palpably  frivolous;  and 
second^  that  though  a  mere  denial  without  verifica- 
tion, if  good  in  substance  or  form,  and  taken  upon 
a  material  allegation  of  fact  in  the  complaint,  will 
not  be  struck  out  as  false  or  sham,  yet,  if  taken 
upon  an  immaterial  allegation,  or  if  it  otherwise  raise 
an  immaterial  issue  in  the  case,  the  party  pleading  it 
cannot  save  himself  from  a  motion  to  strike  out  as 
irrelevant,  or,  in  a  proper  case,  a  motion  for  judg- 
ment as  frivolous,{S)  merely  because  his  answer 
purports  to-  be  nothing  more  than  a  denial.  And 
upon  this  principle,  I  think,  most  of  the  cases  can 
be  reconciled.  *  A  party  who,  admitting  all  the  ma- 


(1)  See,  to  the  same  effect,  Livinggton  vs.  Finkle,  8  How.  Pr.  R.,  486; 
White  vs.  Bennett,  7  How.  Pt.  R.,  69;  Davis  vs.  Potter,  4  How.  Pr.  R., 
220i  Goedel  vs.  Robinson,  1  Abbott  Pr.  R.,  116. 

(2)  15  Barb.  S.  C.  R.,  17. 

(a)  Thorn  &  Maynard  vs.  New  Tork  Central  Mills,  10  How.  Pr.  R.,  19* 
In  this  case  the  answer  was  ewative,  being  a  denial,  on  information  and  be* 
•  lief,  of  a  fact  presumptively  within  the  knowledge  of  the  party  who  an- 
swered ;  and  Judgment  was  rendered  9n  it  Asfrivolout.  But  the  decision 
was  reversed  at  general  term,  on  the  ground  that  the  answer  was  not  pal' 
pably  frivolous.     (1  Abbott's  Pr.  R.,  187.) 
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terial  allegations  in  the  complaint,  takes  issue  upon 
a  merely  immaterial  averment,  as,  for  example,  if  he 
should  deny  that  a  promissory  note  was  made  at  a 
certain  place,  as  alleged  in  the  complaint,  such  issue, 
if  not  strictly  sham  or  false-,  is  clearly  immaterial ; 
and  if  immaterial,  irrelevant,  and  as  such  should  be 
struck  out  on  motion.  The  subject  of  informal, 
evasive  and  immaterial  issues  has  already  been 
noticed  in  a  previous  part  of  this  work,  and,  by 
reference  to  the  cases  there  cited,(l)  it  will  be  seen 
that  most  of  these  defective  denials  were  such  as  to 
raise  immaterial,  that  is  to  say,  irrelevant,  issues  in 
the  case ;  issues  which  would  have  been  laid  aside 
entirely  on  the  trial,  and  which,  therefore,  should 
properly  be  struck  out  on  motion,  and  not  suffered 
to  encumber  the  record  or  embarrass  the  opposite 
party. (2)  And  if  the  denial  be  so  palpably  inef- 
fectual for  any  purpose  as  to  amount  to  nothing, 
and  really  to  raise  no  issue  at  all,  irrelevant  o: 
otherwise,  it  might  be  regarded,  if  the  plaintiff 
chooses,  as  frivolous  merely,  on  a  motion  for  judg- 


(1)  AntCj  pages  427 — 444. 

(2)  An  answer  merely  denying  a  /ega2  concluiion,  as  where  the  defendant 
avers  that  the  plaintifif  is  not  '^  the  lawful  holder  and  owner  of  a  promis- 
sory note/^  is  regarded  as  a  frivolous ,  as  contradistinguished  from  a  sham, 
answer;  and  the  remedy  is  by  motion  for  judgment,  and  not  by  motion  to 
strike  out,  as  in  Lefferts  vs.  Snediker,  1  Abbott's  Pr.  R.  116.  But  I  do  not 
see  why  an  answer,  raising  such  an  immaterial  issue,  sliould  not,  within 
the  principles  above  laid  down  and  cases  cited,  be  regarded  also  as  irrele- 
vanty  and  liable  to  be  struck  out  on  motion,  especially  where  it  is  joined 
with  other  matter,  constituting  a  valid  defence. 
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ment  under  section  247.(1)     Nor  would  a  verifica- 
tion of  such  denial  in  any  case  cure  the  defect.(2) 

It  will  be  seen  from  the  foregoing  that  there  is  a 
diflference  in  the  mode  of  raising  the  objection,  not 
only  between  a  sham  and  an  irrelevant  answer,  but 
also  between  an  irrelevant  and  a  frivolous  answer ; 
the  one  being  the  subject  of  a  motion  to  strike  out 
by  section  152,  and  the  other,  of  a  motion  for 
judgment  on  account  of  the  frivolousness  of  the 
defence  by  section  247.  The  adjudged  cases  clearly 
recognize  this  distinction.  In  Darrow  vs.  Miller,(3) 
it  is  said  that  an  answer  may  be  so  grossly  imperti- 
nent or  frivolous  that  the  court  cannot  but  see  that 
it  was  put  in  for  delay,  or  to  perplex  the  plaintiflF, 
instead  of  presenting  a  defence ;  and  in  such  case, 
it  being  a  mere  fraud  upon  the  practice  of  the  court, 
it  may  be  treated  as  a  sham,  or  false  defence,  and 
struck  out ;  but  that  where  a  pleading,  though  tech- 
nically frivolous,  does  not  appear  to  have  been 
made  in  bad  faith,  the  remedy  of  the  party  is  by 
motion  for  judgment,  under  section  247 ;  for,  it  is 
added,  a  party  has  the  right  to  have  any  defence, 
honestly  interposed,  passed  upon,  not  only  in  the 
court  of  original  jurisdiction,  but  also  in  the  Court 
of  Appeals,  and,  therefore,  the  frivolous  answer 
should  be  allowed  to  remain  on  the  record.     And 


(1)  Sherman  vb.  N.  Y.  Central  Mills,  1  Abbott's  Pr.  R.  187. 

(2)  Reed  vs.  Latson,  16  Barb.  S.  C  R.  9. 

(3)  6  How.  Pr.  R.  247;  see  also  Nichols  vs.  Jones,  6  How.  Pr.  R.  857$ 
Lefferts  vs.  Snediker,  1  Abbott's  Pr.  R.  116. 
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thoiigh  in  Brown  vs.  Jenison,(l)  in  the  New  York 
Superior  Gourty  it  was  said  that  a  frivolous  answer 
might  be  struck  out  on  motion,  yet,  in  the  later  case 
of  Hill  vs.  Smith,(2)  the  judges  of  that  court  quali- 
fied this  rule,  and  limited  it  to  cases  where  the 
objection  does  not  extend  to  the  Entire  Answer. 
But  if  the  whole  answer  be  alleged  to  be  frivolous, 
it  cannot  be  struck  out,  the  proper  motion  being, 
under  section  247,  for  a  judgment;  and  for  pre^ 
cisely  the  salme  reason  given  in  Darrow  vs.  Miller, 
thaty  '^as  the  judgment  given,  even  where  such  is 
the  opinion  of  the  judge  or  court,  may  be  erroileous, 
the  defendant  has  the  same  right  to  have  it  reviewed 
upon  an  appeal  as  if  given  upon  a  demurrer  ;(3) 
aind,  consequently,  to  enable  him  to  exercise  this 
right,  the  aiwwer,  instead  of  being  Btri<^ken  out, 
must  remain  upon  the  record."  The  same  thing 
was  decided  in  the  subsequent  case  of  Quin  vs; 
Chambers  ;(4)  if  ^  but  a  single  defence  be  set  up,  and 
that  applies  to  the  sole  cause,  or  to  all  the  causes 
of  action  contained  in  the  complaint,  and  the  de- 
fence be  frivolous,  the  motion  should  be  for  judg- 
ment, leaving  the  answer  on  the  record ;  if  such  de- 
fence be  applicable  to  one  only  of  several  causes  of 
action,  or  if  other  defences  be  also  interposed,  it 


(1)  8  Sand.,  782. 

<2)  1  Duer,  649;  8  How.  Pr.  R.,  149. 

(8)  The  motion,  it  was  Mid,  is  a  snbstltnte  for  the  demurrer,  and  raSies 
auhstantlany  ih6  same  qaestioni  bat  it  would  not  be  granted;  unlete  the 
iMue^wM  plainly  hnmaterial'Or  (he'detoiee'imiii(^2y  grouudleat. 

(4)  1  Duer,  678. 
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inay  be  is  track  out  from  the  record  as  irrelevant.  (1) 
And  perhaps  in  this  bonsists  practically  the  essen- 
tial point  of  difference  between  an  irrelevant  and  a 
'frivolous  answer;  for  it  is  evident  that  the  one 
often,  and  perhapsi  usually;  if  liot  always,  includes 
the  other.  An  irreleviant  pleading,  siays  Justice 
Stbono,  in  Seward  ts.  Miller,(2)  is  one  which  has 
no  substantial  relation  to  the  cbnti^versy  between 
the  parties.  An  irrblevant  defence,  says  Justice 
Sill,  in  Darrow  vs.  Miller,(3)  is  one  which  may  be 
true  in  point  of  fstct;  but  is  so  impertinent^  or  so 
grossly  frivolous^  that  the  court  cannot  but  see  that 
the  object  is  to  delay  br  perplex  the  plaintiff,  instead 
<df.  presenting  a  defence.  An  irrblevant  answer, 
says  Justice  Willarh,  in  Harlow  vs.  Hamilton,(4) 
is  one  which  is  good  in  form  and  true  in  fact,  but 
whibh  has  no  relation  to  the  cause ;  as,  for  example, 
a  bankrupt's  discharge  to  an  'action  for  slander. 
Now;  ea;ch  of  these  definitions  might  very  well  in- 
clude a\d6  A  frivolous  defence  or  ailiswer ;  ibuch,  for 
instance*,  as  the  case  last  cited,  a  bankrupt's  diis* 
charge  in  an  aiction  for  8lander.(5)     So,  also,  in  an 


(1)  This  ia  entirely  consistent  with  what  was  said  in  Reed  vs.  Latson,  15 
Sarb.,  16,  that  probaliny  the  6oWt  aWa]/^  had  the  'poWer  of  striking  oltf  % 
frivolouR  pleading,  as  they  had  a  sham  pleading;  and  see  cases  cited. 

(2)  6  How.  Pr.  R.,  818.  (8)  6  How.  Pr.  R.,  247. 

(4)  6  How.  Pr.  R.,  476. 

(5)  Perhaps,  however,  the  converse  is  not  strictly  true,  and  a  frivolous 
would  .not  always  include,  an  irrelevant  answer.  See  Harlow  vs.  Hamil- 
ton, 6  How.  Pr.  B.,  475.  But  for  all  practical  purposes,  I  can  see  no  very 
substantial  ground  of  difli^renoe  other  than  that  above  stated.    I  under- 


gsa  YI.]       SHAM,  IBRELEVANT  AND  FRIVOLOUS.  603 

action  on  contract,  if  the  defendant  should  set  up . 
in  defence  an  equal  amount  of  damages  claimed  for 
an  assault  and  battery.  Indeed,  the  courts  do  not 
seem  to  have  preserved  in  practice  any  intelligible 

line  of  distinction  betyreen  an  irrelevant  and  frivo- 

• 

lous  answer.  <Thus,  in  Gould  .vs.  Williams,,(l)  an 
answer  ip.  the  old  Chancery  form,  which  neither 
controverted  any  allegation  in  t^e  complaint,  nor 
set  up  any  new  &ct  by  way  ^f  defence,  was  thought 
to  be  irrdevanty  and  would  have  been  strucji  out  on 
a  motion  for  that  purpose ;  while  in  Lane  vs.  Gii- 
bert,(2)  ai^  answer  which  controverted  no  fact  in  the 
complaint,  and  set  up  matter  which,  though  admissi- 
ble as  evidence  in  mitigation  of  dAmages,  was  ujone- 
cessarily  pleaded,  was  held  friwlous^  and  t^e  proper 
course  was  said  to  be  a  motion  lor  judgment*  In  Edson 
vs.  Diliaye,(3)  the  motion  was  to  strike  outA&  false  And 
frivolous  sX\  the  answer  to  a  complaint  on  a  promasso^ 
ry  note,  except  that  part  which  admitted  the  jnaking 
^f  the  note ;  and  the  court,  regarding  the  matter  as 


stand  that  A  frivolous  differs  fVom  a  strictly  irrelevant  answer  in  this:  the 
Unt,  aasuming  it  to  be  true,  and  pertinent  to  the  action,  clearly  and 
.bf^ond  contrpyprsy,  copptitufces  x\^  projind  of  ^def^pjae,  j^nf  ,rf^^8^l^  j^pp 
capable  of  trial  bet\);een  the  parOes.  The  second,  a8spming,it  aisp  to  be 
true,  comprises  matters  which'  mlg^t  have  coiistitutedf  a  d^fene^  insome 
o^l^^r  fi<;tion,  9r  ttndejr  a  4iflRprent  a^^e  ,of  ti^cts;  .^hfit  is^.^J^^fi  ^M^.F^ 
pleaded  in  point  of  form,  but  which  have  no  possible  connection  with  the 
present  subject  of  the  controveriiy,  and,  therefore,  are  Manifestly  msum- 
cient  as  a  defence  to  the  action.  Under  this  definition  might  be  included 
a  simple  denial,  perfect  in  point  of  form,  but  taken  upon  an  immaterial  alle- 
gation in  the  complaint. 

(1)  9.H0W.  Pr.R.,*l. 

(2)  9  How.  Pr.  R.,  150. 
<8)  8  How.  Pr.  B.,  273. 
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frivolous^  ordered  judgment  to  be  entered  for  the 
plaintiff,  and  hia  damages  assessed ;  ^hile  in  other 
cases,  the  terms  sham,  irrelevant  and  frivolous  have 
been  used  indiscriminatelj-Cl) 

If  the  views  taken  above,  however,  are  correct, 
namely,  that  an  answer  properly  irrelevant  gene-r 
rally  includes  also  a  frivolous  answer,  a  plain  and 
uniform  rule  of  practice  may  be  adopted  that  will 
reconcile,  in  a  measure,  the  conflicting  decisions  on 
this  sulogect.  The  motion  in  all  these  cases,  if  th^ 
imperfect  answer  constitutes  the  entire  defence,  it  is 
conceived,  should  generally  be  for  judgment  on 
account  of  the  frivolousness  of  the  answer  under 
section  247.  Or,  if  it  be  doubted  whether  the 
answer  may  not  strictly  be  considered  irrelevant  as 
contradistinguished,  from  a  mere  frivolous  defence, (2) 
then  the  motion  may  be,  on  the  ubuq^I  eight  days' 
notice  at  special  term,  in  the  alternative  for  judg^ 
ment  on  account  of  the  frivolousness  of  the  answer, 
or  to  strike  out  the  same  as  irrelevant ;  and  this, 
perhaps,  is  the  safer  course  in  all  cases.  If  the 
defective  answer  be  joined  with  one  or  more  good 
ones,  then,  of  course,  the  motion  must  be  to  strike 
out  the  same,  and  not  for  judgment,  within  the  rule 
established  in  Hull  vs.  Smith,  and  Quin  vs.  Cham- 
bers, supra.  The  disadvantage  of  moving  to  strike 
out  an  entire  answer,  when  there  are  doubts  as  to 


'    (1)  Brown  ts.  J«nison,  8  Sand.,  872}  Fleury  yi.  Soget>  5  Sand.,  64d; 
RichardBon  vg.  Wilton,  4  Sand.,  708;  Flammer  Tat  Kline,  9  Uow«  Pr.  R., 
216. 
<2)  See  LefferU  vi.  Snediker,  1  AbboU  Pr.  R.,  105. 
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its  proper  character,  consists  in  this,  that  the  Code 
gives  no  authority  to  strike  from  the  record  a 
merely  frivolous  answer  pleaded  in  good  faith.  The 
plaintiff,  therefore,  in  order  to  succeed  in  such  a 
motion,  must  show  that  the  answer  is  not  Qniy 
frivolous,  but  also  irrelevant.  Whereas,  if  he  moves 
in  term,  upon  proper  notice,  for  judgment,  he  may 
obtain  it  whether  the  answer  is  irrelevant  or  frivo- 
lous, on  such  terms  as  the  court  may  prescribe  in 
regard  to  permitting  the  defendant  to  answer  over. 
If  there  be  doubt  as  ta  the  irrelevancy  or  frivo- 
lousnesB  of  the  answer,  the  proper  course  to  be 
taken  is  to  demur  ;(1)  this  subject  will  be  noticed 
in  the  following  chapter  which  treats  of  the  de- 
murrer. 


SECTION  VII. 

SUPPLEMENTAL  ANSWEB. 

The  defendant  is  allowed  by  the  Code  to  make  a 
supplemental  answer,  by  leave  of  the  court,  alleging 
material  facts  occurring  after  his  former  answer,  or 
of  which  he  was  ignorant  when  it  was  made.(2) 


(1)  Sherman  tb.  New  York  Central  MilU,  1  Abhot  Fr.  R.,  187;  and  tee 
post,  chap.  Tii,  sec.  111. 

(2)  Am.  Code,  sec.  72. 


6oe 


Assmssi. 


[on.  V. 


Tbia  is  ib  place  of  the  oroaa  bill  in  the  nature  of 
a  plea  puis  darietiy  and  the  supplemental  answer  in 
equity,  and  of  the  plea  puis  darien  cantinuance  at 
law. 

In  equity^  a  supplemental  answer  was  allowed  to 
oorreet  an  error — ^as  a  mistake  in  a  matter  of  fact, 
or  to  set  up  facts  of  which  the  defendant  was  ignor 
rani  at  the  time  of  the  answer;  or  facts  which  he 
wished  to  aet  up  in  his  answer,  but  was  induced  to 
leave  out  by  the  mistaken  advice  of  his  counsel.(l) 

A  supplemental  answer  was  also  allowed,  in  some 
casee,  to  present  new  matter  of  defence  occurring 
after  the  former  had  been  put  in.  Thus  it  was  held, 
that  where  after  answer  filed,  the  defendant  obtained 
an  exemption  of  his  person  from  imprisonment  under 
the  act  he  might  file  a  supplemental  answer  to  pre- 
sent that  fact.(2)  So  where,  in  a  suit  for  divorce, 
the  complainant  commits  adultery  after  the  answer 
of  the  defendant  is  put  in,  she  will  be  permitted,  if 
she  applies  immediately  after  the  discovery  of  the 
fact,  to  set  up  that  defence  by  supplemental  an- 
swer. (3)  She  might  also  set  it  up,  by  cross  bill,  in 
the  nature  of  a  plea  pui^  dafieth  continuance.{^) 
And  generally,  in  equity,  the  defendant  might  set 
up  new  matter  of  defence,  which  had  arisen  after 
the  cause  was  at  issue,  by  cros?  bill  in  the  nature  of 
a  plea  puis  darien  continuance^  and  could  npt  (jio  it 
by  supplemental  answer,(5)  as  if  the  complainant 


(1)  1  Barb.  Ch,  Pr.,  166. 

(8)  4  Paige,  482. 

(5)  10  Paige,  485;  U  id.,  18. 


(2)  Anon.,  Hopk.,  27. 

(4)  Id.,  3  Burb.,  Ch.  fi.,  618. 


ftC.  Til.]  SUPPLEMlBKtAL  ANSWER.  ^07 

had  I'eleased  the  d^fendafiit,  or  tlv^re  ba4  beenak 
award  matde  oh  refbrence  after  issu^  joikved,  &e.(!l) 
At  /flw.-^-'New  matter  •of  defence,  atfeing  after 
iB8ue  joined,  imght  be  pleiaded  puis  ^dttrhn  dontinu^ 
mce ;  as  that  the  iplaintilf  had  •given  a  relieftse,  or 
th^re  had  been  an  award  after  iBme  j6ii!red,  ahc  ttn 
accord  and  Batisfaction ;  or  when  two  ablsons  bat*^ 
been  brought  for  the  same  cause,  as  'against  tmiakerB 
and  endorsers  of 'a  promissory  note,  judgmefrt  ^tis'- 
fied  in  one  suH  might  be  pleaded  pnis  darim  cdnPinit- 
ance  to  the  other  suit. (-2)  The  plea  muM  properly 
be  interposed  befoire  Verdict,(3)  or  report  of  refe»- 
rees.(4)  It  "might  be  pleaded  on  the  triail  when 
the  cause  was  called,  or  at  any  time  alter,  befoire  the 
jury  have  actually  delivered  their  vdrdict](5)  But 
an  insolvent  has  been  allowed  ^o  plead  his  discharge, 
even  aftfer  ve!rdictl(6)  The  plea  wa«  not  required 
to  be  verified,  unless  tendered  at  th«  circuit,(7)  and 
it  Was  put  in  without  leave  of 'the  eourt.  Its  efiect, 
when  offered  at  the  trial,  wals  to  suspend  the  further 
!proceedings  in  the  caiiBe,  bn  such  terms  ais  the  court 
might  grant,  as  to  costs.  It '  was,  ^however,  in  the 
discretion  of  the  court  to  receive  the  pleia  br^nbt, 
even  after  more  than  one  conifciiiuanoe  had  inter- 
vened, and  this  diiicretiOn,  it  wais  said,  would  be 
.'governed  by  circumstances  extrinsic,  and  whibh 


(1>  2  Barb.  Ch.  Pr.,  128}  Story's  Eq.  PL,  sec.  898. 
(2)  5  John.,  882;  9  id./221;  5  Peters,  282;  Gk)iild  PI.,  124. 
(8)  1  Cowen,  42.  (4)  12  John.,  218. 

(5)  Grah.  Pr.,  296.  (6)  9  J6b».,'892. 

(7)  9  John.,  260}  1  Wend.,  89. 
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cannot  appear  <m  the  face  of  the  plea.(l)  A  plea 
puis  darien  continuance  was  not  a  departure  from, 
but  a  waiver  of  the  former  plea^  and  no  advantage 
could  afterward  be  taken  of  it,  nor  could  the  plain^ 
tiff  proceed  thereon  ;(2)  but  this  rule  was  qualified 
so  as  not  to  apply  unless  the  party  abandons  the 
defence  before  relied  on,  and  assumes  a  new  one.(3) 
If  the  plea  was  only  an  answer  to  a  part  of  a  claim, 
or  went  to  one  of  several  counts  or  causes  of  action, 
it  was  a  waiver  of  prior  pleas  only,  pro  <anto.(4) 

The  matters  which  might  be  thus  pleaded,  puis 
darien  were  such  as  occurred  after  the  former  plead- 
ing. There  was,  however,  another  rule  at  common 
law,  that  it  is  important  to  notice  here,  namely^  in 
regard  to  matter  of  defence  arising  after  suit,  but 
before  plea  actual  pleaded.  Such  matter,  as  for 
example  a  payment  or  settlement,  could  not  be  given 
in  evidence  under  the  general  issue,  neither  could  it 
be  pleaded  technically  in  bar  (/  tka  action;  but  it 
might  be  pleaded  in  bar  of  the  further  metintenance 
of  the  suit.{S)  This  distinction  was  technical,  and 
there  seems  to  be  no  substantial  reason  why  it 
should  be  regarded  under  the  new  system.  And 
this  has  been  so  held  in  the  recent  case  of  Willis  vs. 
Chipp,(G)  in  which  the  defendant  was  allowed  to 
plead  settlement  and  satis&ction  after  rait  brought; 


(1)  10  John.,  160.;  19  Wend.,  689. 

(2)  6  Peters,  224;  18  id.,  186, 162;  10  Wend.,  676;  U  id.,  161. 

(3)  2  Wend.,  800.  (4)  19  id.,  699. 

(5)  20John.,4U;.&HiU,817;  2^Demo,821. 

(6)  9  How.  Pr.  R.,  668. 
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such   matter,  it  was  held,  constituted  a  full  "de- 
fence" under  the  Code. 

The  other  general  rules  above  noticed,  both  in 
regard  to  the  common  law  plea  of  puis  darien  con' 
tinuancey  and  to  the  equity  supplemental  answer, 
and  cross  bill  in  the  nature  of  a  plea  puis  darien^ 
are,  with  some  slight  modifications,  still  in  force, 
and  are  substantially  applicable  to  the  supplemental 
answer  of  the  Code. 

Thus,  the  Code  permits  a  supplemental  answer,  in 
the  nature  of  a  plea  puis  darien^  to  be  pleaded  only  on 
obtaining  leave  of  the  court  to  do  so,  as  formerly 
under  the  equity  practice.  Where,  therefore,  the 
matter  does  not  arise,  or  is  not  discovered,  till  at  the 
trial,  the  court  will  stay  proceedings  and  put  the 
cause  over  on  such  terms  as  may  be  proper,  to 
enable  the  defendant  to  make  his  motion.  The  lati- 
tude and  discretion  given  by  the  Code  to  the  courts 
in  respect  to  amendments,  do  not  apply,  it  seems,  so 
far  as  to  allow  supplemental  answers  to  be  put  in 
in  cases  other  than  those  prescribed  in  section  177. 
In  equity,  as  we  have  seen,  the  supplemental 
answer  was  used  to  correct  an  error  or  mistake,  or  to 
set  up  &cts  which  the  party  was  induced  to  leave 
out  by  the  mistaken  advice  of  his  counsel.(l)  The 
Code,  however,  it  seems,  restricts  the  right  to  file  a 
supplemental  answer,  in  all  these  cases  of  error,  to 
the  one  class  of  facts  mentioned  in  the  above  sec- 

(1)  6  How.  Fr.  B.,  420. 
77  . 
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tion,  xirtnlely,  '*of  whicti  thef  party  w&d  igndrttnt 
when  his  former  pleading  was  mdde/* 

It  would  appear,  therefore,  that  the  supplemental 
Answer  is  not  to  be  used  to  coi:^ect  errors  at  mis- 
takes, as  it  might  have  been  under  the  Chancery 
practice,  but  it  is  to  be  confined  to  itd  pf opet  sphere 
of  alleging /(Zcf5  Material  to  the  ca^e,  Which  either  oc* 
curfed  after  the  former*  answer,  or  of  which  the 
party  shall  show  himself  ignorant  at  the  time  of  the 
pleading.  If  the  defendaiit  has  knowledge  df  4he 
fact  (Sought  to  b^  pleaded  at  the  time  of  the  former 
pleading,  and  n^gletts  to  do  so,  he  cannot  supply 
the  omissioii  by  supplemental  aoiiiwer,  or  even,  it 
sd^ms,  Unless  for  v6ry  special  reasons,  by  amend* 
ment.  So  held  by  JtrstiCB  Hand,  in  Houghton  v». 
Skinner,  at  special  tefm.(l) 

A  distin<ition  between  th6  suppli^mental  answet 
of  the  Code  and  the  common  law  plea  of  puis 
darien  continuance  is  noticed  by  JustlCE  GRiDLiftr, 
in  Drought  Vs.  Curtiss  and  Peake.(2)  The  former 
is  allowed  oh  motion,  whenever  the  facts  forming 
the  ground  of  the  anslTer  have  occurred  wnoe  the 
answ^ir  iras  put  in,  or  trhet^  the  defendant  was 
ignorant  of  them  at  the  time  of  pleading  the  first 
answer;  the  latter  coilld  eftrictly  be  pleaded  only 
before  oi"  at  the  next  continuance  after  the  facts 
traUdpifed.  Whete  the  facts,  asked  to  b^  incor^ 
porated  and  pleaded  in  a  supplemental  answei*  are 
an  entire  satisfaction  of  the  cause  of  action,  and 


H       ■■<    —     L 


(1)  6  How.  Pr.  B.|  420.  (2)  8  How.  Pr.  B.,  60. 
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extwguish  the  plaintiff's  right  to  prosecute  it,  sucb 
as  a  transfer  of  the  cause  of  action  pending  the  suit 
to  anpther>  who  has  receiye(}  satisfaction  for  th^ 
dei^aand  involved  in  it,  it  is  the  duty  of  the  court  to 
grant  the  piotion.  The  word  may,  in  such  a  case, 
says  the  decision  last  cited,  jmeans  must ;  and  it  will 
make  no  difference  whetjbier  the  motion  was  mad^ 
at  the  earliest  day  or  npt. 

It  ^ems^  however,  evei^  under  the  old  system^ 
th^it  though  a  defence,  by  way  of  supplemental 
answer,  was  not  a  n^atter  of  right,  if  a  term  had  in- 
tervexjied  aince  the  happe^ning,  and  the  defendant 
has  neglected  to  apply  at  the  first  opportunity,  yet 
the  court  has  discretion  to  allow  lt.(l)  This  dis*- 
cretion  has  been  liberally  exercised  since  the  Code. 
In  a  cas0  at  special  term,  not  reporJted,(2)  Justice 
Hahris  allowed  a  siypplemental  answer  to  be  intejr* 
posed,  which  claimed  to  set  up  as  a  defence  that  the 
plaintijQTs  demand  had  become  merged  or  iextin- 
guished  by  operation  of  law,  resulting  from  the  fact 
.that>  pending  ihe  suit,  he  j;iad  become,  by  purchase 
ui^der  a  foreclosure  sale;,  the  owner  of  real  estate  of 
the  defendaipLt^  on  wliic,h  he  held  ce(rtain  securities 
j3  collateral  to  the  demand  in  suit ;  and  tjbiis^  too^ 
iirlUiough,  after  the  happe^ng  of  the  lact^  a^veral 
terms  had  i^tervened^  at  which  the  motion  qould 
have  b^en  miade. 

In  regard  to  the  equity  supplemental  answe;r 
;pirpper^  84^4  the  cross  lull  fin  the  nature  of  a  plea 


(1)  4  John.,  256;  10  Ibifl.,  161;  19  Wend.,  QSp. 

(2)  Marsh  ys.  Barnbart,  Albany  special  ten&i  Kovembori  18M. 
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puis  darien^  the  Code  has  doubtless  intended  to 
abolish  such  4  distinction,  and  designs  to  give  the 
defendant,  by  supplemental  answer,  all  the  relief  he 
could  have  had  in  either  form  of  pleading,  except 
as  heretofore  noticed.(l)  in  regard  to  facts  occurring 
after  suit  brought  and  before  answer,  no  supple- 
mental answer  can  be  required ;  but  they  may  be 
pleaded  generally  in  bar  within  the  decision  in 
Willis  vs.  Chipp,  supra.(2)  "Any  facts,"  says  the 
court  in  that  case,  "  existing  at  the  time  the  defen- 
dant answers,  and  which  show  that  the  plaintiff 
ought  not  to  have  a  judgment  against  the  defendant, 
may  be  inserted  in  the  answer."  This,  of  course, 
may  include  alldefences,  whether  legal  or  merely 
equitable,  and  generally  any  matter  of  counterclaim, 
except,  perhaps,  a  set-off  in  an  action  on  contract. 
By  section  150,  amended  Code,  the  set-off  must 
exist  at  the  time  of  the  commencement  of  the 
action.  Suppose  after  suit  commenced  on  contract, 
and  before  answer,  a  cause  of  action  accrues  to  de- 
fendant against  the  plaintiff  for  breach  of  another 
contract,  can  he  avail  himself  of  such  defence  in  the 
same  suit?  The  cause  of  action  must  exist  at  the 
commencement  of  the  suit,  and  could  not  there- 
fore be  directly  pleaded  in  defence  as  a  counter- 
claim; but  after  answer,  might  it  not  be  allowed 
to  be  set  up  as  a  new  fact  material  to  the  case 
in  a  supplemental  answer?  Payment  after  an- 
swer may  be    pleaded,    and    settlement  of  suit 


(1)  Ante,  pages  609,  610.  (2)  9  How.  Pr.  R.,  668. 
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and,  generally,  any  equitable  matter  of  defence ; 
and  why  should  set-oflf  be  excluded?  ^  There  is  cer- 
tainly an  equitable  right  with  the  defendant,  inde- 
pendent of  the  Code,  to  have  a  claim  against  the 
plaintiff  set-off  against  the  plaintiff's  demand  of  a 
like  nature,  as  in  equity  one  judgment  might  be  set 
off  against  another;  and  I  do  not  perceive  why  buch 
a  set-off,  occurring  after  the  answer,  at  least  in  a  con- 
tract directly  between  the  parties,  and  where  some 
peculiar  equity  exists,  as  insolvency,  &c.,  should  not 
be  allowed  by  way  of  supplemental  answer. 

The  court,  before  granting  leave  to  put  in  a  sup- 
plemental answer,  must  be  satisfied  that  the  facts  to 
be  set  up  are  material  to  a  defence.  A  release  from 
the  defendant  to  the  plaintiff,  in  an  action  to  recover 
personal  property,  cannot  be  pleaded  puis  darien 
to  the  sheriff's  action  on  the  replevin  bond.(l)  A 
submission  to  arbitration  is  merely  a  discontinuance, 
and  cannot  be  pleaded.(2)  But  an  arbitration  and 
award,  as  well  as  an  accord  and  satisfaction,  are 
defences,  and,  if  occurring  after  the  answer,  are 
proper  to  be  set  up  in  the  supplemental  answer. 
Nor  need  it  be  matter  which  will  constitute  an 
entire  defence.  It  is  sufficient  if  it  be  a  fact  ma- 
terial to  the  case — ^a  fact  which  will  go  towards  es- 
tablishing a  defence.  Thus,  in  Radley  vs.  Hough- 
taling,(3)  in  an  action  for  assault  and  battery,  J|^stice 
Pabker  allowed  a  supplemental  answer  to  be  put 
in,  setting  up  that  since  the  commencement  of  the 


(1)  12  Wend.,  302.  (2)  2  HUl,  887. 

(8)  4  How.  Pr.  R.,  261. 
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suit  an  action  lor  dander  had  been  eominenced 
by  the  defendant  against  the  plaintiff,  in  which  th^ 
plaintiff  set  up  tiie  same  assault  and  battery,  in 
mitigation  of  damages^  whereby  the  verdict  was 
reduced  to  six  cents.  ''I  think,"  he  remarks,  ^'the 
facts  which  transpired  on  the  former  trial  are  mate" 
rial  to  the  case.  How  far  they  will  go  toward 
establishing  a  defence  it  is  not  necessary  to  say. 
That  question  will  be  decided  at  the  circuit,  in  sueh 
a  form  as  to  afibrd  either  party  an  opportunity  to 
review  the  decision."  Ltove  was  granted  to  put  in 
such  answer  within  ten  days«  with  twenty  days  to 
the  plaintiff  to  reply. 

A  supplemental  answer  differs  from  an  amended 
answer.  Circumstances  happening  after  answer  are 
not  to  be  set  up  by  amendment,  but  should  be 
brought  before  the  court  by  a  supplemental  pleading. 
This  was  held  to  be  the  rule  in  regard  to  the  com- 
plaint. Thus,  where  one  of  the  defendants  torans^ 
ferred  to  a  person  not  a  party  to  the  suit  hid  interest^ 
after  the  action  was  commenced,  it  was  held  that 
the  plaintiff  could  not  amend  his  complaint,  but 
must  apply  for  leave  to  make  such  person  a  party 
by  supplemental  complaint.(l)  A  similar  rule,  it 
is  presumed,  applies  to  the  answeri(2)  the  fact, 
however,  as  we  have  seen,  must  occur  after  the 
former  answer,  and  not  intermediate  the  time  it  was 
put  in  and  the  commencement  of  the  suit. 


(1)  Hornfager  vs.  Hornfagcr^  1  G.  R.,  N.  S.,  180« 

(2)  HastiDgs  Ts.  McKinley,  1  Smith's  N.  Y.  Cbm.  PI.  B.,  278. 


08O»  r.]  tssnr.  616 


CHAPTER  VI. 

THE  EEPLT. 

The  object  of  the  Reply  under  the  Code,  as  now 
amended,  is  merely  to  controvert  and  put  in  issue 
new  matter  set  up  by  way  of  counterclaim  in  the 
answer.  Any  other  new  matter  in  the  answer  is, 
for  the  purpose  of  the  trial,  considered  as  contro- 
verted, without  any  denial  on  the  part  of  the  plain- 
tiff. The  subject  of  the  reply  will  be  considered 
under  the  following  general  divisions : 

1st.  What  the  reply  must  contain  and  how 
pleaded. 

2d.  Verification  of  the  reply. 

3d.  Sham,  irrelevant  and  frivolous. 

4th.  Supplemental  reply. 


i^H«^^M^Mb^l^M^iAA^tai«JMk««^«^i^B^i^Mi*MM«^^^^ 


SECTION  I. 

WHAT  7&S  B£PLt  MOST  CONTAIX  AND  BOW  FLBADBD. 

The  Code,  as  last  amended,  contains  the  follow- 
ing provision  in  respect  to  the  reply : 

When  the  answer  contains  new  matter  constituting  a  coun- 
terclaim, the  plaintiff  may  witiiiu  twenty  dajB,  x«ply  to  #ach 
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new  matter,  denying  generally  or  specifically  each  allegation 
controverted  by  him,  or  any  knowledge  or  information  thereof 
sufficient  to  form  a  belief;  and  he  may  allege  in  ordinary  and 
concise  language  any  new  matter,  not  incousistenib  with  the 
complaint,  constituting  a '  defence  to  such  new  matter  in  the 
answer;  and  the  plaintiff  may,  in  all  cases,  demur  to  the  an- 
swer for  insufficiency,  stating  in  his  demurrer  the  grounds 
tiiereof;  and  the  plaintiff  may  demur  to  one  or  more  of  several 
defences  or  counterclaims  set  up  in  the  answer,  and  reply  to 
the  residue  of  the  counterclaims.(l) 

The  above  language  in  relation  to  the  denial  by 
the  plaintiflf  of  the  counterclaim  is  nearly  the  same 
with  that  of  section  149  respecting  the  denial  by  the 
defendant  of  the  plaintiflF's  answer;  it  will  be  ob- 
served that  the  word  "  material "  is  omitted.  The 
answer  of  the  defendant,  by  section  149,  must  con- 
tain a  denial  of  ^'each  material  allegation,"  &c.  The 
omission,  however,  is  unimportant;  the  intention 
manifestly  being  to  require  nothing  further  by  way  ^ 
of  denial  from  the  plaintiff  in  his  reply,  than  from 
the  defendant  in  his  answer.(2)  This  is  the  more 
apparent  from  the  fact  that,  by  section  168,(3)  it  is 
only  "  every  material  allegation  of  new  matter  in 
the  answer  constituting  a  counterclaim,"  not  contro- 
verted, which  is  to  be  taken  as  true.  It  is  not  ne- 
cessary, therefore,  for  a  party  in  his  reply,  any  more 
than  in  an  answer,  to  controvert,  or  to  confess  and 
avoid,  an  immaterial  allegation  in  the  answer,  no 
matter  under  what  form  of  irrelevant  or  redundant 


(1)  Code  of  1862,  sec.  158,  as  amended  by  the  laws  of  1855. 

(2)  7  L.  0.,  240 

(^)  Am.  Code,  1852. 
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matter  it  may  appear,  whether  as  a  conclusion  of 
law,  or  matters  of  mere  evidence,  or  other  matters 
of  surplusage. 

The  section  above  quoted  has  been  amended  at 
every  session  of  the  Legislature  since  the  Code  at 
which  amendments  have  been  made..  Under  the 
original  Code,  the  reply  was  made  to  contain  a 
particular  denial  of  each  allegation  of  the  answer 
controverted  by  the  plaintiff,  or  of  any  knowledge 
thereof  sufficient  to  form  a  belief;  and  also  "any 
new  matter,  not  inconsistent  with  the  complaint,*' 
in  avoidance  of  the  answer. (1)  No  demurrer  was 
permitted  to  the  reply.  The  amendment  of  1849 
retained  this  language,  but  permitted  the  plaintiff^ 
to  reply  **  generally  or  particularly,"  and  allowed  a 
demurrer  to  the  reply  for  "  insufficiency.^*  It  also 
permitted  the  plaintiff  to  demur  to  one  or  more 
defences  and  answer  the  residue.(2) 

This  was  amended  in  1851,  by  requiring  a  specific 
denial  to  each  allegation  of  new  matter,  constituting 
a  defence  or  set-off;  and  authorizing  the  plaintiff  to 
allege  in  his  complaint  "  any  new  matter,  not  incon- 
sistent with  the  complaint,  constituting  a  defence  to 
such  new  matter  in  the  answer."  (3)  The  section, 
as  amended  in  1852,  restored  the  general  denial  and 
limited  the  reply  to  such  new  matter  as  constitutes 
a  ecmnterclaim^  that  word  being  substituted  fbr  the 
term  set-off;  and  in  this  respect  it  is  not  altered  by 


(1)  Original  Code,  sec.  181.  (2)  Code  of  1849,  sees.  168  and  165. 

(8)  Code  of  1851,  sec.  158. 
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the  recent  amendment(l)  of  the  section  as  above 
quoted. 

The  use  of  the  reply  in  pleading,  it  will  be  ob- 
served, has  been  very  much  restricted  by  the  late 
amendments.  Heretofore  it  was  necessary,  not  only 
to  take  issue  upon  every  material  fact  alleged  by_ 
way  of  defence  in  the  answer,  but  also  to  set  up 
specifically  such  new  matter  as  the  defendant 
intended  to  rely  upon  in  avoidance  of  the  answer. 
Thus,  in  Walrod  vs.  Bennett,(2)  the  defendant 
answered  that  the  plaintiffs  who  brought  the 
sxiit  jointly  were  not  the  joint  owners  of  the 
property.  This  averment  was  held  new  matter 
requiring  a  reply;  and  if  not  specifically  contro- 
verted, was  to  be  regarded  as  admitted  on  the  trial. 
In  that  case  it  was  held,  that  not  only  was  no 
evidence  required  to  establish  the  fact,  but  evidence 
to  contradict  it  was  inadmissible.  All  this  is  changed 
under  the  present  amendments.  Such  an  answer, 
and  indeed  any  answer  setting  up  new  matter  not 
constituting  a  counterclaim,  is  deemed  to  be  con- 
troverted, precisely  the  same  as  though  the  plaintiff 
had  put  in  a  reply  traversing  the  allegations. 

In  the  former  edition  of  this  work,  and  before 
any  decisions  to  the  contrary  had  been  made,  I  en- 
deavored to  show  that,  notwithstanding  the  lan- 
guage of  the  Code  appeared  to  do  away  entirely 
with  the  necessity  of  a  reply,  in  any  case,  to  new 
matter  not  constituting  a  counterclaim,  and  to  permit 


(1)  Laws  of  1865.  (2)  6  Barb.  S.  G.  R.  144. 


SEC.  I.]  MATTER  OF,  HOW  PLEADED.  619 

the  adverse  party,  on  the  trial,  to  controvert  such 
new  matter,  or  to  avoid  it  by  any  competent  testi- 
mony which  he  may  have,  and  by  the  proof  of  any 
matters  which  would  be  a  proper  reply  to  such  al- 
legations, yet  that,  inasmuch  as  there  was  nothing 
in  the  Code  absolutely  forbidding  such  a  reply,  it 
might  be  allowable^  and  in  some  cases  proper y  if  not 
absolutely  necessary.iX)    I    have    been    corrected, 


(1)  I  take  the  liberty  of  insertiDg  here  the  following  extract  from  the 
text  of  the  former  edition,  containing  the  reasons  npon  which  the  opinion 
was  founded — irrespective  of  any  judicial  decision  to  the  contrary — why 
such  reply  might  be  considered  allowable  and  proper. 

The  language  of  the  Code  is,  that  the  defendant  may  allege  "  any 
new  matter  not  inconsistent  with  the  complaint  constituting  a  defence  to 
such  new  matter  in  the  answer."  It  is  said  no  doubt  with  entire  accur  ac, 
that  the  term  **  such  new  matter"  relates  to  the  first  clause  of  the  section, 
namely,  new  matter  constituting  a  counterclaim.  Granting  this  to  be  so, 
still  there  does  not  appear  to  be  anything  in  the  Code  to  prohihit  such  a 
reply,  and  a  variety  of  cases  might  be  very  readily  mentioned  in  which  it 
would  be  manifestly  proper.  Thus,  for  example,  take  the  case  provided 
for  by  statute,^  where  a  defendant  pleads  a  discharge  under  the  United 
States  bankrupt  law,  in  which  case,  under  the  old  practice,  the  plaintiff 
might  generfdly  reply  that  such  discharge  was  obtained  by  fraud,  and 
give  notice  specifying  the  acts  of  fraud  on  which  he  relied  to  sustain  his 
case.  Would  not  a  reply,  in  such  a  case,  be  allowable?  Even  if  not 
strictly  within  the  letter  of  the  Code,  how  could  a  defendant  take  advan- 
tage of  it?  The  only  way  it  could  be  reached  would  be  by  motion  to  strike 
out  such  matter  as  irrelevant  or  redundant  matter;  but  this  is  done  only  on 
motion  of  a  person  "aggrieved;"  and  in  such  case, instead  of  beteg  ag- 
grieved, it  appears  on  the  face  of  the  papers  that  the  defendant  is  actually 
benefited  by  being  thus  apprised  of  the  very  point  on  which  the  plaintiff  relies 
to  avoid  the  effects  of  the  discharge. 

An  answer  of  infancy  is  a  similar  case.  The  reply  sets  up  that  the 
goods  furnished  were  necessaries,  or  sets  up  a  -new  promise  by  the  infant 
on  arriving  at  flill  age ;  there  seems  no  sufficient  reason  for  striking  out 
such  a  reply  as  irrelevant  or  redundant  matter;  but  in  such  a  case,  per- 

(1)  SeMion  Lawi,  18M,  p.  MS. 
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however,  on  this  point  by  subsequent  decisions^  the 
great  majority  of  which  seem  to  hold  that  a  reply 
to  new  matter  not  cojistituting  a  counterclaim  is  a 


baps  the  eonit  might  hold  the  plaintiff  strictly  to  the  matter  set  up,  and 
not  suffer  l^im  to  avoid  the  defence  in  any  other  mftnner,  particularly  if  St 
appeared  that  the  defendant  had  heen  misled  by  it  in  preparing  fi>r  the 
trial  Many  other  cases  might  be  cited  by  way  of  illustration,  but  the  aboye 
Tffil  be  sntBctent. 

I  conclude,  therefore,  that  by  the  rules  of  pleading  under  the  Code,  the 
reply  may  contain,  Instead  of  a  general  denial  of  the  allegations  in  the 
answer,  whether  relating  to  a  counterclaim  or  not,  an  admission  thei^of, 
and  any  new  and  sufficient  matter  in  avoidance  not  inconsistent  with  the 
complaint.  This  opinion  is  confirmed  by  the  fact  that  the  amended  Code 
of  1852  retains  section  155  as  it  stood  before*  providing  that  if  the  reply  of 
the  plaintiff  to  any  defince  set  up  by  the  answer  of  the  defendant  be  insuffi- 
cient, the  defendant  may  demur  thereto. 

If  it  be  admitted  that  such  a  reply  is  proper  and  allowable,  I  am  not 
prepared  to  say  but  it  might,  in  some  cases,  be  actually  necessary;  in  order, 
as  in  the  case  of  bankruptcy  above  alluded  to,  to  authorixe  the  plaintiff 
to  give  the  evidence  on  which  he  relies  to  invalidate  or  avoid  the  effect! 
of  the  defence.  The  Code  provides  that  the  **  allegation  of  new  matter  in 
the  answer,  not  relating  to  a  counterclaim,  or  of  new  matter  in  a  reply,  is 
to  be  deemed  cantrovtrttd  by  the  adverse  party,  as  upon  a  direct  denial  or 
avoidance,  as  the  case  may  require; "  that  is,  so  fkr  as  the  pleadings  are  to 
be  received  as  evidence  in  the  action  on  the  trial  thereof.  The  aHegationa 
in  the  answer  are  to  be  deemed  controverted}  i.  c,  the  plaintiff  denies 
them  to  be  true,  and  throws  upon  the  defendant  the  burden  of  thjs  proof. 
Undoubtedly  the  plaintiff  will  then  be  allowed  to  offer  evidence  to  dis* 
prove  the  defence,  the  same  as  may  be  done  under  any  other  issue.  But 
under  such  a  general  traverse,  may  the  plaintiff,  in  all  cases  if  the  defence 
relied  on  be  established,  be  permitted  to  prove  a  distinct  matter  in  avoids 
ance  of  the  defence  without  setting  it  up  andapprismg  the  defendant  of  the 
nature  thereof. 

It  is  not  quite  dear  what  is  meant  by  the  expression,  "  contraverM,  as 
ppon  a  direct  denial,  or  avoidance"  The  term  controvertedf  as  used  else- 
where in  the  Code,  it  seems,  means  a  mere  denial  or  traverse ',(1)  the  tenn 
avoidance  implies  an  admission  of  the  fact,  and  tlft  two  appear  to  be  in 
Qome  degree  incompatible.    We  can  readily  understand  how  an  allegation 

il)  8eo.  1410^  Ap<  Code. 
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pleading  not  authorized  by  the  Code,  and  that  the 
courts  will  not  permit  such  a  pleading  to  be  inter- 
posed or  placed  upon  the  record  for  any  purpose.(l) 


may  be  deemed  controverted  as  upon  a  denial j  but  not  how  it  may  be 
deemed  controverted  ob  rtpon  an  avoidance.  Matter  pleaded  in  avoidance 
of  a  cause  of  action  or  defence  does  not  in  tkfs  sense  controverts  that  is^ 
traverse,  or  deny,  the  cause  of  action  or  defence.  If,  thereforci  the  term 
controverted  Is  to  be  regarded  as  the  controlling  word  of  the  sentence,  then 
flection  168  may  be  constrned  merely  as  limiting  the  effect  of  the  pleading 
as  evidence  in  a  cause,  and  not  as  conferring  on  the  plaintiff  the  right  of 
rebutting  a  defence  by  evidence,  going  merely  in  avoidance,  in  the  same 
manner  as  though  such  rebutting  matter  had  been  specially  set  up  by  a 
reply.  The  language  of  the  seetion  is,  at  all  events, .  fyirXy  open  to  thii 
criticism;  and  though,  perhaps,  the  framers  of  the  Code  (or  of  the  amend- 
ments) may  have  Intended  to  admit  any  reply  in  evidenoe  to  such  new 
matter  without  being  pleaded,  yet  ft  is  for  the  courts,  in  their  discretion, 
to  say  whether  it  should  be  so  construed  or  not. 

(1)  If  a  reply  is,  under  no  circumstances,  allowable,  the  consequence  is 
that,  in  a  certain  class  of  cases,  the  real  and  substantial  Usw  to  be  tried 
is  not  raised  upon  the  face  of  the  pleadings.  This  is  a  glaring  and  mani- 
fest defect,  and  absolutely  inconsistent  with  any  logical  system  of  plead- 
ings.   Take  the  fbllowing — ^by  no  means  an  extreme  case — for  an  example: 

A  defendant  sets  np,  by  way  of  answer,  the  statute  of  limitations  in  an 
action  on  contract.  No  reply  is  put  in.  The  defence  is  not  to  be  taken 
as  true,  but  is  deemed  controverted  by  the  plaintiff— and  the  defendant 
must  strictly  prove  it.  Suppose  the  plaintiff  rdly  on  a  new  promise  to 
take  the  case  out  of  tho  statute.  The  new  promise,  it  has  been  lately  held 
in  this  State,  is  the  substantial  ground  of  the  action;  may  the  plaintiff 
give  it  in  evidence  wiibout  setting  it  up  in  his  reply?  In  other  words, 
may  he  prove  his  real  cause  of  action  without  stating  it  anywhere  in  his 
pleadings?  He  flilly  admits  the  fact  alleged  in  the  answer^  that  the  cause 
of  action  did  not  accrue  within  six  years  next  before  the  commencement 
of  the  action,  and  therefore,  but  for  a  new  fact,  which  has  given  him  a 
new  cause  of  action,  is  Ailly  discharged.  Why,  if  pleadings  are  intended 
to  present  the  issue  to  be  tried,  should  not  this  new  fact  be  set  up  in  the 
reply.  Even  though  the  construction  be  correct,  that  the  Code  does  not 
absolutely  demand  it  in  order  to  kt  in  the  evidence,  would  not  the  safer 
and  more  prudent  course  be  in  all  such  cases  to  allow  this  new  fact  to  be 
pleaded,  and  thus  apprise  the  opposite  party  of  the  real  cause  of  action  ? 
for^a  judge  might  well  hesitate  to  admit  such  evidence  (if  duly  objected 
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It  was  said,  indeed,  by  Justice  Babculo,  in'Ros-- 
coe  vs.  Maison,(l)  that  a  plaintiff  having  elected  to 
reply  could  not,  on  a  question  of  verification,  deny 
that  he  was  bound  to  reply ;  thus  recognizing,  indi- 
rectly at  least,  the  right  of  a  plaintiff,  if  he  were  so 
advised,  to  put  in  a  reply,  though  not  bound  to  do 
so.  But  subsequent  decisions  have  not  sustained 
this  view  of  the  question.  Thus,  in  Silliman  vs. 
Eddy,(2)  it  was  held  by  Justice  Crippbn  that  a 
reply  is  entirely  unnecessary,  except  to  a  counter- 
claim, and  can  have  no  legal  bearing  upon  the  rights 
and  obligations  of  the  respective  parties  existing 
under  the  previous  pleadings.  In  that  case,  how- 
ever, the  court  refused  to  set  aside  the  reply  for  the 
irregularity  of  omitting  to  verify  it,  and  it  was 
suffered  to  remain  upon  the  record,  notwithstanding 
it  could  not  be  made  available  for  any  purpose.(3) 
But  a  still  more  strict  view  of  the  subject  has  been 
taken  in  several  other  cases,  and  replies  to  new 
matter,  not  constituting  a  counterclaim,  have  been 
repeatedly  struck  out  from  the  record  as  irrelevant, 
or  set  aside  as  unauthorized  pleadings  and  mere 


to),  on  the  ground  that  the  defendant  was,  at  least,  entitled  to  be  apprised 
of  the  real  cause  of  action  in  order  to  be  prepared  to  meet  it.  The  same 
would  be  true  if  the  plaintiff  relied  on  a  new  promise,  in  cases  where  in- 
fancy was  pleaded,  bankrupt  discharge,  &c.  &c. 

(1)  7  How.  Pr.  R..  121.  (2)  8  How.  Pr.  R.  122. 

(8)  '*  The  party,"  says  the  court;  ''  neither  gains  nor  loses  anything  by 
the  reply,"  except  he  very  unnecessarily  informs  his  adversary  of  matters 
relied  upon  to  meet  and  overthrow  the  defence  set  up  in  the  answer.  This 
cannot  be  regarded  as  good  ground  of  complaint  on  the  part  of  the  de- 
fendant. 


p-«- 
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nullities,  as  iu  the  cases  of  Putnam  vs.  Deforest,(l) 
Simpson  et  al.  vs.  Loft  et  al.,  (2)  Williams  vs.  Up- 
ton.(3)  It  would  seem,  then,  from  the  general 
course  of  the  decisions,  that  a  reply  to  matter  not 
constituting  a  counterclaim  is  not  authorized,  and 
that  a  defendant  has  strictly  a  right  to  object  to 
having  such  an  incumbrance  on  the  record;  or, 
perhaps,  it  may  be  more  correctly  stated,  that  the 
court  has  discretionary  power  to  expunge  such  a 
pleading  from  the  record.  The  objection  should  be 
by  motion  to  strike  out  or  set  aside  the  pleading  on 
the  ground  of  irregularity ;  that  being  the  general 
mode  of  presenting  the  question  to  the  court,  where 
a  pleading  is  unauthorized,  and  no  specific  mode  of 
bringing  up  the  question  has  been  provided.(4)  In 
the  further  examination  of  the  subject,  therefore, 
our  remarks  will  be  considered  as  applying  entirely 
to  the  reply  to  matters  strictly  constituting  counter- 
claims ;  and  in  this  aspect,  the  subject  naturally 
divides  itself  into  two  heads :  1st,  The  traverse  or 
denial ;  2d,  The  statement  of  new  matter  in  the 
reply. 

1st.  The  traverse  or  deniaL — The  plaintiflF's  reply 
is  required  by  the  Code  to  deny  *'  generally  or  spe- 
cifically each  allegation  controverted  by  him,  or 
any  knowledge  or  information  thereof  sufficient  1^ 


(l)8How.  Pr.R.,146. 
(2)  8  How.  Pr.  R.,  234. 
(8)  8How.  Pr.  R.,  205. 

(4)  Robinson  vs.  Judd,  9  How.  Pr.  R.,  878;  see,  also,  Simpson  et  al.  vs. 
Loft  et  al.,  8  How.  Pr.  R.,  234. 


624  BEPLT.  [CH.  VI. 

form  a  belief.'^  The  language^  as  has  just  been  ob-* 
8erTed,(l)  is  similar  to  that  used  with  respect  to 
the  answer  to  the  complaint.  The  use  of  the  tra- 
verse or  denial  in  the  reply  is,  therefore,  precisely 
similar  to  its  use  in  the  answer,  and  for  a  very 
manifest  reason.  The  counterclaim,  as  we  have 
seen,  is  in  the  nature  of  a  cross  action.  It  is  a 
statement  of  an  independent  claim,  demand,  or 
cause  of  action  on  the  part  of  the  defendant  against 
the  plaintiff  in  the  same  suit,  instead  of  driving 
him  to  bring  a  separate  suit  for  such  demand. 
And,  therefore,  the  counterclaim  is  required,  as  was 
noticed  on  a  previous  page,(2)  to  be  stated  in  the 
answer  substantially  according  to  the  rules  which 
govern  the  statement  of  an  original  cause  of  action. 
It  follows,  then,  that  the  reply  is  neither  more  nor 
less  than  an  answer  to  this  cause  of  action,  set  up 
by  the  defendant  in  hostility  or  opposition  to  the 
plaintiff's  demand.  In  this  view  of  the  case  it  is, 
of  course,  unnecessary  to  enter  upon  any  consider- 
ation of  what  the  general  and  special  traverse  or. 
denial  of  the  reply  must  be.  The  remarks  made 
in  a  former  p«t  of  this  work  on  that  subject,  in 
reference  to  the  defendant's  answer,  are  considered 
to  be  fully  applicable  to  the  plaintiff's  reply.(3) 
The  same  rules  which  govern  and  test  the  suflBciency 
of  the  general  or  specific  denial  of  the  answer  to 
the  plaintiff's  complaint,  govern,  also,  and  test  the 

(1)  Antt^  page  616.  (2)  Antty  pages  679-684. 

(8)  AnUj  pages  405-450.  • 
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sufficiency  of  such  denuil  by  the  plai&tiff  in  his 
answer  to  the  defendant's  oounterclaim. 

If  the  -plaintiff  fails  to  reply,  the  defendant  may 
nK)<ve  for  judgment,  as  for  ifiant  of  an  answer ;  but 
not,  it  deems,  if  there  is  another  issue  of  fact  remain- 
ing undisposed  of,  that  is,  such  an  issue  as,  if  found 
in  hfvoT  of  the  plaintiiff,  would  be  deeisive  of  the 
eau«e.(i)  Where  a  plaintiff  has  already  put  in  m 
reply  to  an  taifiwer,  which  containis  also  on  the  «ame 
paper  a  demurrer,  and  the  defendant  «ubBequently 
serves  the  mme  answer,  without  the  demurrer,  this 
is  not  an  amended  answer  requiring  a  new  reply .(2) 
So,  too,  in  ease  «  reply  has  been  put  in  to  an  answer 
not  Teriied,  and. the  defendant  eubsequently  serves 
the  same  answer  verifi^  this  is  not  an  amended 
answer,  and  the  plaintiff  need  not  reply  to  the  same 
under  oath,  the  Terifieation  being  no  part  of  the 
pleading.  But  a  supplemental  answer  requiree  a 
reply  if  it  set  up  matter  by  way  of  ooonterelaim. 

The  deniM  in  the  plaintiff's  reply,  it  will  be  seen, 
may  be  general  or  specific.  If  the  answer  ie  verified, 
the  defendant  has  a  right  to  have  a  reply  in  proper 
Jorm  from  the  plaintiff,  also  verified.  If  the  plain- 
tiff, therefore,  adopts  the  general  form^of  denial,  it 
will  not  be  suffk^ient  ibr  him  to  say  that  he  denies 
the  defendanlfis  answer  in  manner  and  form,  Isc, 
that  ie,  that  he  denies  it  as  a  whole.  The  denial 
should  be  the  same  as  the  general  denial  by  d^fen* 


(1)  Gomstock  T8.  Hallock,  1  G.  R.,  N.  S.  200. 

(2)  Howard  ts.  Michigan  Southem  B^  E.  Clo.«  ^  H07.  f  r.  JR.  ^7| 
8  0.  B.  216. 
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dant  in  his  answer.  He  must  deny  ^^each  allegation" 
set  forth  in  the  answer  by  way  of  counterclaim ;  so 
that,  if  one  material  allegation  of  such  answer  be 
true,  the  plaintiff  cannot  use  this  general  form  of 
denial,  because  he  will  not  be  able  to  verify  its 
truth. 

New  matter  in  the  reply. — Besides  the  general  or 
specific  denial  of  new  matter  in  the  answer  consti- 
tuting a  counterclaim,  the  plaintiff,  in  his  reply,  may 
^^allege,  in  ordinary  and  concise  language,  withoitt 
repetition,  any  new  matter  not  inconsistent  with  the 
complaint,  constituting  a  defence  to  such  new  matter 
in  the  answer"  That  is  to  say,  he  muat  allege  it,  if 
he  expects  it  to  form  part  of  the  subject  matter  in 
issue,  or  to  be  allowed  to  prove  it  on  the  trial.  The 
reader  is  referred  to  what  was  said,  in  a  former 
ehapter,(l)  relative  to  admitting  defences  under  a 
general  or  specific  denial,  without  setting  them  up 
as  new  matter ;  and  it  is  scarcely  necessary  to  repeat 
here  that  those  remarks  are  entirely  applicable  to 
the  reply.  Thus,  suppose  the  defendant,  by  way  of 
counterclaim,  should  set  up  an  off-set,  as,  for  ex- 
ample, a  matter  of  account,  a  promissory  note,  or 
any  other  demand  arising  on  contract.  This  matter 
must  be  stated  substantially  the  same  as  though 
embraced  in  a  complaint  in  an  original  action,  and 
the  reply  may  traverse,  or  confess  and  avoid  it  in 
the  same  way ;  and  the  plaintiff,  under  a  general  or 
specific  denial,  may  give  in  evidence  anything  going 


(1)  jintet  pagesi  400— 404j  458  ei  $eq. 
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to  disprove  the  plaintiff's  cause  of  action,  within  the 
limitations,  and  in  the  same  manner  as  the  defendant 
might  do  under  a  denial  of  the  plaintiff's  complaint. 

What  must  and  what  mtsst  not  he  alleged  as  new 
matter  in  the  reply  to  a  counterclaim — ^what  may 
and  what  need  not  be  alleged — ^have  been  sufficiently 
considered  under  their  respective  heads  in  the 
chapter  treating  of  the  answer,  to  which  the  reader 
is  referred.{l) 

It  has  been  thought,  however,  that  a  reply  in  the 
nature  of  a  set*off,  to  a  defence  of  set-off  by  way  of 
counterclaim,  would  not  come  under  the  general 
rule.  Prior  to  the  Code,  the  plaintiff  was  not  autho- 
rized to  reply  a  set-off  to  a  plea  of  set-off.  The 
present  system,  as  has  been  already  observed,  takes 
notice  of  equitable  set-offs  and  defences  as  well  as 
legal.  Under  our  Revised  Statutes  the  equity  prac- 
tice was,  as  stated  by  the  Chancellor,  in  Chapman 
vs.  Robertson,  (2)  to  allow  the  defendant  to  litigate 
his  set-off  in  the  same  suit  and  not  drive  him  to  a 
cross  bill :  ^^  The  set-off  may  be  litigated  and  deter- 
mined upon  a  general  replication  to  the  defendant's 
answer  in  this  court  as  well  as  upon  a  notice  annexed 
to  the  plea  of  the  defendant  in  a  suit  at  law.  The 
statement  of  the  set-off  in  the  answer  is  a  substitute 
for  the  notice  annexed  to  the  plea.  And  upon  a 
general  replication  to  the  answer,  the  complainant 
may  introduce  any  evidence  which  is  relevant  and 
proper,  for  the  purpose  of  showing  that  the  demand 


(1)  JifU€,  chap.  Y.,  sec.  8.  (2)  6  Paige Gh.  B.,  627. 
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ddimed  m  a  8elH>ff  i»  not  tegsiUy  or  equitably  due, 
cnr  thflt  &r  odj  oiber  reason  it  shodid  wA  be  al- 
lowed. The  defendant^  on  the  other  faaod^  maj 
ijxtroduce  ptoofe  to  rebat  axiy  t^eeial  defence  to^  his 
claiuL  of  off-i9tet  ^bich,  the  coiUplaiBant  maj  attempt 
to  eatabiiah."  This  wa»  under  the  equity  praetieev 
in  which  there  was  nothing  which  corresponded 
exactly  to  the  reply  allowed  by  the  Code ;  foor  tibe 
Chancery  replication  was  a  mere  formal  and  genkeral 
denial  of  the  truth  of  the  defeikdant's  |dea  or  an- 
swer, and  of  the  suffieiemcy  of  the  matter  alleged 
in  it  to  bar  the  plaintiff'9  suits,  and  an  assertion  of 
the  truth  aiid  sufficiency  of  the  bill  ;(1)  said  special 
replications  were  not,  in  modern  times,  admitted  in 
practice.  But  the  defeiiee  of  a  counteridaint^  as  we 
have  seen,  includes  not  only  set-o£b  and  matters  in 
rocoupmeat  of  danoages,  but  also^  generally ,  most  of 
those  matters  which  might  have  beest  interposed  as 
equitable  defences  by  Gros9  bill ;  and  th»  practice  in 
Chancery  pleading  was  for  the  defendant  to  plead  to, 
or  an^wer^  a  cross  bill  as  be  did  to  an  originfll 
biU^2)  The  reply  of  the  Code  is  therefore^  I  ap* 
prehend,  entirely  analogous  to  the  answer  to  a  cross 
bill  in  equity.  Now,  if  ihe  defendant'  bad  sought 
to  enforce  a  set-off  by  cross  bill  in  equity,  as  he 
might  have  done,  instead  of  isrterposing  it  directly 
ia  the  original  suit,  tbe  plaintiff  of  concse,  migbt 
bftTe  answered  any  other  facts  constitothig  a  de* 


(1)  Coop.  Eq.  PI.,  829,-  Lube  Eq.  PL,  278. 

(2)  2  Bmb.  Cb.  Pr.,.18&,  188. 
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tence  or  equitable  8eiH)ff  to  aiieh  orosB  dsim.    This 
be  majr  now  do  by  repi j  under  the  Code ;  and  so 
the  mie  has  been  held  to  be^  in  the  recent  case  of 
Miller  tb.  Losee.(l)    'The  feUowittg*  extract  from 
the  opinion  of  Justice  Mahvih,  in  that  case,  donbt- 
less  indicates  the  correct  practice  in  this  rwpeei : 
"By  the  present  Code^  the  defendant  in  authorized 
to  insert  in  his  answer  new  mattew  not .  before 
allcrwed^    He  nxaj  state  any  cause  of  action  arising 
upon  eontiraci.    It  is  called  counterclaim,  and,  1^ 
sec«  153,  the  plaintiff  maj  reply  to  such  new  matter, 
and  allege  any  new  maUet  constituting'  a  defence  to 
SQch  new  matter  in  the  answer.    Here  we  hare  the 
word  defence  again.     It  is  clear  to  my  mind  that 
when  the  defendant  in  his  answer,  sets  forth  a 
cause  of  action  arising  upon  contract— other  than 
that  which  constitutes  a  set-oiff-— the  plaintiff  may 
reply  any  facts  which  would  have  constituted  a 
defence,  had  the  defendant  sued  the  plaintiff  for 
such  cause  of  action ;  and  the  only  serious  question 
that  can  be  made  is,  whether  he  may  reply  a  set-off 
to  the  set-off  stated  in  the  answer.     Assuming  that 
he  was  not  by  statute,  prior  to  the  Code,  permitted 
to  do  so,  still  I  think  that  the  Code  now  authorizes 
it.     If  the  plaintiff,  as  in  this  case,  brings  his  action 
upon  a  note,  and  the  defendant  states  a  cause  of 
action  constituting  a  set-off,  and  the  plaintiff  has 
another  cause  of  action  which  would  constitute  a 
set-off  to  the  defendant's  claim,  had  the  defendant 


0>  »  How.  Fr.  H.,  866. 
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brought  an  action  upon  the  claim  he  has  set  off,  I 
think  the  plaintiff  may  reply  his  other  cause  of 
action  as  a  set-off  and  defence  to  the  defendant's 
set-off;  and  that,  in  contemplation  of  section  153, 
it  will  constitute  a  defence  to  the  new  matter  in 

the  answer."(l) 

In  respect  to  irrelevant  and  redundant  matter  in 
the  reply,  and  when  and  in  what  cases  it  will  be 
struck  out  on  motion,  the  rules  are  entirely  similar 
to  those  which  govern  the  answer.  In  giving  pro- 
per effect  to  the  word  "aggrieved,"  in  the  section  re- 
lative to  this  subject,  it  is  presumed  that,  in  respect 
to  the  reply,  as  to  matters  in  avoidance  in  the  an- 


(1)  A  somewhat  different  view  is  taken  in  the  recent  case  of  Stewart  vs. 
Travis  et  al.  (10  How.  Pr.  R.;  148),  by  Justice  HahD|  who  considers  that 
though  the  word  ''defence/'  in  sections  149  and  158,  was  intended  to  be 
used  in  a  popular  sense,  and  thus  might  include  a  set-off  to  a  set-off 
pleaded  to  the  answer,  if  that  ever  was  admissible,  yet,  ''  it  does  not 
follow  that  such  a  replication  is  necessary,  or  even  proper,  especially 
where  the  claims  set  up  in  the  complaint  and  plea  of  sot-off  are  pleaded  in 
a  general  way^  and  not  confined  to  some  specific  instrument  or  claim." 
The  principle  was  assimilated  to  the  common  law  plea  of  payment  In 
assumpsit  (which  has  been  held  to  apply  to  the  specific  debt  which  the 
plaintiff  seeks  to  recover),  and  the  plaintiff  replied,  by  way  of  new  assign- 
ment, that  he  did  not  sue  on  the  promise  met  by  the  plea.  In  such  case, 
the  issue  was  held'to  be  whether  there  had  been  a  second  debt .  or  whether 
there  had  been  two  debts.  (Hall  vs.  Middleton,  4  A.  and  E.,  107.)  The 
question  as  to  allowing  a  reply  of  set-off  to  an  answer  of  set-off,  however, 
does  not  seem  to  have  been  directly  adjudged  in  this  case,  the  decision 
being  put  mainly  upon  the  ground  that  the  party  had  mistaken  his  remedy 
in  moving  to  strike  out,  instead  of  demurring  to,  the  matter  thus  pleaded. 
Be  this  as  it  may,  I  see  no  good  reason  for  testing  the  sufficiency  of  a 
reply  in  such  cases  by  the  strict  rules  which  governed  the  framing  of  a  com- 
mon law  issue.  From  the  considerations  stated  in  the  text,  it  seems  to  me 
clear  that  the  reply  of  the  Code  is  entirely  analogous  to  the  equity  answer 
to  a  bross  bill,  and  not  to  a  common  law  replication. 
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swer,  which  require  no  traverse,  a  more  liberal  rule 
will  be  adopted  than  in  regard  to  the  complaint ; 
that  is  to  say,  should  the  reply  set  up  matters  ma- 
terial in  proof  to  the  issue,  and  which,  if  proved, 
will  bar  the  defendant's  defence,  if  these  matters  be 
well  stated  according  to  the  rules  of  pleading  of  the 
Code,  they  should  not  be  considered  irrelevant  or 
redundant,  even  though  not  strictly  required  to  be 
set  up  by  the  Code.  It  will  not,  in  such  case,  be 
sufficient  for  the  party  who  moves  to  strike  out 
such  matters  merely  to  say  that  he  may  be  aggrieved. 
He  is  not  required  to  controvert  them  by  any  other 
pleading  on  his  part,  and  he  should,  at  least,  be  able 
to  satisfy  the  court  how  or  in  what  manner  he  may 
be  aggrieved;  if  that  fact  is  not  apparent  on  the 
face  of  the  papers,  it  should  be  made  to  appear  by 
evidence  aliunde. 

The  reply  must  be  consistent  with  complaint. — This 
rule,  it  will  be  perceived,  is  applicable  to  the  reply 
alone,  and  can  have  no  reference  to  the  answer. 
Under  the  old  system  of  pleading,  it  was  a  settled 
rule  that  the  replication  must  not  depart  from  the 
declaration  in  any  material  matter,  and  the  rule 
affected  equally  rejoinders  and  all  subsequent  plead- 
ings.(l)  A  departure  in  pleading  was  said  to  be 
when  a  party  quits  or  departs  from  the  case  or 
defence  which  he  has  first  made  and  has  recourse 
to  another; (2)  as  in  assumpsit  by  an  executor  on 
several  promises  which  were  all  laid  to  have  been 


(1)  1  Chit.  PL.  684.  (2)  Id. 
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made  to  ihe  testator,  to  ivliicli  the  defendant  pleaded 
the  statute  of  limitations,  and  the  plaintiff  replied  a 
aubeequent  promise  to  himself;  the  replication  was 
held  to  be  a  departure,  and  therefore  had.(l)  A 
depairtare  in  pleading  -wm  matter  of  subsUnce,  and 
to  be  taken  advantage  of  by  general  demarrer.(2) 
Under  the  Code,  as  under  the  (Ad  practice,  the 
plaintiff  is  not  permitted  to  quit  or  depart  from  die 
ease  made  by  htm  in  his  complaint.  The  reply  may 
allege  new  matter,  ^  not  inconsistent  with  the  oom* 
plaint."  It  ts  to  be  obseryed,  however,  tha/b  matter 
which  maintains  and  fortifies  the  deelaratioa  was  not 
a  departure ;  nor  would  such  matter  be  ^  iascoiudfr- 
t^it,*'  under  the  Code.  Thua,  in  trespass  for  an  as^ 
sanlt  at  H,  if  tie  d*fend«nfc  pkads  moUit^  manui 
imposmty  to  remove  the  plaintiff  from  his  close  at 
A,  and  the  plaintiff  reply  that  he  had  a  right  of  way 
over  that  close,  it  is  not  a  departure.(S)  So  in  an 
action  of  debt  on  a  judgment,  tilie  de&ndao/t  pl^ut- 
ed  an  insolvent  dieehaxge,  and  the  plaisituff  replied 
that  the  judgment  was  xtendered  in  another  3tate  on 
certain  notes  and  promises  m  writing,  made  prior  to 
the  discharge.  This  was  held  to  be  not  inoonsiatent 
with  the  deelaratiooi,  and  no  departuro  therefimn; 
bat,  on  the  contrary ,  was  matter  merely  explanatory 
of  the  declaration^  and  tending  to  support  and  fortify 
it.(4)  In  a  ease  not  reported,(S)  commeneed  under 
the  Code,  the  actkwi  ww  upon  a  promjissory  note  m 


(1)  2  Satind.,  68.  (2)  ^  John.,  168. 

(3)  1  Chit.  PL,  787.  (4)  1  Cow.,  816. 

(6)  Beekman  vs.  Cutler,  January  Greneral  Term,  1851, 8d  district. 
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the  individual  jMu6ie  of  tike  {)i^ideiit  of  a  bdnk 
organized  under  th«  general  banking  lawi  Thid 
complaint  did  not  nhx^yt  that  the  nx)te  Was  Owned  by 
the  bank.  The  defendant's  answer  alleged  that  the 
plaintiff  Was  not  the  real  purt  j  in  intereot^  but  that 
the  note  was  own^d  by  the  bank.  The  pliintiff 
replied  that  the  bank  Was  organisted  nndei*  the  aot 
(^  1888  (Whieh  authoi^ifsee  the  president  to  sd6  bi 
his  owA  iiattie)i  and  thd^t  the  {datntiff  Was  thd  ptesi^ 
deilt  of  such  bank.  The  defeiidant  diiiniurred  to 
the  replji  ota  the  ground  of  its  bein^  a  departure 
from^  and  iojconsiste^t  withi  the  oomplainti  The 
d^muirr^  Was  oVe¥rulM  aft  the  oircliit^  and  jiid^ 
mei:it  Affifmed  on  appeal  at  g^eral  t€^f&. 

So  ia  the  dase  Of  Madtiin^  vs.  Witbeck,  oltefl  ott 
a  former  pag4,tl)  ^h6  plaintiffs,  in  an  tetion  to 
rMOver  personAl  pfopefty^  idleged  generally  their 
ownership  df  the  prc^erty^  aoid  the  dtfendaniS)  b^ 
way  of  attswei^^  iei  up  that  the  goods  wOte  not  the 
property  of  the  plaibf  iffis,  but  tome  time  before  had 
been  sold  by  thom  to  one  Of  tiie  defendantii)  the 
^ktintiffs^  telyb^  upob  fbe  &ct  that  the  salo  had 
bie^n  pi'oi&uted  by  the  £^audnlO)ii  ro^sOfttations  of 
the  defendant^  moved  to  strike  out  the  Allegations 
of  the  answ^}  hat  the  ctatft  said  thai  they  should 
theiliselves  have  broiightf&tWard  tlfi  idleged  ftaudu^ 
knt  irepredeMations  in  theiir  ooniplAint  as  ihi^  ^t^ 
ontahlishu]^  theit  ownerships  skid  not  having  dofi^ 


(1}  JnUf  page  246. 
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8b  they  were  bound  to  do  it  in  the  form  of  a  reply 
to  the  new  matter  in  the  answer. 

Cases  like  the  foregoing,  however,  it  is  evident, 
cannot  now  occur,  there  being  no  reply  except  to  a 
counterclaim ;  and  these  decisions  are  of  service 
merely  as  indicating  generally  the  rules  which  test 
the  question  whether  a  reply  is  inconsistent  or  not. 
In  this  class  of  cases  it  might,  and  still  may,'  per- 
haps, be  laid  down  as  a  safe  rule  in  framing  the 
pleading,  that  whatever  would  have  been  a  departure 
under  the  old  system  in  matters  c^  substance,  and 
reached  by  a  general  demurrer,  may  be  considered 
an  inconsistent  reply  under  the  Code,  and  therefore 
defective.  Thus,  in  Brand  vs.  Schenectady  &  Troy 
R.  R.  Co.,{l)  a  case  under  the  Code,  where  the  com- 
plaint alleged  injury  to  the  plaintiff  in  consequence 
of  being  carelessly  run  against  by  the  enginiB  of  de- 
fendalut,  and  the  answer  denied  the  careless  manage^ 
m!ent  of  the  engine,  but  dharged  that  the  injury 
was  occasioned  by  the  plaintiff's  own  carelessness, 
and  the  reply  set  xtp  that  the  injury  was  occasioned 
by  the  bad  coikditioh  of  the  track  of  tthe  road, 
thereby  the  plaintiff  was  hindered  and  delayed  in 
<)ro8sing  it ;  this  was  said  by  the  court  to  be  a  de- 
parture in  pleading.  Sut  as  nonobjection  was  taken 
Ji>efore  or  at  th^  trial,  the  objection^  it  was  held, 
wag  waived.  And  so  in  Brown  vs.  McCune,(2)  in 
the.N.  T*  Superior  Court,  where  the  action  was  for 
the  price  of  goods  sold,  and  the  defence  was  infancy, 


(1)  8  Barb.  S.  C.  B.,  876.  (2)  5  Sand,,  824. 
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and  the  reply  set  up  that  the  defendaat  falsely  bud 
fraadulently,  at  the  tiiae  of  sale,  averred  i that  he 
was  of  full  age,  and  thus  induced  the  plaintiffs  to 
liell;  the  court,  holding  such  a  reply  to  be  unavail- 
able, says :  "  It  is  in  the  complaint,  and  not  in  the 
reply,  that  we  are  to  look  for  the  cause  of  action. 
If  the  plaintiffs  had  intended  to  change  their  groimd 
of  action  from  a  demand  u)poh  contract  to  one  foD 
a  fraud,  they  should  have  amend.ed  their  complaint. 
The  statement  of  the  fraud,  for  the  first  time  in  the 
reply,  did  not  avail  to  make  it  a  good  cause  of 
action."  ' 

A  more  difficult  question  arises  as  to  the  proper 
mode  of  taking  the  objection  to  an  inconsistent 
reply.  Section  1^5  of  the  Code  permits,  in  express 
terms,  a  demurrer  to  a  replyj  for  inst^cimcy.  In 
the  case  last  citied,  -it  was  held  that  the  objection  to 
such  a  reply  was  not  waived  by  the  defendant's 
proceeding  to  trial  without  demurring,  and  evidence 
of  the  fraudulent  representation  as  the  distinbt  cause 
of  action  set  up  in  the  reply  was  properly  rejected. 
In  the  case  of  Beekman  vs.  Cutler,  it(pra,(l)  it  was 
held  at  the  circuit,  by  the  Justice  who  overruled  the 
demurrer,  that  a  demurrer  wpuld  not  lie  ^to  a  reply 
which  was  sufficieiit  in  substance,  though  it  might 
be  a  departure  firom  th^  complaint ;  >  the  proper  . 
c6urse  was  by  motion  ijo  strike  out  as  irrelevant. 
The  general  term,  oh  affirming  this  judgmetit,.de-L 
livered  no  opinion,  though,  it  is  presumed,  the  ground 

■  ■■■■■■■ii         ■■■■I  ■  aj         ^— ^■— ^^^^^  • — T^     t_      _    

(1)  JtUe,  p«ge  682.  ' 
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of  tho  decifticfn  Otf  tke  ciMuh  oou|7l  was  <;o|ieunred  m. 
When,  then,  i»  a^  if^pfy  Mdd  to^  be  ^^iksi^imt/^ 
within  tha  meaning  of  the  Oode,  ao  ai|!  to  lie  reached 
by  demurrer  9  Ii^  Rae  Ta  Tine  Washington  Mutual 
Iiumixiance  Ca,(l)  Justice  Gbidx^t  notk>e»  this 
point,  without,  however^  deeidiag  it.  Thecfuea^ipxi, 
it  was,  sai^  might  arise  as  to-  what  def^ta  wiU  teux 
d<er  a  reply  ms^oieHi'-rwhB^keit  itksifffioHut  as 
an  anf wep  to^  the  pvevuma  pleading^  in  matten  o£ 
substanoe,  or  insi^imt  aa  a.  oemplianoe  wilbbt  ttte 
rulea  of  plee^ng  of  tiie  Code.  The  qiieetioQ  ^itm 
not  adjudicated  in  that  case,  the  decision  bQUIg 
pliH^4  <^  otheai*  groundd^  But  im.  Fry  "f^-.  9^n- 
nett,(2)k  the  N.  Y.  Supe^ipir  Q&mi>^  b^id  tdisi^t  thft 
temi  inst0cimt  rebiitedl  otot  oUpIj  to  %9  abaob^t^ 
defect  in  pleading!  in  Bftatleos  of  «iiji^n«e  ^  ^ 
de&Qoe  or  reply  toia  pjrevions  pleajdiiig»  }mk  alda  ifi 
«.  Y»Dliaikic»i  q£  th^  rutliea  q£  plteadu^g*  pi^eneisibed  hjf 
tb^  Code,  and,  thudbi  wb^eve  9c  pHading  yiDtoted  tb^ 
Bules^  it  iniight.  be  denuusredL  tpi  foir  iwuffici»^ittoy. 
This  4e^i9lQn),  ooarrespoi^dibg  in  sonxe  respeol^  witb 
the  deqisipn  of  the  saine  oomk  ui  Fabvii^ti  Yft. 
Laxi]Kii2K»(3)  it  i«  pvestuned'  mayi  b&  stdgBl^r  adppti^d 
as  a  pveeedent*  A  reply  whu^h  deeft .  itPt  seirv^^;  to 
nbs^iiifflin  audi  &rti£y  the  oovphdni,  bnl  is  a  cif^pai^ 
tuzie  firon  and  ioisoiisietenib  wii^  :1k,  i^.tnm^j^ef^  as 
aflb  answer  to  the  previous^  pleading*  withiit  thet  loftle 
laid  dowQ  by  the  Code^  and  piast^  theseftye^  be 


(1)  6  How.  Pr.  R.  21.  (2)  1  C.  R  ,  N.  S.  289?  &  Sand.  64, 

(8)  2  Sand.  748. 
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readied  by  denDmrer.  I  me  r»  reason  why  tuoh  a 
reply  may  sot  also  be  struck '  oat  en  moHon ; 
and,  peorhi^s,  tkiift  would  be  the  poreferable  ooorse* 
The  general  rvde  of  practioe  isv,  mo  doubt,  %iid  down 
with  entire  aeoaroey  by  Jmstice  Mabvot,  in  Robin- 
son  TS.  Jiadd,(l)  that  if  a  pleading  is  not  aufthorized 
by  iho  Chde,.  ov  if  the  manner  of  pleading  is^  not 
anthorized,  and  ike  Code  has  provided  no  speeifie 
mode  of  bringing  tiie  quedtieii  befbre  the  court,  it 
may  be  presented  by  motion,  gj&nerally,  if  not 
always,  npon  tlbe  ground  of  irregularilty.  .An  m- 
C9nsistmt  rejdy  i^  mngtiar,  andv  aa  such,  may  be  aett 
aside  on  snefa.  teormaw  the  court  shall  prescribe  ;^  or,, 
it  may  be  entireljr  irmlevavty  and,  asi  such,  Hahle  ix» 
be  stnack  ooft  on  motiion,  nnder^  section  152.  Stach 
a  Motion  is  to^  be-  decided  on  the*  same  principlfes  as^ 
a  demurrer  ;(2}  and  if  the  matter  is  struck  out,  the 
party  a^rieved  may  appeel.(8>  An  inevnsi^tenfi 
reply  is  certainly  irrelevant  to  the  matter  in  contro 
Tersy,  ev^n  though  it  B»ay  contain  matters  which 
otherwise  w.oa]id  aTail  the  plaintiff  in  making  oift  a 
cause  of  action. 

Bseply  may  be  to^  part  of  atwjm'.^^THiB  plaintiff 
nay  demur  to  one  ov  more  of  se^feral  defences  or 
counterclaims  set-  up  iia  the  answer,  and  reply  to  the* 
residue  of'  the^  countercliaiins;  When  it  is  said, 
however,  thaU  a  plaintiff  may  demur*  to  part  of  a 
defencei  and  reply  to  the  residue,  it  nnist  be  under^- 


(1)  9  How.  Pr.  R.  878.  (2)  P^  Habmw,  J.,  6  How.  Pr.  K.  70. 

(3)  BedeU  ts.  Stickels,  4  Horn  Pr.  R.  482: 
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stood  to  nieauonly  in  those  cases  where  two  6t  more, 
sepaimte  and  distinct  defences  are  set  up  in.ti^ie 
answer.  A  demurrer  will  not  lie  to  part  of  an  entire 
defence ;  therefore  a  plaintiff  cannot  select  from  the 
answer  certain  matters  not  constituting  an  entire 
defence  and  demur  to  them,  and  at  the  same  time 
reply  to  the  residue  .(1)  The  meaning  of  the  Code 
is,  that  where  the  defendant  sets  up  more  than  one 
entire  and  complete  counterclaim  in  his  defence,  the 
plaintiff  may  reply  to  one  or  more  of  them,  and 
demur  to  the  residue.  Where  a  demurrer  and  a 
I'eply  were  interposed  to  different  parts  of  the  siEtme 
entire  defence,  the  court  on  argument  overruled  the 
demurrer.(2)  It  was  said  in  that  case,  that  the 
more  correct  practice  would  have  been  for  the 
defendant  to  move  to  strike  out  the  demurrer.  This 
would  have  been  done,  or,  as  in  Slocum  vs.  Whee- 
ler,(3)  the  plaintiff  compelled  to  elect  by  which  he 
would  abide* 

Manner  of  sitating  new  matter  in  the  reply. — The 
reply  to  defendant' is  cbunter<Qlaim  being,  as  we  have 
seen,  entirely  in  the  nature  of  an  answer  to  an  ori- 
ginal complaint,  the  same  rules  govern  the  mode 
and  manner  of  stating  facts  in  a  reply  which  are 
applicable  to  the  answer.  Under  the  practice  in 
equity,  the  replication  Was  a  mere  formal  averment 
of  the  truth  and  sufficiency  of  the  bill,  and  a  denial 
of  the  allegations  in  the  answer.    Formerly  the 


(1)  Cobb  Ts.  Frazee,  4  How.  P^.  R.  418. 

(2)  Cobb  V8.  Prazee,  4  How.  Pr.  B.  414. 

(3)  4  How.  Pr.  R.  878. 
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practice  was,  if  the  defendant  offered  new  matter  by 
way  of  defence  in  his  answer^  the  complainant 
replied  specially ;  but  afterwards  the  use  of  a  special 
yeplioation  was  discontinued,  and  if  the  plaintiff 
dEesired  to  aYoid  the  effect  of  the  new  matter,  his 
proper  course  was  to  apply  to  amend  the  charging 
part  of  his  bill.(l) 

These  rules,  it  will  be  observed,  can  have-  no 
application  to  the  Code.  A  formal  reply,  merely 
for  the  purpose  of  producing  an  issue,  is  done  away 
with  entirely.  There  is  no  such  thing  now  as  a 
charging  part  to  a  complaiint ;  that  is,  a  part  antici- 
pating the  defence,  and  setting  forth  the  alleged 
pretences  of  the  defendant.  His  defence  must  pro- 
perly appear  by  the  statements  of  the  defendant 
himself.  Matters  which  were  itk  equity  the  subjects 
of  a  cross  bill  by  the  defendant,  requiring  an 
answer  from  the  plaintiff,  are  now  to  be  set  up  by 
way  of  counterclaim  in  the  same  action,  and  are  to 
be  answered  by  the  reply  a^  prescribed  i^  the  Code. 
The  general  and  special  replication,  as  formerly  used 
in  Chancery,  in  respect"  to  matter  in  avoidance 
alleged  in  the  answer,  are  no  longer  necessary.  If 
inatters  in  the  reply  be  clearly  frivQ|ous  or  palpably 
impert;ineiit.as  a  bar, to. the  defenda)it^s  claim,  they 
should  be  struck  out,  in  analogy  with  the  old  prac- 
tice of  striking  out  frivolous  matters  in  a  notice.(2) 
If,  however,  they  serve  to  fortify  and  sustain  the 
complaint,  they  should  be  permitted  to  remain  on 
the  record. 

(1)  1  Barb.  Ch.  Pr.  249,  250.  (2)  1  HOI,  668. 
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A  replication,  by  wajr  of  a  mw  ai^signm^nt  of  the 
plaintijOT's  cause  of  action^  in  o^e  of  an  evasive  ple% 
can  no  longer  be  necefiearj.  Such  new  aeaignmenti 
under  the  old  practice^  irais  in  the  nature  of  a  new 
declaration,  or  rather  of  a  more  preeiae  and  parti«« 
cular  repetition  of  the  d6claration.(l)  The  same 
thing  can  be  accomplished  under  section  172  of  the 
Code,  by  amending  the  complaint  as  of  course 
within  twenty  days  after  service  of  the  answer. 


SECTION  IL 


VERIFICATION  Of  THE  IffiPLY. 


The  reply  of  the  plaintiff  to  the  defendant's 
answer  must  be  verified  in  the  manner  prescribed 
by  section  157  of  the  amended  Code,  when  the 
plaintiff,  by  verifying  his  complaint,  has  made  it 
necessary  for  the  defendant  to  put  in  an  answer 
under  oath.  And  even  if  the  complaint  be  not 
sworn  to,  the  defendant,  if  he  choose,  may  verify 
his  answer  in  which  case,  if  the  plaintiff  put  in  a 
reply,  it  must  be  verified.(2) 


^  ■*  *■ 


(1)  Steph.  PK  227  J  1  Burr.  Pr.  187. 

(2)  Levi  V8.  Jakeways,  4  How,  Pr.  R.  126. 
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A  party  is  privileged  from  verifying  a  reply  in 
the  same  cases  in  which  he  is  privileged  from  veri- 
fying an  answ'er. 

And,  generally,  the  rules  applicable  to  the  verifi- 
cation of  an  answer  are  the  same  with  those  appli- 
cable to  the  verification  of  the  reply  as  to  which 
vide  chap,  v.,  section  5.(1) 


SECTION  III. 

SHAM,  IRRELEVANT  AND  FRIVOLOUS  REPLT. 

If  a  reply  be  frivolous,  the  opposite  party  may, 
upon  a  previous  notice  of  five  days,  apply  to  a  judge 
of  the  court,  either  in  or  out  of  the  court,  for  judg- 
ment thereon,*  and  judgment  may  be  given  accord- 
ingly.(2) 

This  provision  of  the  Code  remains  unchanged  by 
the  amendments  of  1852.  It  is,  of  course,  to  be 
taken  in  connection  with  those  amendments,  and  its 
effect  is,  therefore,  much  restricted.  Prior  to  these 
amendments,  every  allegation  of  new  matter  in  the 
answer  was  required  to  be  traversed,  or  confessed 
and  avoided,  by  the  reply;  and  a  reply,  not  generally 


(1)  See  also  Terifloation  of  the  compUint,  chap,  ir.,  aec.  4. 

(2)  Am.  Code,  aec.  247. 
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cur  speoiallj  qeatrovertixig  a  material  allegaidon  of 
new  maUer  in  tli^e  answer^  but  setting  up  some  firi vo« 
lous  matter  of  avoidance  thereto,  might,  nnder  this 
seetioD,  be  overruled  on  a  amnmary  application  to  a 
judge,  either  in  or  out  of  court,  and  judgment  be 
rendered  for  the  plaintiffs  aa  for  want  of  a  reply. 

By  the  amendments,  howevear»  aa  we  have  seen, 
new  matter  in  the  answer,  not  constituting  a  coun- 
terclaim, is  considered  controverted  for  the  purposes 
of  the  trial,  and  an  issue  is  joined  thereon  which 
must  be  tried.  However  frivolous,  then,  a  reply  of 
new  matter  may  be,  the  defendant  cannot,  under 
this  section,  move  for  judgment  so  long  as  any 
material  issue  of  fact  remaina  untried  in  the  cause.(l) 
A  frivolous  reply,  within  the  meaning  of  this  section, 
to  authorize  an  application  for  judgment,  must  be 
one  which  admits  the  allegations  in  the  defendant's 
answer*  and  undertakea  to  avoid  them  by  matters 
which,,  upon  their  face,  are  clearly  and  palpably 
frivolous.  If  any  issue  of  fact  remains  to  be  tried, 
the  frivolous  reply ,  if  clearly  frivolous  and  irrelevant^ 
may  be  struck  out  on  motion ;  or  if  there  is  a  doubt 
as  to  its  sufficiency  in  law  to  constitute  an  answer 
to  the  defendant's  defence,  the  objection  may  be 
takenl^y  demurrer.(2) 

Sham  and  irrelevant  reply. — Section  152  autho- 
rities "  sham  and  irrelevant  answers  and  deifences'^  to 
be  struck  out  on  motion.    Is  this  section  confined 


(1)  Gomstock  Ts.  Hallock^  1  G.  B.j  N.  S.  200. 

(2)  4  How.  Pr.  R.  68;  4  Sand.  660;  6  How.  Pr.  R.  21. 
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in  terms  to  the  defendant's  answer  or  nay  it  be  also 
extended  to  the  reply  ?  A  reply  of  new  matter  to 
the  defendant's  counterolaim  is  in  the  nature  of  an 
answer  to  soch  new  matter.  In  other  words,  it  is  a 
defence  to  whii4^  would  haTe  been  a  cause  of  action 
if  pleaded  in  an  original  suit  A  eounterclaitn  is 
nothing  more  or  less  than  a  cause  of  action  between 
the  same  parties,  which  the  Code  permits  to  foe  set 
up  as  a  defence  in  the  same  action,  and  finally  deter- 
mined on  the  same  trial.  When  the  reply  alleges 
new  matter,  it  is  a  defence  to  such  coUDterclaim. 
If  such  defence  be  sham  or  irrelevant^  it  seems  to 
come  not  only  within  the  spirit  and  meaning,  but 
within  the  language  and  letter  of  tii3  Code.  A 
Aiom,  that  is  a  &lse,  and  an  irretevantj  thatt  is  a 
foreign  and  palpably  insufficient  reply,  may  be 
struck  out  on  motion  under  section  162.  And  so,  it 
seems,  where  a  reply  is  unnecessarily  pleaded,  as, 
for  example,  a  reply  to  new  matter  not  constituting 
a  counterclaim,  such  reply  may  be  considered  as 
irrelevant  and  will  be  struck  out.(l)  In  strictness, 
however,  the  proper  motion  to  reach  such  an 
unauthorized  pleading  would  be  to  set  it  aside  for 
irregularity  .(2) 

Judgment  cannot  be  given  for  the  defendant  on 
striking  out  a  sham  and  irrelevant  reply.  Nor, 
within  the  case  of  Darrow  vs.  Miller,(3)  can  judg- 


(1)  PotnamTs.  Deforest,  SHOW.  146*,  Williams  ts.  Uj»ion,  8  How.  206« 

(2)  Simpson  ei  kl.  ▼•.  Loft,  S  How.  284;  Robinson  vs.  Judd,  7  How. 
871. 

(SO  6  How.  Pr.  &.  2ir. 
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ment,  on  account  of  the  frivolousness  of  the  reply- 
be  given  unless  the  notice  of  motion  specifies  that 
the  party  will  apply  for  such  judgment.  If  the  ap- 
plication is  merely  to  strike  out  a  defence  (t.  e.,  an 
answer  or  reply)  as  sham  or  irrelevant,  the  motion 
is  analogous,  and  the  order  will  be  similar,  to  that  of 
an  application  to  strike  out  redundant  and  irrelevant 
matter  under  section  160.  The  sham  or  irrelevant 
reply  will  be  struck  out  with  costs,  or  on  such  terms 
as  the  court  may  impose,  and  the  plaintiff  be  per- 
mitted, if  a  proper  case  is  shown,  to  make  a  further 
reply,  leaving  the  issues  joined  on  the  answer  of 
the  defendant  to  be  tried. 

As  to  the  nature  of  a  sham,  irrelevant,  and  frivo- 
lous defence,  the  distinction  existing  between  such 
defences,  and  the  mode  of  taking  an  objection  to 
them,  respectively,  see  ante,  chap,  v.,  section  6. 


SECTION  IV. 


SUPPLSMBNtAL  BEPL7* 


The  plaintiff,  under  section  177,  may  be  allowed, 
on  motion,  to  make  a  supplemental  reply  alleging 
facts  material  to  the  case  occurring  after  his  former 
reply,  or  of  which  he  was  ignorant  when  his  reply 
was  made.  This  supplemental  reply  of  new  matter 
is  also  entirely  analogous  to  a  supplemental  answer 
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by  the  defendant  to  the  plaintiff's  complaint,  and  is 
governed  by  the  same  rules.(l)  A  defendant  was 
not  allowed  to  make  a  supplemental  answer  contra- 
dicting the  statements  in  his  first  answer,  nor  to  alter 
essentially  and  new  model  the  miatter  of  his  original 
answer.(2)  This  rule  is,  no  doubt,  equally  applicable 
to  a  supplemental  reply.  It  may  be  added  that 
such  supplemental  reply,  like  the  original  reply, 
must  not  be  inconsistent  with  the  complaint,  but 
must  consist  of  matter  tending  to  strengthen  or 
fortify  the  complaint,  or  comprising  a  new  and  sepa- 
rate defence  to  the  defendant's  counterclaim,  and 
one  *  which  is  consistent  with  the  defence  already 
set  up. 

The  facts  proper  to  be  stated  in  the  supplemental 
reply  must  be  such  as  have  occurred  after  the 
former  reply  was  put  in,  or  of  which  the  plaintiff 
was  at  that  time  ignorant. 

In  Seals  vs,  Cameron,(3)  the  answer  alleged  the 
pendency  of  another  suit  for  the  same  demand, 
whereupon  the  plaintiff  discontinued  the  former 
suit,  and  replied  the  discontinuance.  This  reply 
was  held  good.  The  question  is,  says  the  court, 
whether  the  reply  was  in  fact  true  at  the  time  it 
was  made  or  put  in.  If  at  that  time  the  first  suit 
was  legally  discontinued,  there  was  but  one  suit 
then  depending,  and,  consequently, 'the  reply  was 
substantially  true.     This  agrees  with  the  rule  laid 


(1)  See  ante,  chap,  y.,  sec.  tU.  (2)  1  Barb.  Ch.  Pr.  167. 

(8)  8  How.  Pr.  R.  414. 
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dowB  in  Willis  vs.  Chipp(l)  relative  to  the  answeir, 
namely,  that  any  &cts  existing  at  the  time  the 
defendant  answers^  and  which  show  that  the  plain<> 
tiff  ooght  not  to  have  a  jadgment  agsinst  the 
defendant,  may  be  inserted  in  the  answer.  So,  any 
fitcts  existing  at  the  time  the  reply  is  put  in,  and 
which  show  that  the  defendant's  counterclaim  has 
been  discharged  or  extinguished,  may  be  set  up  in 
the  ordinary  reply ;  but  if  such  facts  arise  after  a 
reply,  they  must  then  be  set  up  by  way  of  supple^ 
mental  reply  on  leave  of  the  court.  And  the  rules 
g^ierally  applicable  to  the  supplemental  answer  to 
the  plaintiflf's  complaint,  it  is  conceived,  are  appli- 
cable to  the  supplemental  reply  to  the  defendant's 
counterclaim ;  as  to  which,  see  onf e,  chap.  v.  sec.  vii. 

(1)  9  How.  !>r.  R.  56S. 
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CHAPTER    VII. 


OF  THE  DEMURREB. 


A  demurrer  at  law  is  defined  to  be  a  pleading 
which  imports  that  the  objecting  party  will  not 
proceed  with  the  pleading  because  no  suflBcient 
statement  has  been  made  on  the  other  side,  but 
will  wait  the  judgment  of  the  court  whether  he  is 
bound  to  answer.(l)  It  might  be  for  insuflSciency, 
either  in  substance  or  in  form ;  either  on  the  ground 
that  the  case  shown  by  the  opposite  party  was 
essmtially  insufficient  to  maintain  ,the  action  or 
defence,  or  on  the  ground  that  it  was  stated  in  an 
inartificial  manner.  In  the  former  case,  the  demur- 
rer  might  be  general,  and  might  except  to  the  suffi- 
ciency of  the  pleading  in  general  terms,  without 
showing  specifically  the  nature  of  the  objection. 
In  the  latter  case,  it  was  required  to  be  special,  and 
to  point  out  the  particular  ground  of  the  excep- 
tion.(2) 

The  use  of  the  demurrer  to  the  bill  of  complaint 
in  equity  was  entirely  similar.  Whenever  any 
ground  of  defence  was  apparent  upon  the  bill  itself, 
either  from  the  matter  contained  in  it,  or  from  defect 

(1)  1  Stcph.  PI.  48.  (2)  Id.  140. 
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in  its  frame,  or  in  the  case  made  by  it,  a  demurrer 
was  proper  (1)  It  was  an  allegation,  which,  admit- 
ting the  matters  of  fact  stated  in  the  bill  to  be  true, 
insisted  that  they  were  insufficient  for  the  complain- 
ant to  proceed  upon,  or  to  oblige  the  defendant  to 
answer;  or  that,  for  some  reasons  apparent  on  the 
face  of  the  bill,  or  because  of  the  omission  of  some 
matter  which  ought  to  be  contained  in  it,  or  for 
want  of  some  circumstance  which  'ought  to  be  at- 
tendant thereon,  the  defendant  ought  not  to  be 
compelled  to  answer.(2) 

A  demurrer,  as  applied  to  the  present  practice,  is 
defined  in  general  terms,  and  the  cases  in  which  it 
may  be  used,  specified  by  the  Code.  It  is  the  object 
of  the  present  chapter  to  consider  the  nature  of  the 
demurrer,  how  and  when  it  may  be  pleaded,  and 
generally  the  changes  in  respect  to  it  which  have 
been  effected  by  the  Code.  The  subject  will  be 
considered  in  the  following  order : 

1.  Nature  and  use  of  the  demurrer. 

2.  What  matter  in  a  complaint  may  be  demurred 
to. 

3.  What  matter  in  an  answer  or  reply. 

4.  Grounds  of  demurrer,  how  to  be  stated. 

5.  Objection,  when  it  may  be  reached  by  answer, 
when  taken  on  motion  or  by  demurrer,  and  when 
deemed  to  be  waived. 

6.  Frivolous  demurrer  and  practice  thereon. 


(1)  Mitf.  Eq.  PI.  107. 

(2)  Mitf.  Eq.  PI.  107 ;  1  Barb.  Ch.  Pr.  106. 
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SECTION  I. 

KAttntfi  AND  USE  OF  THE  DEMURRER. 

A  demurrer,  both  under  the  practice  at  law  and 
in  equity,  admitted  the  facts  pleaded  for  the  purpose 
of  the  argument,  and  merely  referred  the  question 
of  their  legal  stiflBciency  to  the  decision  of  the 
court.(l)  The  rule  is  not  changed  by  any  provision 
of  the  Code(2)  A  demurrer  which  does  not  admit 
the  facts  is  insufficient,  and  will  be  disregarded  for 
all  purposes.(3) 

Under  the  old  practice,  there  was  a  great  variety 
of  causes  for  which  a  demurrer  would  lie,  not  only 
matters  of  substance,  but  the  merest  matters  of  ex- 
pression and  form.  Thus,  if  a  plaintiff  omitted  to 
allege  a  day,  or  a  place,  in  his  declaration,  it  was  de- 
murrable ;  so  if  in  an  action  of  trespass  he  omitted 
the  formal  words  "  against  the  peace,"  and  "  by  force 
and  arms,"  the  defendant  might  demur.  The  Code 
makes  no  provision  for  a  demurrer  in  any  of  these 
cases,  or,  indeed,  in  any  case  whatever  wher^,  under 
the  old  system,  the  matter  objected  to  would  have 
been  defective  in  form,  or  by  reason  of  an  inartificial 
manner  of  statement.  An  omission  to  allege  a  day 
or  a  place,  for  example,  cannot  be  demurred  to; 


(1)  Chit.  PI.  sei. 

(2)  HaU  Ys.  Bartlett,  9  Barb.  S.  C.  R.  297. 
(8)  Olark  vs.  Van  Dozen,  8  C  R.  219. 
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but  if,  for  the  want  of  any  such  allegation,  the  plead- 
ing is  not  reasonably  definite  or  certain,  the  party 
aggrieved  may  obtain  a  remedy  on  motion  under 
the  latter  clause  of  section  160.(1) 

A  demurrer  at  law,  when  for  matters  of  substance, 
might  be  general,  though  if  there  were  any  doubts 
as  to  whether  the  defect  was  one  of  substance  or 
merely  of  form,  a  special  demurrer  was  the  better 
course,  inasmuch  as  it  raised  at  once  the  questions  as 
to  the  particular  defects  pointed  out,  and  generally 
as  to  the  sufficiency  of  the  declaration.  A  demurrer 
to  a  bill  in  equity  was  generally  required  to  express 
the  grounds  upon  which  it  was  founded.(2)  This 
is  the  practice  retained  by  the  Code,  as  to  which 
see  post  J  section  iv.  of  this  chapter. 

A  defendant  was  not  limited  to  one  cause  of  de- 
murrer only,  either  to  a  pleading  at  law  or  a  bill  in 
equity.  He  might  assign  as  many  causes  of  demurrer 
as  he  pleased,  and  if  any  one  of  the  causes  assigned 
was  held  good,  the  demurrer  would  be  allowed.(3) 
This  rule  is  also  unchanged ;  a  defendant  may  de- 
mur for  any  one  or  more  of  the  causes  specified  by 
the  Code. 

In  equity,  a  demurrer  might  be  to  the  whole  bill, 
or  to  a  part  only  of  the  bill.  The  defendant  might 
demur  to  a  part,  plead  to  another  part,  and  answer 
as  to  the  residue ;  though  such  defences  were  each 
required  to  be  to  different  and  distinct  parts  of  the 


(1)  Am.  Code. 

(2)  It  might  be  general  or  special.    (Story's  £q.  PI.  sec.  456.) 
(8)  Story's  £q.  PI.  sec.  448. 
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bill,  and  to  be  consistent  with  each  other.(l)  At 
law  a  demurrer  was  allowed  to  one  of  several  dif- 
ferent counts  in  the  declaration  and  an  answer  to 
the  residue.  This  rule  is  preserved  by  the  Code  ; 
but  the  demurrer  in  such  case  must  be  to  an  entire 
cause  of  action  or  defence. 

In  Manchester  and  others  vs.  Storrs  and  others,(2) 
Mr.  Justice  Gridlet  held,  at  special  term,  that  not 
only  was  a  demurrer  unauthorized  by  the  Code  to 
part  of  the  allegations  in  the  complaint,  all  of  which, 
connected  together,  form  a  statement  constituting 
one  entire  cause  of  action,  but  that  a  defendant 
could  not  even  demur  to  one  of  two  or  more  distinct 
causes  of  action  set  up  in  the  complaint,  and  answer 
the  residue.  "  We  must  forget,"  he  says,  "  all  old 
rules  respecting  demurrers,  and  regard  a  demurrer 
now  as  a  pleading  created^  with  its  character  and 
(ffice  defined  by  the  Code/*  He  held,  in  that  case, 
that  while  at  law  a  demurrer  was  allowed  to  one  of 
several  different  counts,  and  while  in  equity  you 
might  demur  to  a  part  and  answer  the  residue  of 
the  bill,  that  the  Code  did  not  authorize  a  demurrer, 
except  to  the  entire  complaint. 

This  decision  was  made  before  the  amendment  of 
1849  to  the  Code,  specified  in  section  149.  A  de- 
murrer may  now  be  taken  "  to  the  whole  complaint, 
or  to  any  of  the  alleged  causes  o^  action  stated  there- 
in." This  language,  however,  does  not,  it  is  con- 
ceived, change  the  rule  laid  down  in  the  case  last 

(1)  story's  £q.  PI.  sec.  442.  (2)  8  How.  Pr.  R.  410. 
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cited,  th«t  the  demurrer  must  be  to  im  entire  causa 
of  aotioii  or  defence,  aod  cannot  be  to  part  of  the 
allegatioaa  which  couBtitute  such  cause  of  action  or 
defence.  This  construction  ia  c^ppar^nt  from  section 
151  as  amended,  and  haa  aldo  been  so  repeatedly  ad^ 
judicated.(l)  But,  under  the  Code,  it  has  been 
held  that  a  demurrer  must  not  be  too  l»road;  as 
where  a  complaint  has  a  double  aspect,  one  being 
an  ordinary  creditor's  bilL  and  the  other  to  set 
aside  an  assignment  made  by  defendant,  a  demurrer 
to  the  whole  complaint  that  it  does  not  show  the 
return  of  an  execution  unsati^fted,  is  had,  and  will 
be  overruled,  because  such  an  objection  could  not 
be  taken  to  the  complaint  in  its  second  aspect.(2) 
And  so  also  if  there  be  more  than  one  cause  of 
action,  and  the  demurrer  be  to  the  whole  complaint, 
if  one  of  the  causes  of  action  be  good,  the  demurrer 
will  be  overruled,  and  will  not  be  held  to  reach  the 
defective  count  or  caus^  of  action. (3) 

It  was  a  rule  in  pleading  that  on  a  demurrer  the 
court  will  consider  the  whole  record,  and  give  judg- 
ment for  the  party  who,  on  the  whole,  appears  to  be 
entitled  to  it.  Thus,  when  the  plaintiff  demurred  to 
defendant's  plea,  if  his  declaration  was  bad,  judgment 
would  be  rendered  for  the  defendant.  So,  if  the  de*» 
murrer  was  to  the  reply,  and  there  was  a  substantial 
fanlt  in  the  plea,  judgment  would  be  rendered  for 


(1)  4  How.  Pr.  B.  418;  B  id.  5;  2  Sand.  704;  1  C.  K.,  N.  S.  326. 

(2)  Cooper  vs.  Clason^N.  Y.  special  term,  per  Edkohds,  J.,  1  C.  B^  K. 
S.847. 

(8)  BoiUr  VI*  Wood,  10  How.  Pr.  B.  222. 
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the  pUintiff ;  {hough  if  the  declaration  was  also  bad 
in  substancey  the  defendant  leas  entitled  to  jud^nent. 
If  the  declaration,  however,  contained  two  counts, 
one  of  which  was  bad  and  the  other  good,  the  good 
ooiint  would  support  the  declaration ;  and  the  plains 
tiS,  on  demurrer  to  a  defective  plea,  would  be  entitled 
to  jadginent.(l)  But  in  looking  back  of  the  plead- 
ing demurred  to,  the  court  would  not  regard  matters 
of  form.  Thus,  on  a  demurrer  to  a  plea  defective  in 
substance,  the  court  would  not  render  judgment 
against  the  pl^ilntiff  for  the  reason  that  his  deolara* 
tion  waa  technically  insuflSioient,  and  might  have  been 
specially  demurred  to* 

Justice  Sandfobd,  in  the  case  of  Schwab  vs. 
Fumiss,  in  the  N.  Y.  Superior  Court,(2)  remarks,  in 
regard  to  the  question  whether  on  a  demurrer  either 
party  may  go  back  and  attack  a  previous  pleading : 
'^  I  have  come  to  the  conclusion  that  the  practice  in 
this  respect  remains  as  it  e:i{4sted  in  actions  at  com- 
mon law  prior  to  the  Code,  and  that  the  antecedent 
pleading  may  be  attacked.  For  example,  on  a  de- 
murrer to  an  answer,  the  defendant  may  attack  the 
complaint  for  defects  in  matters  of  substance,  but 
not  on  objections  which  go  only  to  the  form  of  the 
pleading.  The  defect  must  be  such  as  could  be 
reached  by  a  general  demurrer." 

In  this  case,  as  elsewhere  reported,(3)  and  decided 
with  the  concurrence  of  all  the  judges  of  the  Supe- 
rior Court,  it  is  further  observed :  "  There  is  no  more 


(1)  8  Wend.  129j  10  JPetem  267.  (2)  1  C.  R.,  N.  S.  842. 

(6)  4  Sand.  704. 
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reason  now  than  formerly  that  a  plaintiff  should 
have  judgment  on  demurring  to  an  answer  when  it 
appears  upon  the  face  of  the  record  that  he  has  no 
cause  of  action ;  or  that  the  defendant  should  suc- 
ceed on  a  demurrer  to  the  reply,  when  it  is  apparent 
upon  his  answer  that  he  has  no  defence."  A  similar 
doctrine  was  held  in  the  same  court  at  general  term, 
in  the  case  of  Fry  vs.  Benriett,(l)  namely,  that  on 
the  argument  of  a  demurrer  to  an  answer  the  de- 
fendant may  attack  the  complaint,  hut  the  grounds 
of  the  attack,  to  render  it  successful,''\must  be  such 
as  would  have  entitled  the  defendant  to  judgment 
had  he  elected  to  demur  instead  of  answering.  It 
is  said  also  that,  on  such  a  demurrer,  the  complaint 
may  be  attacked  only  when  it  appears  on  its  face 
that  the  plaintiff  has  no  cause  of  action,  or  that  the 
court  has  no  jurisdiction ;  defect  of  parties,  misjoin- 
der of  actions,  &c.,  are  not  such  objections  as  can  be 
reached  in  this  mannefr.(2)  The  same  thing  was 
said  by  Justice  Harris,  in  The  People  vs.  Banker,(3) 
and  by  Justice  Johnson,  in  Stoddart  vs.  Onondaga 
Annual  Conference.(4)  The  defect  in  the  complaint 
which  can  be  reached  on  a  demurrer  to  an  answer 
must  be  a  defect  in  substance^  either  a  jurisdictional 
defect,  or  a  failure  to  set  forth  a  sufficient  cause  of 
action.  Every  other  defect  or  objection,  by  section 
148  of  the  Code,  is  waived  if  not  pointed  out  in  the 
answer;  but  these   defects  in   substance   are  not 


(1)  1  C.  R.,  N.  S.  256. 

(2)  See  note  to  case  of  Schwab  vs.  Furnlss.  1  C.  R.,  N.  S.;  842. 

(8)  8  How.  Pr.  R.  258.  (4)  12  Barb.  S.  C.  R.  674. 
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cured  by  a  neglect  to  bring  them  up  in  the  first 
instance  by  answer  or  demurrer;  and  they  may  be 
noticed  at  any  time  when  the  question  is  raised  by 
the  opposite  party ,  even  after  judgment,  on  ap- 
peal.(l) 

Under  the  former  practice  there  could  not  be  a 
demurrer  and  a  plea  to  the  same  part  of  the  decla- 
ration.(l)  And  if  a  plea  contained  several  distinct 
matters,  divisible  in  their  nature,  as  separate  and 
distinct  demands,  the  plaintiff  could  not  demur 
generally  to  the  whole  because  a  part  was  bad ;  he 
should  demur  as  to  each  of  the  separate  defences 
badly  pleaded,  and  answer  the  residue.(3)  And 
when  it  is  said  that  in  equity  a  defendant  may 
demur,  plead  and  answer  to  the  same  bill,  it  is  not 
meant  that  he  may  demur  and  answer  at  the  same 
time  to  the  whole,  or  to  the  same  part  of  a  bill,(4) 
but  he  might  demur  to  one  part  and  answer  the 
residue.  If  the,  demurrer  was  not  to  the  whole  bill, 
it  must  clearly  express  the  particular  part  it  was 
intended  to  cover,  and  if  any  part  of  the  matter 
covered  by  it  was  also  covered  by  a  plea  or  answer, 
the  whole  demurrer  would  be  overruled. 

These  rules,  that  a  demurrer  and  an  answer  cannot 
be  both  sustained  at  the  same  time  to  the  same 
cause  of  action  or  defence,  are  now  well  settled  to 
be  applicable  to  an  action  under  the  Code.  Al- 
though it  was  intimated  in  one  or  two  of  the  earlier 


(1)  Rayner  ts.  Clark.  7  Barb.  S.  C.  R.  681. 

(2)  6  Wend.  104.  (8)  11  John.  16. 
(4)  6  John.  Ch.  R.  214. 
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caaes(l)  that  &  defendant  might  demm  And  aniiwedr 
to  the  samd  cause  of  aetion,  yets  rabdequent  cases^ 
it  is  generally  tmderstocid,  have  settled  the  rule  to 
the  contrary .(2) 

Where  two  defendants,  having  separate  interetAs^ 
aeyer  in  their  defences,  one  may  answer  and  another 
demur  to  the  mme  cause  of  action.  Each  defendant 
in  such  case  may  raise  a  separate  issue  on  the  plain*^ 
tiff's  complainty  and  is  entitled  to  interpo,:^  any  de^- 
fence  he  may  think  proper.  An  answer  of  one  of 
several  defendants  separately'  liable  will  not  innre 
aa-an  answer  of  the  others.(3)  Where  a  complaint 
seta  forth  several  distinct  acts  done  hy  the  defen- 
dantS}^  and  claims  that  by  each  of  snch  acts  the 
defendants  became  liable  to  pay  the  {plaintiff,  &c., 
thisy  it  seems,  may  be  regarded  as  a  complaint  con- 
taining several  causes  of  action,  and  separate 
demurrers  may  be  interposed  to  each,  or  the  defen-^ 
dant  may,  it  seems,  demur  to  one  and  answ^  the 
residue.(4) 

The  nature  of  a  demurrer,  therefore,  under  the 
Code,  is  not  essentially  different  from  what  it  wad 
under  the  old  practice.  Its  uses  are  similar,  with 
the  exception  that  it  is  now  applied  only  to  raise 
objections  to  miatters  of  sn^tance,  and  can  be  used 
only  m  the  eases  prescribed  in  the  Code.($)    These 


(1)  Falconer  vs.  Meyer,  2  Code  R.  49;  Gilbert  vs.  Davies,  id.  60. 

(2)  Slocum  ▼».  Wheeler,  4  How.  Pr.  R.  878;  Cobb  m  Fraaoe,  idem, 
418;  Spelman  vs.  Weider,  6  idem,  5;  Ingraham  vs.  Baldwin,  12  Barb.  10; 
Munn  vs.  Barnum,  I  Abbott'ij  Fr.  R.  281. 

(8)  Alflred  vs.  Watkfns,  1  C  R.,  N.  S.  848 . 

(4)  Ogdensburgh  Bank  vs.  Paige,  2  Code  R.  T6. 

(6)  BoyoB  vs.  Brown,  8  How.  Pr.  R.  896}  7  Barb.  S.  C.  R.  412. 
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cases  I  shall  consider  in  the  subsequent  sections  of 
this  chapter.  A  demurrer  cannot  be  used  under  the 
new  system^  any  more  than  it  could  under  the  old, 
as  an  exception  to  matters  of  impertinency  and  irre- 
levancy.(l)  Such  matters,  if  objected  to,  must  be 
struck  from  the  pleading  on  motion,  and  cannot  be 
demurred  to;  unless,  indeed,  the  entire  cause  of 
action  or  ground  of  defence  be  irrelevant  or  insuf- 
ficient, in  which  case,  as  in  a  pleading  at  law,  a 
demurrer  will  be  pt oper  to  test  the  saffieiency  of  the 
pleading.  And  see  further,  post^  section  v.  of  this 
chapter,  as  to  the  cases  in  which  it  will  be  proper 
to  take  the  objection  by  motion  to  strike  out  irrele- 
vant  matter,  and  for  judgment  on  an  irreleyant  au-* 
swear ;  and  where  the  proper  ooorse  will  be  to  taiise 
the  ofcgeotioa  on  demurrer. 


SECTION  II. 

WHAT  MATTERS  W  THE  COMPLAINT  MAY  M 

DEMtrKBBD  TO. 

The  Code  defines  six  several  causes  for  which  aa 
objection  may  be  taken  to  the  complaint  by  demur- 
rer.    They  are  as  follows : 

The  defendant  may  demnr  to  the  complaint,  when  it  shall 
appear  upon  the  face  thereof,  either  : 


(1)  Cobb  Ti.  Frftzee,  4  How.  Pr.  R.  414;  Wation  yi.  Huaon^  1  Dneri 
248. 
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1.  Tbat  the  court  has  no  jarisdiction  of  the  person  of  the 
defendant  or  the  subject  of  the  action  ;  or, 

2.  That  the  plaintiff  has  not  legal  capacity  to  sue;  or, 

8.  That  there  is  another  action  pending  between  the  same 
parties,  for  the  same  cause  ;  or, 

4.  That  there  is  a  defect  of  parties,  plaintiff  or  defendant;  or, 

5.  That  several  causes  of  action  have  been  improperly 
united  ;  or, 

6.  That  the  complaint  does  not  state  facts  sufficient  to  con- 
stitute a  cause  of  action.(l) 

It  is  to  be  observed  in  the  first  place,  that,  in 
order  to  enable  the  defendant  to  avail  himself  of 
the  objection  by  demurrer,  the  defect  must  appear 
^^  upon  the  face  "  of  the  complaint.  It  must  be  such, 
that  admitting,  for  the  purpose  of  the  argument, 
all  the  facts  to  be  true,  yet  the  complaint  is  insuffi- 
cient to  enable  the  plaintiff  to  recover  for  one  of 
the  above  causes  as  specified  in  the  Code.     And : 

1st.  Want  of  jurisdiction. — ^At  common  law,  an 
objection  to  the  jurisdiction  was  commonly  taken  by 
plea  in  abatement.  It  might,  however,  be  shown 
under  the  general  issue,  as  that  there  was  no  court 
in  the  county  which  has  jurisdiction  of  the  case»(2) 
And,  generally,  in  courts  of  inferior  jurisdiction,  the 
want  of  jurisdiction  was  fatal  to  the  suit  at  any  stage 
of  the  proceeding  without  any  plea  or  objection.(3) 
The  defendant,  however,  might  plead  to  the  juris- 
diction if  he  thought  proper,  and  this  was  esteemed 
the  better  course. 


(1)  Am.  Code,  sec.  144.  (2)  6  Mass.  R.  124;  3  John.  118. 

(8)  1  Chit.  PI.  442;  2  Cow.  Treat.  668. 
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In  equity,  if  the  want  of  jurisdiction  was  apparent 
on  the  face  of  the  bill,  the  proper  course  for  the  de- 
fendant was  to  demur  to  the  relief.  These  causes  of 
demurrer  were  various ;  many  of  them  were  peculiar 
to  the  practice  in  equity,  and,  since  the  union  of  law 
and  equity  in  our  courts,  have  no  farther  application 
to  our  system.  Thus,  a  demurrer  would  lie  to  a  bill 
for  want  of  equity  to  sustain  the  jurisdiction,  when 
there  was  no  sufficient  ground  shown  in  the  bill  for 
the  interference  of  a  court  of  equity.  And  when- 
ever it  appeared  that  the  plaintiff  had  an  adequate 
remedy  at  law,  a  demurrer  would  lie  to  the  relief;  as 
if  an  action  should  be  brought  for  the  recovery  of 
the  possession  of  land,  or  for  the  payment  of  a  lost 
note,  or  to  decide  upon  the  validity  of  a  will  of  real 
estate;  the  proper  tribunal  in  all  these  cases  being 
a  court  of  law,  and  equity  having  no  jurisdiction.(l) 

So,  too,  the  complaint  was  required  not  only  to 
state  a  case  properly  within  the  cognizance  of  a  court 
of  equity,  but  the  amount  claimed  or  the  value  of 
the  property  in  controvery  must  be  not  less  than 
one  hundred  dollars,  exclusive  of  costs,  in  order  to 
give  the  court  jurisdiction  ;(2)  and  in  all  cases  the 
bill  was  required  to  show  affirmatively  that  the  case 
was  within  the  appropriate  jurisdiction  of  a  court 
of  equity ;  nor  was  the  defect  cured  by  any  waiver, 


(1)  Story  Eq.  PL,  gees.  474  to  478. 

(2)  2  R.  S.|  178,  sec.  40.  This  provision,  it  has  been  held,  Is  still  appli- 
cable to  a  suit  in  the  nature  of  a  creditor's  bill  under  the  Code  ;  and  Jus- 
TXOB  Ma&vir,  in  Shepherd  vs.'  Walker,  7  How.,  46,  dismissed  a  complaint 
in  such  a  case  because  the  judgment  which  the  plaintiff  sought  to  satisfy 
was  less  than  $100. 
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or  even  by  the  consent  of  the  parties,  bo  as  to  eonfer 
a  jurisdiction  not  vested  by  law.(l)  ^  These  princi- 
pies,  it  will  be  perceived,  applied  exclusively  to  the 
Ck)urt  of  Chancery;  and  since  the  abrogation  of 
that  court,  and  the  establishment  of  an  uniform 
method  of  proceeding  in  civil  actions,  they  are  no 
longer  applicable  in  practice.  Whete,  too,  upon 
the  fiice  of  the  bill  there  was  no  remedy,  either  at 
law  or  in  equity,  a  demurrer  to  the  relief  was  also 
proper ;  as  if  a  bill  sought  to  recover  back  money 
which  had  been  voluntarily  paid  by  a  party  upon  a 
suit  being  titureatened,  or  brought,  and  his  defence 
to  the  suit  was  that  there  was  fraud  in  the  transac*- 
tion  on  which  the  suit  was  brought,  or  to  be  brought, 
the  bill  would  be  demnrrable,  notwithstanding  he 
should  state  in  his  bill  that  at  the  time  when  he 
made  the  payment  it  was  under  a  protest  that  he 
would  seek  redress  in  equity,  for  in  such  case  it  does 
not  appear  but  that  the  defence  might  have  been 
effectually  sustained  at  law,  and  if  so  it  would  have 
been  his  duty  to  make  it  in  the  suit  at  law.(2)  In 
this  class  of  cases,  where  the  complaint  shows  that 
the  plaintiff  has  no  remedy  at  all,  a  demurrer  will 
be  proper  under  the  Code. 

Jurisdiction  m  to  the  subject  matter. — A  demurrer 
under  the  Code  to  the  jurisdiction  of  the  subject 
matter  of  the  action  will  lie  in  those  cases  in  which 
such  subject  matter  is  not  properly  cognizable  by 
any  court  of  justice ;  as  where  the  subject  matter 

<1)  1  Bftrb.  Ch.  Pr.,  $9.  (2)  Story  Eq.  PL,  aec.  488. 
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18  entirely  of  a  political  nature,  and  therefore  consti- 
tutes a  fit  subject  for-  negotiation  or  treaty  by  the 
executive  department  of  the  govemment.(l)  Cases 
arising  under  foreign  treaties,  which  involve  contro- 
versies or  considerations  purely  of  a  political  or 
sovereign  character,  or  purely  executory  by  the  gov- 
ernments themselves,  would  be  held  to  be,  from 
their  very  nature  and  character,  incapable  of  being 
enforced  in  any  of  the  courts  of  the  United  State8.(2) 

A  state  court  has  no  power  to  annul  the  judgment 
or  determine  the  extent  of  the  jurisdiction  of  the 
federal  oourts.(3)  Nor  can  a  state  court  enjoin  a 
judgment  of  a  circuit  court  of  the  United  States  or 
stay  proceedings  under  it.(4)  Nor  can  it  entertain 
jurisdiction  over  acts  done  by  an  officer  of  the  United 
States  in  his  official  capacity.(5)  Nor  in  a  suit  in- 
stituted to  restrain  the  infringment  of  a  patent 
right;  and  consent  caimot  confer  such  jurisdic- 
tion.(6) 

In  general,  the  fact  that  the  property  is  not  within 
the  jurisdiction,  constitutes  no  bar  to  a  proceeding 
fiSr  equitable  reliei^  if  the  person  is  within  the  juris- 
diction. But  questions,  it  is  said,  may  arise  under  a 
bill  respecting  funds,  or  other  things,  in  a  foreign 
country,  so  purely  local  that  a  court  of  equity  in 
another  conntry  might  very  properly  decline  to  in- 
terfere, and  remit  it  to  the  dcMuestic  jforum.(7) 


(1)  Story's  Eq.  PL,  tec  408.  (2)  Story's  Eq.  PI.,  sec.  469. 

(8)  6  Cranch,  116.  (4)  7  Cranch,  271- 

(6)  6  WheatoD,  698.  (6)  8  Comst.,  9;  7  John.,  144. 

(7)  6  Cranch,  168;  2  Paige,  402;  Story's  £q.  PI.,  sec.  489. 
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The  Supreme  Court  has  original  jurisdiction  of 
all  actions,  real  and  personal,  arising  within  the  state, 
and  of  all  transitory  actions,  wherever  the  cause  of 
action  may  have  ari8en.(l)  It  has  been  held  in  one 
case  that  the  statute  making  actions  of  trespass  for 
injuries  to  the  person  local,  has  no  reference  to  ac- 
tions brought  for  such  trespasses  committed  out  of 
the  state,  and  has  not  taken  away  the  jurisdiction  of 
our  courts  to  entertain  them.(2)  But  trespasses  or 
injuries  to  lands,  committed  in  another  state,  are  not 
within  the  jurisdiction  of  our  state  court8.(3)  Per- 
sonal wrongs  committed  by  an  officer  of  the  navy 
while  at  sea,  and  engaged  in  the  public  service,  are 
within  the  jurisdiction  of  the  state  courts.(4)  And 
so  in  cases  of  marine  torts,  as  for  a  collision  on  the 
high  seas,  courts  of  common  law  have  concurrent 
jurisdiction  with  courts  of  admiralty  ;(5)  and  the 
Superior  and  Supreme  Courts  have  concurrent  juris- 
diction with  the  courts  of  the  United  States  in  ques- 
tions of  salvage,  and  are  competent  to  afford  a  reme- 
dy. (6)  And  our  state  courts  have  also  jurisdiction 
between  a  state  and  citizens  of  another  state.(7) 

Courts  of  limited  jurisdiction  are  those  which  are 
circumscribed  in  the  exercise  of  their  powers  within 
certain  local  bounds,  such  as  a  town,  city  or  county ; 
or  are  confined  to  the  cognizance  of  certain  descrip- 
tions of  actions,  being  regulated  either  by  the  amount 


(1)  Grah.  on  Jurisdiction.  (2)  17  Wend.,  328. 

(8)  6  Hill,  82.  (4)  7  Hill,  95. 

(5)  18  John.,  257.  (6)  2  Sand.,  879;  5  Barb  S.  0.  R.  209. 

(7)  26  Wend.,  192;  2  HUl,  159. 
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claimed,  the  character  of  the  parties,  the  nature  of 
the  cause  of  action,  or  the  locality  in  which  it 
aro8e.(l.)  So  far  as  inferior  courts  of  limited  juris- 
diction are  concerned,  the  proceedings  should  show 
affirmatively  that  the  court  has  jurisdiction.(2)  The 
jurisdiction  is  never  presumed  until  the  contrary 
appears,  as  is  the  case  in  a  superior  court.(3)  If 
such  jurisdiction  be  not  shown  in  the  pleadings  it 
will  be  a  ground  for  demurrer  under  the  Code ;  and 
even  if  the  objection  is  jiot  thus  taken,  a  judgment 
for  the  plainti£r  will  still  be  invalid  and  void.(4)  In 
a  superior  court,  however,  jurisdiction  will  be  pre- 
sumed, and  a  demurrer  will  not  lie  for  the  reason 
that  jurisdiction  is  not  affirmatively  shown.  If  the 
want  of  jurisdiction  does  not  appear,  the  objection, 
if  any  such  exist,  may  be  raised  by  answer,(5)  or 
if  not  thus  raised  the  judgment  will  be  set  aside  at 
any  subsequent  stage,  whenever  such  want  of  juris- 
diction shall  appear.(6)  But,  under  the  Code,  as 
has  been  observed  on  a  former  page,(7)  it  is  not 
necessary  now,  in  pleading  the  judgment  of  an  in- 
ferior court  of  limited  or  special  jurisdiction,  to  set 
forth  the  facts  conferring  jurisdiction,and  a  demurrer, 
therefore,  will  not  lie  now,  as  it  formerly  would,  for 
that  cause;  a  general  averment  of  jurisdiction  is 
sufficient. 


(1)  1  Burr.  Pr.,  86.  (2)  4  John.,  292. 

(8)  1  HUl.,  180.  (4)  2  Id. 

(6)  Am.  Code,  8ec.ri47.  (6)  Am.  Code,  sec.  144;  1  HOI.,  180. 

(7)  Jlnte,  pages  270,  271. 
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Jurisdiction  as  to  the  person  of  defeniant.{l) — 
If  a  want  of  jurisdiction  appear  also  in  thici  respect, 
the  defendant  may  demur.  We  have  briefly  noticed 
aboTe  some  of  the  cases  in  which  our  state  oourta 
have,  and  have  not,  jurisdiction  of  the  subject  mat- 
ter of  an  action;  and  have  seen  generally  that  they 
have  jurisdiction  in  all  cases,  whether  legal  or 
equitable,  where  the  person  of  the  defendant  is 
within  the  jurisdiction  of  the  court,  no  matter  where 
the  cause  of  action  arose,  except  in  that  class  of 
cases  at  law  heretofore  denominated  local,  as  trefr* 
pass  to  land,  ejectment,.  &c.,  &;c.,(2)  in  which  cases 
the  subject  matter  of  the  relief  claimed,  or  of  the 
injury  complained  of,  most  be  within  the  territorial 
jurisdiction  of  the  court 

There  is  also  a  certain  class  of  cases  in  which  the 
court  exercises  jurisdiction  over  the  right  of  parties 
who  are  not  within  the  jurisdiction  of  the  court  and 
personally  amenable  to  process,  bat  who  are  either 
necessary  or  proper  parties  defendants  to  an  action. 
Thus,  where  a  defendant  is  a  proper  party  to  an 
action  relating  to  real  proper^  in  this  state,  or  the 
subject  of  the  action  is  real  or  personal  property  in 
this  state,  and  the  defendant  has  or  claims  a  lien 
or  any  interest  therein,  or  the  relief  demanded 


Cl)*As  to  privilege  from  arrest  of  the  person,  and  in  what  cases  the  court 
does  not  acquire  jurisdiction,  see  Grab.  Pr.,  128  to  144.  And  see,  as  to 
privilege  of  foreign  consul,  ambassador,  &c.,  to  be  exempted  from  Jurisdic- 
tion of  state  tribunal,  6  Wend,  838;  10  id.,  60|  7  Peters'  U.  S.  R.,  276;  8 
id.,  824;  5  Barb.  S.  G.  R.,  116: 

(2)  And  so  also  for  partition  and  other  actions  and  claims  relative  to 
real  estate  and  the  title  thereof. 
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consists  in  eitdodmg  the  defendant  frbud  any 
interest  or  lien  therein ;  or  where  the  defendant, 
though  a  non*resideni  of  the  stute,  has  property 
therein,  and  the  cause  of  nction  arises  on  eontract; 
or  l^e  defendant  is  a  foreign  corporation,  and  has 
property  in  this  staite,  or  the  bause  of  action  arose 
therein,  in  these  varidus  cased  the  court  will  exercise 
jurisdiction  Over  the  absentee  or  non-resident  de*** 
fendant,  io  respect  to  iftuch  property  <>r  Cause  of  a6- 
tibn;  and  the  Code  particularly  prescribes  the  manner 
of  ^e  service  of  process  upon  such  defendants.(l) 
This  is  similar  to  the  former  manner  of  serving  pro- 
cess upon  abseat  defendants  in  suits  in  equity,  and 
the  rulie  is  now  tnade  lyniform  and  extended  to  tilt 
cases.  At  oominon  law»  before  a  judgment  couki  be 
pronounced  against  the  person,  the  defendant  nmM 
be  in  court,  either  upon  its  process  or  by  voluntary 
submission  to  its  jurisdiction.  If  not  so  in  cornet, 
be  might  piead  t0  the  jurisdiction  of  the  person  if 
he  had  notice  of  the  suit  and  chose  to  appear.  Ser- 
vice of  process  out  of  the  territorial  jurisdiction  of 
the  court  was  at  common  law  a  nullity,  and  mere 
personil  service  of  process  on  a4efeiidant  out  of  the 
state  is  vbid  as  the  baisiB  of  any  judicial  proceeding, 
and  coafers  no  jm^isdiction  over  the  defendant.(2) 
Even  the  peraonal  service  ^f  a  summons  upon  the 
preeident  of  a  iboreign  corporation.  Who  happens  to^ 
ba  tempoi^rily  in  tbist  state,  and  does  not  voliiiitarily 


(1)  Am.  Code,  tee.  186. 

(2)  Litchflold  va.  Bos^D,  6  H5W.  Pr.  R.,  846. 
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appear,  it  has  been  held,  gives  nD  jurisdiction  of  the 
defendant  (the  corporation)  for  the  purpose  of 
rendering  a  personal  judgment  upon  contracts  made 
in  this  state*  or  for  debts  due  to  residents  of  this 
state.  So  held  by  Justice  Sill,  at  special  term, 
in  Hulbert  vs.  .The  Hope  Mutual  Insurance  Com- 
pany,(l)  and  affirmed  at  general  term  on  ^.ppeal*(2) 
The  only  method  of  acquiring  jurisdiction  in  such 
cases  is  that  prespribed  by  the  Code,  by  order  of 
publication,  &c.^  pursuant  to  section  135.  Thus,  in 
the  ease  last  cited*  if  the  defendant  (a  foreign  cor- 
poration) had  property  in  this  state,  or  if.  the  cause 
of  action  had  arisen  theirein,  the  plaintiff  might 
have  obtained  an  arder  of  publication,  and  having 
publiAhed  it  for  the  requisite  length  of  time,  and 
served  copy  summons  and  complaint  by  mail  (or 
made  personal  service  out  of  the  state  in  lieu  of 
publication  and  deposit  in  post-office),  the  court 
would  have  acquired  jurisdiction  to  rendisr  the 
judgment. 

The  court  will  also  exercise  jurisdiction  over  an 
absentee  defendant,  in  an  action  for  divorce^  m  the 
same  manner,  and  in  the  cases  prescribed  bylaw.(S) 

The  cases  in  which  the  court  has  jurisdiction  by 
statute  to  grant  a  divorce  for  adultery,  are :  Ist. 
Where  both  husband  and  wife  were  inhabitants  of 
this .  state  at  the  time  of  the  commission  of  the 
offence ;   2d.  Where  the  marriage  was  solemnisied 


(1)  4  How.  Pr.  R.,  276.  (2)  Id.,  416. 

(8)  Am.  Codei  lec.  1S6.  6th  lubdiyision. 
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or  took  place  within  this  state,  and  the  injured  party, 
at  the  time  of  the  commission  of  the  offence,  and 
at  the  time  of  exhibiting  the  bill  of  complaint,  is  an 
actual  inhabitant  of  this  state;  3d.  Where  the 
offence  was  committed  in  this  state,  and  the  injured 
party,  at  the  time  of  exhibiting  the  bill  of  com- 
plaint, is  an  actual  inhabitant  of  this  state.(l) 

Under  the  former  practice  in  Chancery,  which 
required  the  bill  to  show  jurisdiction,  it  was  neces- 
sary for  the  complainant  to  state  facts  in  the  bill 
sufficient  to  bring  the  case  within  one  of  the  above 
heads.(2)  This  does  not  seem  to  be  necessary  under 
the  uniform  rule  of  pleading  adopted  by  the  Code. 
Unless  an  absolute  want  of  jurisdiction  appears  on 
the  face  of  the  complaint  a  demurrer  will  not  lie, 
jurisdiction  being  presumed  in  a  superior  court  till 
the  contrary  a{>pears.(3) 

So,  too,  by  a  former  rule  in  the  Chancery  prae- 
4ice,(4)  the  bill  must  positively  aver  that  the  adultery 
was  committed  without  connivance,  that  more  than 
five /years  have  elapsed  since  discovery,  and  plaintiff 
has  not  voluntarily  cohabited,  since  discovery,  with 
defendant ;  or  if  defendant  i  is  living  in  open  adul- 
tery with  another  person,  that  five  years  have  not 
elapsed. Binoe  thd  commencement  of  such  adulterous 
intercourse.(5)  None  of  these  matters,  under  the 
new  roles  of  the  Supreme  Court,  need  now  be  al- 
leged in  the  complaint,  but  the  plaintiff  may  (and 


(1)  2  R.  S.,  144,  sec.  86.  (2)  9  Paige,  660. 

(8)  1  HUl,  180.  (4)  Bub  188. 

(6)2R.  S.,147,8ecV66. 
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inileiis  stated  in  the  complaint^  amd  Terified  as  pre*- 
'scribed  bj  tke  Code,  must)  supply  the  omission  bj 
his  affidatift,  in  order  to  show  himself  entitled  to 
judgment^  pursuant  to  the  statute.(l[)  • 

2.  The  plmntiff  htzs  not  legal  atpaoitf:  to  ^im.^^ 

-This  is  the  second  ground  of  demovrer  to  the  4iom- 
plaint  Specified  in  the  Code.  ObjectYODS  to  the  per^ 
son  of  the  plaintiff  that  he  has  not  legal:  capacity  to 
ene,  as :  Ist.  That  the  plQ.int]ff  is  not  entitled  to^  9tie, 
Ixy  reason  of  some  personal  disability ;  m^  2d.  That 
the  plaintiff  has  na  title  to  the  character  in  t«rhi«h>  be 
ffiieS)  were  alsaat  common  law  usnaUy  raised  by  plsa 
in  abatement.  In  equity  they  were  the  propov  sub- 
rjects  of  a  demurrer,  if  apparent  on  th>e  faee  of  the 
oampfatint^  and  00^  also  by  the  Code.     : 

Tkus,  under  the  ftrst  class,  if  -it  appear  by  the 
complaint  that  the  plaintiff  ii^  an;  iofiifftntj  or  married 
woman,  or  idiot,  ol:  lunatics  and  isithns  incapable  of 
instituting  a  suit  alone,  and  no  next. friend  or  com- 
nuJttee  is  named  in  the  complaint,  the  defendant^  in 
'  aiialogy  with  the  former  equity  practice,  may  de- 
n(iur.(3)  If  it  does  not  appear  on  the  complaiat, 
the  objfotidn  (fi>rmerly  taken  by  plea)  may  be 
raised  by  answer^  If  not<  sa  taken,  the  obflsctioii,  in 
all  subeequest  proceedings,  is  held  to  be^  wai<Md«(&) 
And  lio  in  oases  where  a  trustee  to  whom.tke  de- 
mand has  passed,,  or  the  assigniee  of  a  chose  in  action. 


(1)  See  Rule  Sup.  Court,  64. 

(2)  Story  Eq.  Pl.,  soc*  494  ;  HMtings  vt.  HcKlnley,  1  S^itb'^  Com.  PI. 
E.,  278. 

(S)  Am.  Code,  leo.  1^ ;  HaitingB  TB.  HcKikl97»  I  Smiib'i.C«m.  ^ .  B. » 278 . 
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is  required  to  sub  in  his  oim  nnme  Mor  the  coUectioa 
of  such  demand.  If  that  fact  should  appeav  on  the 
fftoe  of  the  comiptaint,  and  the  acting  be  in  the  name 
of  the  asikigiiiOr^  insolv^i  debtor,  or  ether  person  not 
having  legal  capacity  to  enforce  the  eolleotioa  of 
the  demand,  the  defenda&t  may  demur. 

And  so,  too^  tmder  the  second  above  classy  namet- 
Ijy  that  the  plaintiff  has  no  title  to  the  chanoterin 
Trhich  he  sufs^  the  defendant  may  demur.  As  i^ 
for  example,  it  ajppeiir  upon  the  hce  of  the  com^ 
plaini  that  the  ^plaintiff  suea  as  admiiitttrator  nmdev 
void  letters  of  admietration,  oar  iai  virtue  of  a  grant 
of  administration  in  a  foreign  country ;  the  iobjeetion 
niay  be  take^  by  demurrer,  for  the  teason  tfanM^  the 
plaintiff  has  no  rlgfaib  or  legal  capaoity,  naider  such 
letters,  to  sue  in  our  cou^tB.(l) 
.  Jumther  action  pending  hitpHn  the  same  pmiies 
for\  the  same  cauM.-^l'his  afao  is-  a  ground  for  de^ 
murrer  by  the  Cede^  if  the  defoct  appears  upon  %he 
&ce  of  the  complaint  V  elhei^ise  objection  must  be 
taken  by  answer,  or  will  be  deemed  to  be- 
The  objection  can  be  taken  in  tio' other  way. 
eordingly  in  an  action  ft>r  <partitibi»,  ia  motion  by 
pAaaht^  to  set  aside  the  pl?oceeditigS'  in  itn  action 
for  partition  icommieiiced  by  theidef^ndimt,  on  the 
ground  that  an  action  for  t^ipattitfion  of  the  same 
premises  had  been  previously  commenced  by  the 
plaintiff,  was  denied ;  it  being  held  that  the  plain* 
tiff's  remedy  was  to  set  forth,  in  answer  to  the  suit 

(1)  Hitf.  £q.  Fl.,  155;  Cooper  £q.  Fl.  169, 170. 
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last  commenced,  the  fact  of  the  pendency  of  the 
first  8uit.(l) 

This  ground  of  objection  wiU.not  ordinarily  iEtppear 
upon  the  face  of  the  complaint;  and  the  defendant 
will,  therefore,  usually  be  obliged  to  set  it  iip  in  his 
answer.  And  thoilgh  the  secdnd  action,  thus  pleaded, 
must  in  general  be  between  :the  same  parties  ind  for 
the  same  cause  of  action,  yet,  it  is  said,  that  there 
are  exceptions  to  the  rule,  as  where  separate  actions 
for  the  same  single  act;  of  trespass  Ate  brought 
against  several  defendants,  the  one  last  served  may 
avail  himself  of  the  pendency -of  the  action  against 
the  first;  and  soia  recovery  against  one  of  several 
parties'  tO'  a  joint  tort .  frequently  precludes  the 
plaintiff  from  proceeding  agaiiist  any  otheir  party 
not  included  in  the  action;(2)      .  • 

In  an  action  on  a  promissory  note,  a  demurrer, 
or  answer,  of  a  pendency  of  a  suit  for  the  same 
cause  of  action  in  another  !state^  is  bad.(2) 

The  same  rule .  was  adheired  to  in  the  N.  ¥.  Su- 
perior Court,  in  Cook  v^s.'Litchfield;(4)'  The  pro* 
virions  of  the  Code^  itwas  said,  have  not  altered 
the  :rule  of  law  that  thet  pendency  of  a  suit  in  a 
court  of  the  United  States,  or  of  ianother  state,  is  no 
defence..  And  this  decision  has  been.aflSrmed  by 
the  Court  of  Appeelsp(&) 


.1,  f 


.J iL 


O)  flo™f*ger  ^'  Hornfager,  6  Ho^.'Pr.  K.,  279,  per  Park^e,  J. 
(2)  Stte.Monell'B  Pr.  187  and  138;  ftnd  cMei  oitad. 
(8)  Burrows  vs.  Miller,  5  How.  Pr.  R.,  61,  per  Edvoitds,  J. 
(4)  5  Sand.,  880.  (5)  Court  of  Appeals,  Dec.  81, 1858. 
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.4..  That  Oielre  t$  a  defect  of  parties^  plaintiff  or 
defendant. T^his  is  thb:  fourth  ground  of  demurrer 
to  the  plaintifif  s  complaint  provided  by  the  Code. 
The  objaetion*  in  ^.thifi  oasoy  must  be  taken  by  de- 
Bourreiv  if  it  appear  on  the  face  of  the  complaint^ 
otfaerwiM  by  answer ;  and  if  not  taken  either  way, 
it.  wiir  be  deemed  waived,  and  the  defendant  will 
not  afterwards  be  permitted:  to  oraise  it.(l) 
:  I  have  already .  .considered  at  length  the  quea-^ 
tion  of  the  misjoinder  and  noi\}oinder  of  parties*  in 
an  action  under  the^  Code,  and  who  are  proper  and 
necessary  parties  to  a  coiyiplaint.  It  will  not  be  nece8<^ 
sary,  therefore,  to  k^eview  thib  branch  of  the  subject 
here.;  It  may  be  said,  generally,  that  the  want  of 
n^c^^Mry  .pi^rties,  that  is,  such  as  must  join  br  be, 
joined,  plai^tiJOfa  or  defendants,  is  always  to  be  taken 
advantage  of  by  dfimurreif  or  answer*  The. same 
rule  is  applicable  to  the  tniisy<^W€r;of  :paHies;:aS'  if 
a  person  having  no  interest  in  t^e  subject  of  the 
action  is  imited  as  plaintiff,  oji^ia  person  s^ainit 
whom  no  decree  can  be  made  is.  joined  as  defendant. 
If  the  misjoinder  is  of  parties  as  plaintiffs,  according 
to  th^  equity  rule  all  the  defendants,  may  demur. 
But  if  the  mi^oiadj^r  is  of  parties  as  defendants, 
those  only,  according  to  the  samte  vule»  can  demur 
who  are  improperly  joined.(2) 

This  rule  was  fully  recognized;  in  our  own  courts 
of  equity  ^before  the  Code  }(8). and  it  is  considered 


(1)  BaggoU  TB.  Bonlger,  2  Bner,  160. 

(2)  Story  £q,  ?!.,  sec.  544. 

(8)  6.rftlgf4  2U 1 2  B|tfl».  Qh.  B.,  106  ( 1dm,  618. 
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by  JuSTiCB  Hauxs,  in  Brownson  and  Wife  vb.  Gif- 
finrdXl)  to  be  stiU  a  rule  of  pleading  under  the  new 
Bjistein. 

-  If  a  demurrer  is  put  in  ferlwantof  neoessaifjt' 
pnriies^  it  should  point  out  who  are  the  proper  pavi- 
ties  to  the  action^  (2).  that  is^  if  firoai  the  matter  in 
the  complaint  it  appears  who  should  be  joined. 
This  is  in  analogy  widi  onexir  two  deoisions  under 
theCSodd  in  respkct  to  what  matters  mnet  be  alleged 
in  the amswer  in sucl)i ica6es,(8)  It isalsoin analogy 
with  the  practice  at  law  yrhere  a  plea  in  abatement 
wae  proper  for  defect  in  parties.  The  plea  was 
required  to  give  the  plaintiff  a  better  writ,  and  to 
pomt  out  who  the  parties  were  who  ought  to  be^ 
joined.  But  if  from  the  complaint  it  .does  not 
appear  who  are  the  proper  parties  the  rule  cannot 
apply.  Thus^  a  declaration  commencing  A,  B  and 
Co.y  is  beid  on*  demurrer,  for  it  appeara  that  thero 
are  some  other  persone  who  ought  to  be  joined  as 
plaintiffs  ;(4)  but  the  demurrer  is  not  requited  to 
specify  who  those  persons  are. 

In  equity,  as  we  have  eeen,  if  the  parties  not 
brought  before  the  court  are  necessary  and  proper 
parties,  the*  exception,  if  not  taken  in  the  answer  or 
by  demurrer,  might  be  raised  at  the  hearing.  And 
it  seems  a  similar  practice  is  re<K>gni2ed  in  some 
eases  by  the  Code;  for  although  by  section  148,  if 
the  objection  is  not  taken  by  anewer  or  ^detEiuarrer,' 


(1)  8  How.  Pr.  B.,  889.  See  ft]«o  PtnokBey  t8.  Wslteee,  1  AbboU  Pr.  R.,  82. 

(2)  Story  £q.  PL,  §ec.  548;  and  see,  ^o$t,  eec-  4  <^tbli  chapter.  • 

(8)  See  afU^pacet  4ti9, 479.     <l)  BeHiley  VI.  Sufth,  BCiinee'  R.,  170. 
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^^the  defendant  shall  be  deemed  to  have  waived  the 
samey^'  yet,  by  section  122  (which  it  is  said  is  the 
controlling  section  in  determining  whether  a  demur- 
rer for  defect  of  parties  is  well  taken),(l)  when  a 
complete  determination  of  the  controversy  can  not 
ibe  had  without  the  presence  of  other  parties,  the 
court  must  cause  them  to^  be  brought  in.  If  these  sec- 
tions are  taken  together,  they  may,  perhaps,  be  con- 
strued to  mean,  that  the  defendant  at  the  hearing  is 
estopped  from  setting  up  a  defect  of  even  necessary 
parties  to  defeat  the  plaintiff's  claim  for  relief,  but 
if  such  objection  is  raised,  the  plaintiff  will  be  at 
liberty  to  amend  his  bill  by  adding  parties,  if  neces- 
sary, to  a  complete  determination  of  the  controversy, 
the  cause  in  the  meantime,,  standing  over  for  that 
purpose. 

.  Where  the  parties  who  are  omitted  are  mere 
formal  parties,  the  objection,  if  intended  to  be  taken 
at  all,  should  be  by  demurrer  or  answer ;  for  at  the 
hearing,  the  court,  if  it  can  properly  do  sovwill  dis- 
pose of  the  cause  upon  its  merits,  without  rQ(j[uiring 
such  formal  parties  to  be  joined.(2)  And  such  is 
the  rule  indicated  by  the  Code.(3) 

The  Code  provides  that  when  the  question  is  one 
of.  «»,mo„or  ge.end  i^te^-t  of  ».ay  person.,  or 
when  the  parties  are  very  numerous,  and  it  m^y  be 
impracticable  to  bring  them  all  before  thecourt,  ojne 
or  more  may  si;e  or  defend  for  the  benefit  of .  tt^p 

; 

(1)  Wallace  vs.  Eaton,  5  How.  Pr.,  99. 

(2)  Story  Eq.  PI.,  tec.  642.  (8)  Am.  Code,  sec.  122. 
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wiiole.Cl)     In  su6ii  cases,  therefore,  a  demurrer  ibr 
detect  of  parties  will  be  improper. 

The  fdeis  ilhisfrated  in  a  Vitielty  of  oaiseis,  nntJet 
ihe  oM  practice  In  teijtiity.  Tfeuss  where  the  parties 
iaggtieved  Vere  a  ttibe  of  Itidians,  one  could  filie  a 
Tbill  in  his  oVm  nkriife  in  behalf  of  all.(2)  '(Jne  credf? 
t6tj  as  legatee,  might  sae  in  behat?  of  himself  and 
Tall  bthers  standing  in  the  saine  eitnation,  and  the 
'dthets  might  come  in  undfer  the  decree!(3)  So, 
where  parties  form  a  voluntary  a'sso^ciation  for  private 
or  public  purposes,  and  those  who  suie  of  defend  are 
!ftiirly  ^presumed  to  Represent  the  rights  and  interests 
"df  thie  whole,  the  court  WoUld  ttlldW  a  bill  to  be 
brought  by  some  of  the  parties  on  behaTf  of  'them- 
tleflves  and  iall  others;  though,  'if  brought  by  the 
plaintiff  alone,  a  demurrer  would  lie  for  defect  otf 
*^rties.(4)  One  ot  more  of  the  several  parties,  Cbm- 
^risihg  a  large  number,  may  file  a  biiron  behalf  df 
'hitnself  and  his  copartners  to  rescihd  a  coiitract,  tf^lt 
ajjpear'tfcait  it  is  for  the  benfeflt  of  all  Itie  pttrfneit 
that  'the  CdtrtWct  should^  be  ' rescinded.<S)  And 
^"where  the  n^areholdersof  ah  association  are  litime- 
rous,  and  the  pt-bpferty  atid  managemisnt  'Of  the 
affkirs'  of  thie  association  '  are  Vested  in  trustees,  it 
%as  held  thait  u  bill  for^ti  acbotint  anfl'fihal  settle- 
ttieikt  was  properly  flfled  by  one  of  the  ^hareliblders 
in  bdhfeftf  of  himself  and  the  others.(6)  And  so 
alto  a  bill  agtaittst  the  directo^rs  of  a  mining  astocia- 


(1)  Am.  Code,  sec.  119.  (2)  11  Paige,  607. 

(8)  2  John,  Ch.  R.,  288j  8  id.,  668.       *-  (4)  Story  Eq.  PI.  sec.  1()7. 

(6)  Id.,  sec.  114.  (6)  2  Barb.  6h:  B-,  sec.  862. 
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tion,  IjQ  prevent  t}ie  xaoxmy  of  the  company  from, 
being  appropriated,  to.  the  uae  of  any  person?  pth^ 
than  the  general  benefit  of  the  Bbarefaol,der8.(l) 

In  S|auth  y3-  I^ocikwood,  it  wa9  held,  under  the 
Code,  at  special  tierm,(2)  that  vrhere  tl^e  party  snijag 
for  an  injunction  to  r^atjt^iu  the;  inanufacturp  pf  ftU: 
article  has  merely  an  interest  in  cooMnon  with  €l]\ 
others  in  the  stiite  who  9^e  engaged  ^n  the  map^^- 
fenj^ure  of  the  same  article,  that  such  party  cwno<i 
bring  a.^u^t  iu  his  own  name  and  for  bis  own  benefit 
alone,  but  must  svie  in.  beba,lf  9I  all  others  hftYing;  :^ 
conimon  interest  with  him.  Perhaps  tjhia  woarrying 
the  rule,  further  than  nepessai^y .  One  of  qeve^f al  per- 
sons, however  i^umerous,  having  a  cQfnmoa  int^f esl^ 
in  obtainii^g  w  injuuQtion  tp  r!?«train  a  nuisance,, 
flfiay  prosecute  such  action  withoutg'oinin^  tli(?  o|JjLer«  i 
though  he  may  join  th^  pth^S»  and  if  \9  do  sfi  th^ 
deiendant  cannqt;  o]b|j|ect. 

The  like  doctrine  applies  to  pases  ^yl^ere  there  9it^ 
m^any  pprsonp  defendant*  belonging  to  ^  vQluntary 
association  or  oth^r  company,  c^r  ^^tp  of  pj^^rtieSt 
against  whom  suit  is  b^puj^ht.  But  it  has  be^Bn  h?ld« 
since  the  Code,  that  a  demAjrr^r  will  Up  to  a.  com- 
plaint in  an  acUfin^  brpug|>j;.  by  a  paenjiber  of  anf 

incorporated  c9mps.ny.f9P  t^g  l^ne^l;  pf  tlie  a^sppia-. 

t;ipn,  ona^note  jjiven  to  or  held  by  t^,^  assosi^ion^ 

without  showing  by  the  complaint  the  nature  of 
the  common  interest  of  the  parties,  or  that  if  they 

^ ; .^ J  |M'         • 

(1)  2  Mjrine  &  Craige,  49;  4  Russ.  R.,  662;  and  see,  ante,  pages  128, 124, 
126.' 

(2)  Per  Edwaeps,  J.,  1  G.  R.,  N.  S.,  819. 
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were  all  before  the  court  their  interest  is  snch  as 
would  entitle  them  to  maintain  the  action  in  their 
own  rights  or  in  their  own  names.  It  is  not  suffi- 
cient to  allege  that  the  other  parties  are  so  numerous 
that  it  would  he  impracticable  to  bring  them  Sll 
before  the  court.(l.)  In  the  recent  case  of  Bouton 
vs.  the  City  of  Brooklyn,(2)  at  a  general  term  in  the' 
2d  district,  the  quebtion  is  fully  examined  by  Justice 
Brown  as  to  what  cases  and  for  what  reasons  *the 
courts  permit  a  plaintiff  to  comm^pce  an  action  in 
his  own  behalf  as  well  as  in  behalf  of  all  other  per- 
son's interested  in  the  same  question,  and  the  rule 
indicated  in  this  class  of  cases  as  to  when  a  demurrer 

■  ( 

would  or  would  iidt  lie  for  defect  of  parties.  The 
case  has  already  been  cited,  and  the  Subject  gener- 
ally discussed  in  a  previous  part  of  this  work,  to 
which  the  reader  Is  referred.(3) 

When  a  defendant  is  out  Of  the  jurisdiction  of  the 
court  and  cannot  be  reached  by  process  of  the  court 
(or  service  made  pursuant  to'  the  cases  mentioned  in 
dectiO'n  135  of  the  Code),  such  fact  stated  ih  the  com- 
plaint, and  proved  (if  denied),  cbnstitutes  of  itself  a 
Sufficient  ground  for  dispensing  with  such  person 
heing  madia  a  party,  and  the  court  wilFrender  judg- 
ment without  him. :  Thus,  in  an  action  against  a  part- 
liership,all  the  partners  must  be  made  parties.    But 


(1)  Habicht  ts.  Pemberton,  4  Sand.,  657. 

(2)  16  Barb.,  876. 

(8)  ^nte,  chB,p.  i;i,flec8. 2  and  8, pages  126  and  nq.  See  also,  generally 
in  cases  of  nnmerous  parties  to  suits,  plaintiffs  ordefendants,  Story's  £<i. 
PI.,  sees.  107  to  186. 
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if  one  of  the  partnere  he  resident  in  a  foreign 
country,  and  cis^nnot  be  brought  bi^fore  the  court, 
and  the  fact  is  so  charged  ill  the  complaint,  the 
court  Will  proceed  to  judgment  against  the' partners 
who  are  within  the  jurisdiction,'  provided  it  can  be 
done  without  manifest  injustice  tothe  absent' part^ 
ner.(l)  If,  however,  such  partner  has  property  in 
the' state,  and  the  action  arises  on  contract,  or  if  In 
any  other  way,  pursuant  to  section  135,  an  order '<^ 
publication  can  be  obtained  against  him,  he  should 

•  •         • 

be  made  a  party  and  served  with  process  by  publi- 
cation, &c.  And  if  a  complaint  against  one  partner, 
or  joint  contractor,  show  a  cauB6  of  action  agaii^st  a 
firm,  and  do  not  show  the  other  partners  out  of  the 
jurisdiction,  and  riot  amenable  to  the  process  of  the 
court,  it  may  be  demurred  to  for  want  of  parties.  • 
5.  That  sivercU  datises  of  action  have '  been  im^ 
properly  united. — ^Whenever  the  clbims  or  causes  of 
action  mentioned  in  the  complaint  arc  fio  different 
in  their  character  as  to  violate,  in  this  respect,  the 
general  rules  prescribed  by  the  Code,  the  objection 
may  be  taken  by  demurrer;  and,  it  has  been  held^ 
mtist  be  so  taken,  and  can  be  raised  in  no  other 
way .(2)  These  j^eneral  rules  have  been  considered, 
and  the  provisions  of  the  Code  in  respect  thereto 
have  been  cited,  in  the  third  chapter  of  this' work, 
to  which  th6  reader  is  referred;  entitled  Joinder  of 
Actions^  and  but  one  or  two  additional  remarks  will 
be  necessary  in  this  place. 


.*i. 


(1)  Cooper  £q.  Fl.,  86;  8  OrAnch,  220. 

(2)  SUnnard  ▼.  Mattioe,  7  How.  Pr.  R.,  4{  Am.  Code,  eee.  147. 


The  defect  in  tb.^  plea^Jing^  nqw  under  oon^^er^ 
ation  ifl  similar,  in,  ita  chazaoter  to  tib^t  which, 
under  the  old  praa^ic^i  was  called  mtdtifarioumes^. 

It  10  of  two  kinds :  lst«  A  miegoinder  of  eausea  of 
B^t^^tbat  iii,  i^ben  the  claims  set  ^p  in  the  com* 
pilaint  are  of  sot  different  a  ch^act^r  that  the  court 
will  «iot  permit  them  to  be  Utigated  in  one  action. 
2d.  Where  a  party  i^  brought  IQ  as  defendant  upoi^ 
^  record,  with  ^  large  portion,  of  which,  ax^i^of  the 
Mae  xmA^  by  which,  he  baa  no  Qonneqticm«(l) 
Such  an  objection  is  different:  frpm.  that  arieLQtg  from 
a  mere  miajoinder  of  cljanasi  and  is  nearer  like  iiie 
defect  of  miajoinder  qt  pa^rt^ea. 

The  first  qf  these,  thajb.ia^the  misjoinder  p|  claima 
or  causes  of  actiion.  between  the  same  piu-ties,  ia 
specifically  provided  for  in  the  seven  several  subdi- 
viaions  of  sectiq^  167  of  the  Code  as  ameiided.i[2) 
And  here  the  remark  made  in^  Manchester  vs. 
Storra,(3)  in  respect  to  a  demurrer  fpr  the  miajoin^ 
der  of  aeveral  cauaes  of  action,  may  be  repeiated  that 
f  <  we  must  forget  all  rulea  respecting  demurrers,  and 
r^ard  a  demurrer  now  as.  a  pleading  cr^a^etf,  with  its 
thiract^'  and  (fj^ce  defined  by  the  Code.  Np  demurrer 
will  lie  except  to  a  complaint i{4i)  nor  for  an^  other 
cauac^  escept  the  aix  grounds  apecified  in  section  122 
(likow  144.)'*  It  may  be  added  that  a  demurrer  for  mia* 
joinder  of  cauaespf  action,  which  can  be  claased  uxvder 
my  of  the  siubdiviaiiona  of  section  1^7f  ^^U  not  lie 

.    '  '     '  I     ■  ^^^^^Ji^  II)      i«n  <  i  t       tit        I,      I  I 


If I'  *■  "  ■  11      I  H  » 


(1)  Story  £q.  PK,  aec.  680$  Bradjr  vs.  McCosker,  1  €omst.,  2U 

(2)  See  ante,  page  188.  (8)  8  How.  Pr.  R.^  410. 
(4)  This  was  before  the  Code  was  amended. 
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in  b^tL^  ctbse  othey  than  those  violating  Hucfh  settimi. 
It  is  Bot,  howe ve^;  to  'be  supposed  ^at  adtious  vrhicli 
do  not  come  tmdet  eitbei"  of  iheke  firvibdi^isiatis  can 
^W  be  joined  witli  stich  as  do;  tii^,  for  e&ample,  $a 
actkm  for  ditCMToe  ^iik  an  action  on  a  promissory 
note.  JuE^idE  'Willabo^,  in  the  case  ^of  IDurkee  w. 
Saratoga  and  Wlift^Higton  B.  R.  Go.,(l)  very  prop- 
levly  reiM^ks,  tbM;  tbe  commisfedonera  probably  had 
'theii*Mdyls  upoin  actiotas  at  law  when  they  fr^m^d  the 
167ithiiection  of  tl^e  Cdde.  There  ar^  yemedies  nmH 
-knovm  to .  dut  juriirprtidiMice  'trtiieli:  atiU  ekist,  and 
which  ^crinnot  he  comprised  in  eMher  of  <he  stibdi^ 
visions  df  •section  1&7.  AM,^  therefbre,  whidh  is  scJt- 
'tled  by  ttiat  section  is,'  that  'in  the  cases '  Ifherein 
specified, -several  causes' of  action  tnay  be*imited  in 
the  same  complaint,  ^if  the  irifles  pi^scrtbed  for  thaft 
pnrpose  in  that  wetion  be  observed. 

In  cases  of  different  caases  of  tictibn  between  the 
'saiiie  parties,  other  than  tbose  referable  to  oneef 
the^e  snbdivisions,  it  is,  presumed  the  iriAe  as  ttf  % 
d^^urrer  for  the  misjoinder ^is ^siitilar  tbthat  under 
the  former  eqnrty  praciice.  •  The  rule  in  equity  wai% 
'that  if  the  claims  were  of  a  sinnlar  nattire,  invclMn^ 
slrnSar  principles nndTesuIts-^nd  might withoutHiS- 
cOnvenience  be  heard  and  wljudged  together,:  ffiey 
•  might  be  joined  in  'the  same  'bni.(2)  'Scrch  is  doubt- 
less still  the  practice,  and  a  aeiiinj!Terwfflt)iily  be 
well  taken  for  misjoinder  to  a  complaint  uniting 


(2)  8ee«ffl«;Pftge«:iOl^,'20O. 
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dis^imilat  op  ia^ompatible  causes  of  action ;  as  if  a 
party  should,  seek  in  the  same '  action  to  set  aside  a 
deed  aiid  .to  foreclose  a  mortgage ;  or  to  correct  a 
mist$.ke  in  a  writing,  and  to  obtain  an  injunction  on 
a  claim  founded  in  a  different  transaction ;  or  to  set 
aside  a  will  and  for  partition.(l)  A  bill,  however, 
was  sustained,  against  a  corporation  .to  establish 
different  trusts,  createjd  by  different  in  ^truments  and 
different  donors,  at  different  times,  for  charitiable 
purposes,  no  other  corporation  or  person  being  intet- 
.ested(2)  Where,  however,  a  bill  sets  up  one  suffi- 
cient ground  of  relief,  aipid  another  distinct,  untenable 
claim,  it  has  been  held  not  to  be  multifarious.(3)  In 
such  a  case,  under  the  O^de,  the  latter  part  of  the 
complaint  may  be  struck  out  on  motion.  A  mere 
misjoinder  of  different  causes  of  action  is  not,  strictly 
speaking,  multifariousness,(4)  but  such  is  the  general 
acceptation  of  the  term  ;(5)  and  it  is  well  settled  that 
a  demurrer  will  lie  for  such  defect.  Thus,  a  bill  against 
ail  executor  for  a  legacy  and  for  the  individual  debt 
of  the  testator  is  multifarious.(6)  So  a  bill  by  a 
judgment  creditor  for  an  a.ccount  against  the  deceased 
creditor's  estate,  and  to  reach  lands  in  the  hands  of 
_a. third  person  held  in  trust  for  the  decedent,  and  to 
compel  an  account  of  moneys  received  by  such  third 
person^from  the  administrator  on  a  judgment  fraudu- 
lently  confessed  by  the  decedent,  is  multifarious.(7) 


(1)  See  Brady  vs.  McCoiber,  1  Gomst.,  214. 

(2)  1  Mylne  &  Keen,  187.  (8)  6  Paige,  187. 

(4)  8  Barb.  Gh.  B.  482.  (5)  :1  Gomat ,  221 ;  Story  Eq.  PI. ,  aec.  680. 

(6)  4  John.  Gh.  R.  199.  (7)  2  Barb.  Gh.  R.,  576;  5  Paige,  65. 
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But  where  the  interests  of  the  plaintiffs  are  the 
same,  although  the  defendants  may  not  have  a  coex- 
tensive common  interest,  but  their  interest  may  be 
derived  under  different  instruments,  if  the  general 
objects  of  the  suit  will  be  promoted  by  their  being 
joined,  the  complaint  will  be  8ustained.(l) 

As  to  multifariousness,  strictly  so  called,  that  is, 
where  one,  or  a  part  of  the  defendants  are  able  to 
say  that  they  are  brougl^t  in  as  parties  upon  a  record, 
with  a  large  portion  of  which,  and  the  case  made 
thereby,  they  have  no  connection  whatever  ;(2)  this 
also  was  the  subject  of  demurrer  under  the  former 
practice.  It  is  so  also  by  the  Code,  which  by  the 
last  clause  of  the  section  under  consideration(3) 
provides : 

"  But  the  causes  of  action,  so  united,  must  all  belong  to 
one  of  these  classes,  and  viust  affect  all  the  parties  to  the  action, 
and  not  require  difftrent  places  of  trial,  and  must  be  separately 
stated.^^ 

The  causes  of  action  joined  in  the  same  complaint 
must  affect  all  the  parties  to  the  action.  A  joint 
claim  against  two  defendants  is  improperly  joined 
with  a  separate  claim  against  one  of  them,  and 
either  defendant  may  demur. (4)  A  single  com- 
plainant, having  distinct  and  independent  claims  for 
relief  against  two  or  more  persons,  cannot  join  them 


(1)  See  generally  as  to  the  misjoinder  of  different  causes  of  action,  Story, 
Eq.  PI.,  sees.  680  to  588. 

(2)  Brady  vs.  McCosker,  1  Corns.,  221.  (8)  Sec.  167. 
(4)  5  Paige,  66,  6  id.,  22. 
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as  defendants(l)y  and  if  so  joined  a  demurrer  will 
lie.  But  in  some  cases  where  the  interest  of  the 
plaintiffs  is  joint,  though  the  claims  are  distinct  in 
resp3ct  to  the  defendants,  they  may  be  joined  and 
the  objection  of  multifariousness  will  be  disal- 
lowed.(2)  And  generally  it  is  said  that  there  is  no 
positive  and  inflexible  rule  as  to  what  in  a  court  of 
equity  would  constitute  multifariousness,  which  is 
fatal  to  the  suit  on  demurrer,  and  the  court  will 
exercise  a  sound  discretion  in  determining  whether 
the  subject  matters  of  the  suit  are  properly  joined 
or  not,  and  whether  the  parties,  plaintiffs  or  defend- 
ants, are  also  properly  joined  or  not.(3)  These 
principles,  it  must  be  repeated,  are  only  applicable 
to  the  demurrer  under  the  Code,  in  cases,  (and  they 
are  mainly  or  entirely  for  equitable  relief,)  which  do 
not  fall  within  any  of  the  classifications  enumerated 
in  the  several  subdivisions  of  section  167.  In  cases 
which  do  fall  within  the  provisions  of  that  section, 
the  rule  as  to  what  may  and  what  may  not  be 
joined  is  created  by  the  Code  and  is  inflexible. 

The  causes  of  action  must  not  require  different 
places  of  trial.  If  such  causes  of  action  be  joined, 
as  for  example,  in  ejectment  to  recover  two  pieces 
of  land  situated  in  different  counties,  a  demurrer 
will  lie.  The  Code  does  not  in  terms  prohibit  the 
joining  of  different  causes  of  action  which  require 


a)  1  Barb.  Oh.  Pr.  59. 

(2)  jintit  pages  128  et  teq*.  Story  £q.  PI.,  sec.  586.    And  see  casea 
there  cited. 
(8)  Story  £q.  PI.,  sec.  589. 
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diflferent  modes  of  trial.  If,  therefore,  it  be  true,  as 
has  been  asserted,  that  the  Code  has  failed  in  estab«- 
lishing  a  uniform  :mode  of  trial  in  civil  actions,  a 
mere  defect  of  statement  on  that  account,  if  the 
causes  of  action  be  otherwise  well  joined,  will  not 
be  the  proper  subject  of  demurrer. 

The  causes  of  action  must  be  separately  stated. — 
Does  the  Code  authorize  a  demurrer  where  several 
causes  of  action  or  defence,  otherwise  proper  to  be 
united,  are  not  separately  stated  ? 

On  a  careful  examination  of  the  language  of  the 
Code,  together  with  the  decisions  that  have  been 
made  in  regard  to  this  point,  the  question,  I  think, 
may  be  answered  in  the  affirmative.  If  the  causes 
of  action  have  been  ''  improperly  united^^^  a  demurrer 
is  expressly  allowed  by  the  Code.  When  mingled 
together  so  as  not  to  be  susceptible  of  being  sepa- 
rated, are  they  not  "improperly  united"  within 
the  meaning  of  this  expression  ? 

The  question  has  been  incidentally  noticed  on  a 
former  page,  and  most  of  the  decisions  upon  it  are 
there  referred  to.(l)  The  rule  laid  down  in  the 
earlier  cases,  such  as  Pike  vs.  Van  Wormer,(2)  and 
Durkee  vs.  Saratoga  and  Washington  Railroad  com- 
pany, (3)  that  several  causes  of  action  are  improperly 
united,  within  the  meaning  of  the  Code,  when 
they  are  not  separately  stated^  and  that  a  demurrer 
will  lie  for  that  cause,  has  been  considered  the  cor- 


(1)  Jnte,  page  844,  et  teq.  (2)  4  How.  Pf.  R.,  226. 

(3)  5  How.  Pr.  R.,  171. 
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rect  rule  of  pleading,  in  a  number  of  subsequent 
cases,  in  which  the  subject  is  very  carefully  exam- 
ined, and  the  soundness  and  propriety  of  the  rule 
is  fully  vindicated.  Among  these  are  the  cases  of 
Getty  vs.  Hudson  River  R.  R.  Co.,(l)  Van  Namee 
vs.  Peoble,(2)  Straus  vs.  Parker,(3)  Moore  vs.  Smith 
and  Marshall(4)  and  Col  well  vs,  N.  Y.  and  Erie 
Railroad  Co.(5)  There  is  not  wanting,  however, 
highly  respectable  authority  on  the  other  side,(6) 
and  the  question  may  be  regarded  as  still  unsettled. 
In  Benedict  vs.  Seymour,(7)  it  was  said  that  if 
causes  of  action  were  not  separately  stated,  that  is, 
divided  by  some  appropriate  phrase  so  as  to  be 
distinguishable  like  the  different  counts  in  a  decla* 
ration,  every  allegation  not  essential  to  a  distinct 
cause  of  action  would  be  struck  out  on  motion ;  and 
in  Blanchard  vs.  Strait,(8)  Justice  Crippen  set  aside 
a  complaint  for  irregularity,  for  not  stating  causes  of 
action  separately.  Both  of  these  cases,  upon  these 
points,  have  been  disapproved ;  the  former  by  Van 
Namee  vs.  Peoble,(9)  and  the  latter  by  Wood  vs. 
Anthony.(lO)     In  the  latter  case  it  is  held  that  a 


(1)  8  How.  Pr.  R.,  177.  (2)  9  How.  Pr.  R.,  198. 

(8)  9  How.  Pr.  R.,  842.  (4)  10  How.  Pr.  R.,  861. 

(5)  9  How.  Pr.  R.,311. 

(6)  These  cases  are  Gooding  vs.  McAllaster,  9  How.  Pr.  R.,  128,  and 
Welles,  exrs.  &c.  vs.  Webster,  9  How.  Pr.  R.,  261,  by  Justice  Wkllbs, 
Robinson  vs.  Judd,  9  How.  Pr.  R.,  378,  by  Justice  Mabvin;  and  Peckbam 
vs.  Smith,  9  How.  Pr.  R.,  436,  by  Justice  Bacon. 

(7)  6  How.  Pr.  R.,  801. 

(8)  8  How.  Pr.  R.,  88. 

(9)  9  How.  Pr.  R.,  198,  per  Harris.  J. 

(10)  9  How.  Pr.  R.,  78,  per  Cadt,  J. 
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mere  irregularity,  consisting  in  the  violation  of  a 
rule  of  pleading  prescribed  by  the  court,  is  no 
ground  for  setting  aside  a  complaint ;  but  the  defect 
may  be  corrected  on  an  application  to  the  court  to 
make  the  complaint  more  definite  and  certain.(l) 
This,  no  doubt,  would  be  a  safe  and  proper  mode  of 
proceeding  in  most  cases,  where  several  causes  of 
action,  which  otherwise  might  be  united  in  the  same 
complaint,  are  not  "  separately  stated.**  If  the  de- 
fendant has  any  doubt  as  to  his  right  to  demur,  he 
may  apply  to  the  court  on  motion  to  compel  the 
adverse  party  to  make  his  pleading  more  definite 
and  certain  by  amendment. 

The  foregoing  views  in  regard  to  the  propriety  of 
demurring  to  a  complaint  for  not  stating  separately 
different  causes  of  action,  are  strengthened  by  the 
doctrine  held  by  the  courts  respecting  the  sufficiency 
of  an  answer.  Thus  in  Boyce  vs.  Brown,(2)  it  was 
said  in  regard  to  duplicity  in  pleading,  that  it  might 
be  doubtful  whether,  under  the  Code,  what  was 
before  matter  of  form,  is  not  now  matter  of  sub- 
stance. In  that  case,  where  the  answer  blended 
together  several  grounds  of  defence,  (before  the  Code 
waj9  amended  so  as  to  allow  a  demurrer  to  such 
answer)  judgment  was  rendered  for  plaintiff  at  the 
circuit  without  a  trial  of  the  issues  of  fact,  for  the 
reason  that  the  answer  was  not  drawn  in  conformity 
to  the  Code,  and  judgment  was  affirmed  on  appeal 


(1)  See  also  RobiDsoD  vs.  Judd,  9  How.  Pr.  R.,  878. 

(2)  8  How.  Pr.  R.,  890;  S  C.  7  Barb.  S.  C  R.,  87. 
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to  the  general  term.  The  decision  at  the  circuit 
was  put  upon  the  ground  that  the  plaintiff  had  no 
other  effective  remedy,  no  demurrer  being  then 
allowed  in  the  practice.  It  was  admitted  that  he 
might  have  procured  some  of  the  irrelevant  and 
redundant  matter  to  be  struck  out  on  motion,  but 
that  would  have  still  left  the  remainder  without 
determining  its  legal  sufficiency.  It  should  be 
added,  however,  that  the  decision  at  the  general 
term  was  not  put  upon  the  ground  that  duplicity  in 
an  answer  rendered  it  insufficient  in  substance,  and 
liable  to  demurrer.  A  subsequent  decision,  however, 
at  a  general  term  of  the  N.  Y.  Superior  Court,  in  a 
case  frequently  cited,(l)  held  that  a  demurrer  for 
insufficiency  would  lie  not  only  where  the  answer 
sets  up  a  defence  which  is  groundless  in  law,  but 
where  in  the  mode  of  stating  a  defence,  otherwise 
valid,  it  violates  those  primary  and  essential  rules 
of  pleading  which  the  Code  has  prescribed.  If 
this  doctrine  can  be  applied  to  a  demurrer  to  the 
complaint,  then  a  violation  of  the  manner  of  stating 
the  allegations  in  a  complaint  by  blending  and 
mingling  together  two  or  more  causes  of  action,  so 
that  the  same  cannot  be  distinguished,  is  cause  of 
demurrer  for  insufficiency^  within  the  sixth  and  last 
subdivision  of  section  144,  namely : 

6.  That  the  complaint  does  not  state  facts  student  to 
constitute  a  cause  of  action.  This  is  by  far  the 
most  usual  and  the  most  important  ground  for  a 

(1)  Fry  TB.  Bennett,  1  C.  R.»  N.  S.  288;  5  Slind.  58. 
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demurrer  to  the  plaiutiff's  complaint.  A  failure  to 
demm*,  however,  does  not  waive  the  objection.(l) 
The  judgment  obtained  may  be  appealed  from  and 
will  be  reversed,  if  the  complaint  does  not  state  facts 
sufficient  to  constitute  a  cause  of  action.(2)  All 
that  a  party  admits  on  a  default  is  the  truth  of  the 
facts  alleged  against  him,  and  if  the  record  does  not 
show  enough  to  sustain  the  judgment  it  will  be 
reversed.  And  so  also  even  if  an  answer  is  put  in, 
and  a  verdict  or  report  of  referees  is  rendered  for 
the  plaintiff.(3) 

I  had  occasion  to  consider  very  fully  in  chapter 
iv.  of  this  work  the  subject  of  the  sufficiency  of  the 
complaint,  and  what  facts  were  necessary  and  essen- 
tial to  be  set  forth  to  enable  the  plaintiff  to  maintain 
his  action.  In  order,  therefore,  to  determine  whether 
a  demurrer  may  be  properly  interposed  to  a  com- 
plaint under  this  sixth  subdivision,  it  will  only  be 
necessary  to  examine  the  pleading  by  the  rules  for 
testing  the  sufficiency  of  the  complaint  prescribed  by 
tlie  Code,  and  generally  considered  in  the  chapter 
referred  to.  The  question  will  be  :  Does  the  com- 
plaint allege  facts  which,  if  proved  in  evidence,  or 
admitted,  will  entitle  the  plaintiff  to  judgment  ?  If 
one  or  more  of  such  allegations  of  fact  are  wanted, 
the  plaintiff  may  demur.  So,  too,  he  may  demur 
for  insufficiency,  if  the  complaint  shows  a  former 


(1)  Am.  Code,  sec.  148. 

(2)  Raynor  vs.  Clark,  7  Barb.  S.  C.  B*,  581,  at  a  general  term,  5th  district. 
'  (3)  Bristol  vs.  Rens.  and  S.  Railroad  Company,  9  Barb.  S.  C.  R.,  159, 
general  term,  4tb  district;  Barnbam  vs.  Do  BeTorB6,8  How.  Pr.  R.,  159. 
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Norij4b  a  :rapiplaint  fWibkairnQg  m  g6od  'icauee  of 
iU9tioti;inisflU  up:wkh«illrrefevaaitor  inmiaterial  ma4>^ 
terj({l) :  iBat'^tbis^  hb  haaibdeaiobibeFyed,  ib  ilbtito  bd 
esteiidad  to  the.  inipto^rtun]a(Ki.of'two«t>r>inora 
eaiksM*  o^pdtito  (hi  tbe  eiime  ebipjrfaiiiit,  m  i^totation 
efo8ecriiQfn>'167/.  One  .cmt  mwre  of  suib  mumb  of 
aMibii;atti8  tmeyhaw^  b^i^redtitidEnt  or  rarjblustfg^e; 
but;  e^ji^mttnrer,  ias^/  vieiihave  veen-'  iis 'dx^imssly 
Alldwtedlfof)Abatcaiik8e/by  tbe  Oode,  iinleMi  p0i*ba|il^j 
)Biifal8:4iaB0.ti¥ftfre  a  gobd  !oau»;bf^'a<^tioi|tis  united 
withrionie  ienbirely  uMedabfe^jdn  mhidb  CMk;  the 
Ifttier  inay  to  atouqk  quti-  :  When  it  iBsaid^  to6,  that 
^i^aninneri  ma8t<'be')jbioeni  'e&tbe  cdmUahsit;  it  i  k 
iQtoant  oniy  tar  4b ) entire i  i^ik'sevr'aistidii  iBrii;'>coto>- 
plbint.  Wiiereiar.ocbpploiiittcootains  itabreHhan  on^ 
tauBeitof actieB«nd  kgmtral demtirreriaaiiter^oi^ed 
i»  tbe  'whole  :€oax|t)anit,  if  fi</UH  offthe  cadtestof 
apftion^  is  .good;  the'demurperj  will  be  ovelr^uted.(2) 
16  Iflfeite  are* several  cauaeiitif  action- or^GOunts  eet 
jMrthv  Bepaffhto  idhnmrk^ers^iiiay)  be  (interpotfeid.  -  And 
it  ivd*  fakid  in!  Ogdet^Bburghi  Baflbk  >y8..<Paige^(3)  thai 
a  com|)lai4taT4mDg)BeYeraidiAti<Mi act6  dome  an^d 
oommittbd  by  .the  defendantB^  ainddnliidt in^  that  by 
McA ;  of  ekid' acttt  thq  defenddMi  lMftcariie'')iiible  tb 
l^yyinightiibereg9ArdtdiaBani4<)9Ma  to^aideelMttx 
tion  containing  several  counts,  and  separate  demur- 
rers might  be  interposied  to.each  cause,  of  action .(4) 


(2)  ButlervB.  W!OOd,10^om^«R>i;22S.  (8)  J&OftdeR.,  76. 

.  .<^)  A^-i^'fiVf^F  witjuin  th^et^^-dML,  •nlt^ptflgM  588/684;  would  ooit  a 
demurrer  to  the  whole  complaint  for  not  stating  e8A  fikti» :  of  acfion 
separately  have  been  well  taken?  7  v 
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1  A  ^nrarrer  to  a  ootifrk«to  .will' not'  lila  b«  the 
groiind  ihai  :the  ooAdplfiiilt  Aem  BOt' UYey  br^fihow 
tUat  the/ debVfbr  which  the 'ttdion  ivrafe  btougkit  had 
become  'due  :at  th*  time  of  the  cdmtai^nceftiitit  of 
the  aotion^  < '".  This  wms  held^  Under >'the'  Qode/ ih  May^ 
tiani  T8i(JD[?alcbM^(l)  -wibera  -16 'wa8>'iiNti  that'  the 
oour(;rwbuld  not  iatend  that  suit  w(isbrou^tf  (before 
the  cause  of  action  accrued,  ftoi-tUepui^pos^'^ 
Mppoifting  a  demtirrep;  but  if  it  ehotald 'prtfsAme 
either  waiy^ithe  pvesdmptioa  would' be 'tl^txtrillie  debt 
raed  on  was^  due  before  the^  oommeiloemeilti0f  tbe 
action*"  J*'  i.     j*^*  ? »  •>  •  -.ji*  -.1  ••';.■  ii     .i-mu^  r-  .1 

A  pmjet  for  Mjiief  iti'tbe  cbrnptJEMUt^'cajltirot  p¥e^ 
judice  tbj^'  defendant  and'^ill  ikot ^fcie'  etrticiki  oull  oA 
irtotibii,(2) « nor  can  it !  ^be  'dbmurrflidi^ td*.  (Fhui^,  ^M 
BeAle  Ts.  Hajei»,(8)  in  the^.  ¥j%piji^idt<  Cou^,  it 
wbs  ^beld  toibe  no  giKmnd  of  dedhwrer  id  a  td)^ 
plaint)  ,thatut^>plai»t|ff' claimed 'JudgriiMti  fbb  ^ 
4^rgi^  aDioniitr!thaajibip*>ki8  iown  ehowing^,  he'^cdnfd 
be  dnijbded  telreoAvet.  1 1  i  Whetbe^  the^  plaintiff  could 
be  alh>wed)itt)  :plxiv«  liamage»  ebeceediikjg  the  sKini 
Btipnlated  ;in  theragrachntMt,  for  a  brebch'ttf'-.whfch 
Jlei  hift(i  Boedj  V^as-  Hi  queslitib ' Vhtoh  'the  bourt  held 
'oahopirned^iiie'  event  i>foih<e  «Alt^/itid'Jilbt  thei'^ftusb 
xif  liit^tkibyand^MMiereaTOi'bc^d  be  vHiiBd  6Mf6h 
the  atrial;  Btat  ini  Miixw^lt  i  yk*  -  Faftam  •  (4)  it  Vte 
hbld  thai;  a  boni^lai^  ^4a  (]Nid  ori^  iiletotili^^^^ 


'(1)  llBarb.S;O:R.,l5«0.-^^  «j  ^'-    -    '  «  ^    »'> 

(2)  AverlU  rs.  Taylor,  6  How.  Pr.  R.,  476.    *  I    v    J  ^ 

(8)  6  Sand.,  640.    See,  aW^-Horaii  va.'iA»&^r«oH,  1  Ai>Voit  Tt,  R-y  288. 
(49  7  SCOfif^ -pr;'BI.>  B86.  -      ^        "    -  •.  ^''^    *    •■       '^,'''«i  > 
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aUeg(^  i3let  >taltf)Bg,  i^t^ion  tand  twnrvswabn  of 
penlQnf^l  property,  >«siA  elaiibeNii  notiOnlj.  ddmag«0 

p^laioliffi/  (Butntbe  dacbioB  in  ihis  oaae  semnt^d 
httyfUF  (bB.ei|  tAitxiUp^:  tbJd:  grcHmd  of!  aniiiiipropet 
union  of  diSireut'caiisefl  ofz/aotion  ifff^Utiohifof 
mcltk&i  1^7«/i8bd  not  HmMly  xxpfm  a  d^lMrt^/in  4he 
'|prayer;£9pjud^«iilt.(l)  -  M»i  :,.  *  v  u'l 
•  ;.iAii  obJ€(cAidA  rfo  the  mare  Smtm  of  i^sftnesii^ 
ivvfMch  tti6f  {th^mtiff  uMfl,  ,tod  to  iM  phraaeolcigyi,.  k 
B(it  nkaUer  ofr-  subfltoiMif  and  is^iiioi  fwlgact  tQ 
demurrer.  If  in  substance  correct,  but  not  ia  iooem^ 
ih»\  panbj-)a8gvii»vfid  i^uld  iraf(|«ire  tk^  pleading 
jko  W>  19(^9 '  <3Q[^^'  diBfibiie!  and  certain!  >l»fanu^nd- 
jPieni^  Aindi  .geoeflndLy^  all  ibeorely  formiEd.  deEodkB, 
fsrh^bfit  in  '^bi^;^rifto«SQg)^,  or  in  ther  6t4t«meiU»'itf 
Sf^tAy  jv^hichv  iUididtf )  tbe  rfonnuofr  ^raolfioai  iridtb  ^Ae 
appf|opria(^'lBubj^<ilaiof  a'f»{iedifl[l  dtib  dadnbt 

gpf^w.be  reaab^d(iQriicmn*eflfed<lbj  di^^  -it  api- 

j{)diQa,'(99yr«i  J(ifitid«  QMOnm  in  .Bidmrdalt^fti  JkUok,(3) 
ffifly  to  ^ucbi  jd^eots  as^woulfl  Miid^r(thd'0«aili  bad 
^  <c^/glW«ral  /d^muiiteiriAtiifaw^  lor^ftad  fdr  irknt  of 
fequaty  m  GhKacciryk  /*'  3]flie<co|mt8  of/ttie-oanipliiiiit, 

j^^n^ivrrer  I  mu^t  pitecieSBit.def^c^iaafMb^ftantidliithdir 
.jQj^upijei  \Bn^  W^  fttai ;  iA  tbair  'cbaraiQWr,  as  to  ai>- 
jfi;)JQr*^%<1^^  9$fyrMkwg  b}L.the  iiluste  fd  bfe 


(1)  And  in  such  cue  a  demurrer  is  theoMla  96|Q|5^..   Slliitilurd!>YB. 
Mattioe,  7  How.  Pr.  B.,  4.    .-t      ..•*!•     )'  i  .     •        »-; 

. ,  <2).^oif eU  T|j..Fraxeiv  l:friiRw/K  ..      > 

(d)  17  Barb.,  260.    See,  also,  Dewitt  ts.  Swiftiift  Qswi'Pr.  Bu.  tS^i  • 
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ad]XlHied^'tbftt  they  iiurnish  no  Cftuae  of  action  what* 
«Ttt."  ,  XUis  jwaal  said  in  regard  to  a  compl^t  oA 
aniaglraeinentdiaffr.j^ar^^eir,  Iwhich  cmitaiiied  no  esri 
pTMi  dmtmeP  km  ;thfd  patt  of  tJiei  deleodant,  hfot 
showed  on  its  face  a  contract  by  implication^  and  the 
eoinj^laint  settiag^ifiMrtiiAach^raQtralcty  without lavier- 
log  a  fwtm^  i^-w^ffugfi^Mni  of  thedefendaht^  was 
held  good:  (M. d^mucrer.  ., 

.  Iii>  a^ddititn- 1^  the  oases  alteady  iDaenfioned  ia 
whioh  d  diWiUrrer  vo0^y  jhe  piM^eK  ifor|  aa<  ino^oieint 
statemiiontiof.  footsrand  what  i^«s;  said  aiai  tio  the>  suffih 
mtoiey  <of)  tbb  di^m^laii^t,,  d^^e^  dhii|»«  iv.,  onie  or  tm^ 
fiirtJtekr[reiiuariis*eriy  rv^tU  be  made  ia  donckudoii)  of 
this aibjedt. '   :  u      .M  '  [  r         . .  : ,, 

i,  iTheOodahasapimmlvtlyasfliiiiiiateditiheden^ 
ta  tbee^iikplhiat  usider  :the  nd^lr  ptaati6e»  .to  theifatoe 
auMle  iof  prdQeedkig  under  the  foiwter  praeti^  in 
^oqiidtyl !  When^vf r^^therefove^  fenemUy^  ji  denfarsrer 
itiitbi^  ini^/j0icejof '  the  bill  wiouhl.  hah/ieobdeu. proper 
under  that  practice,  a  demurrer,  for^a  like.de&ci  may 
He  aUbw^d  by  Uie  C<M|ew.  There  are^  hofwevei?,  some 
'iBxeeptiims  2  i  Thva  deiburren  jweire  oUowed  for  the 
4(MSQni4h«A.tiieniridue  oCithe  inciter  in  anaA. or  amount 

* 

(in  eoatfovdrsy!  %rasfrairolQius;  Aa^ed  by  43tatlite  in  this 
«ltate  at;  #100Xd) :  Sine^^  the  ahohliioi^  oftthe  dii^ 
tkinoEtion  'betti^0efei' jbegai'  and!  eqilitable  TemMies^  this 
'ptovisioil  10  paAAhly  coo  btagkr  in  exi0tence.(2)  So 


t  r  f  •  • 


(1)  2  S*  S.  8  ed.  sec.  61,  psge  284;  4  Paige,  S64. 

(2)  Bat  it  hat  been.  h^l4  at  .sp^al  tnm  ^a^^fhif  proviiioit  if,8tlU  in 
foroe,  and  that  the  .ogtort  has  iiip^  JurUdicUpn  In  an  action  in  tlie  nature  of 
A  creditor's  bill  where ''  the  maiier  in  dispute^  i^  ssAhanSlOO-  IShep^ard 
▼s.  WaODsr  and  Learned,  7  How.  Pr.  R.,  46.    ' 
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too  on  a  bill  brought  to  enfiDMe  a  pm^liy  or  for*' 
feiture,  or  to  obtain  relief  for  whiob  ifaei  plaintiff 
had  a  clear  remedy  at  law,  a  demini»r**wocild'»lie. 
This  of  course^  is  no  longer  applicable  to  the  ue^ 
practice. 

•  In  most  oases,  however,  a  dtetearrer  to  a  complaint 
fin?  defect  of  substance  will  be  proper 'idsi«M  a  de*^ 
murrer  to  a  bill  for  the  same.  eau0e(rt;«i^ld'  hai^  beeti 
sustained.  Thus  the  objoctiofn  mlty  *  be  >  ^so  taken 
when  the  complaint  ^hows  tbut  the  plaintiff  has  no 
interest  m  the  subject  matter i  and  no*  tiftl^  to  insti- 
ivAJd  a  suit  obncertiing  it.(l)  •  ^stiif  th!d  oomplAint 
does  not  make  but  an  equitable.baso'ih  tbe'iplajiitiff 
to  the  relief  which  he  seeks ;  or  if  a  suit 'be  brought 
by  one  creditor  agaiiist  aiobther  to  deprive  hiw  of  a 
priority  which  he  had  lawfully  bbtained'^9dtkoiit<4ny 
firaud.'(2)  ;So  in  case  the  complaint  sfaowfit  a  olaim 
which  is*  unle^wful)  or  against  the' policy  of  the^ikijw, 
for  in;such*and  like  cases* there  is  a  defbct  of  title 
to 'maintain*  ihlo 'suit.''   -iir.'     ■     ,•>•.•■  .,   ;:    ,'.•:•.• 

'Want  of  interest  in  the  sufcjoet^  matter  of  thiel  isuii 
is  not  only  a  igood  cause  of  >  demmrerv'  in  the  case  of 
a  sole  plaintiff,  but  if  the  suit  is  joint, /^amt'^f  inter- 
est in  either  of  the  plaintiffs  is  equally  defeetiiw.(S) 
-Aisl  ifbneof  this  parties  be  a:  mero 'agent  of  t^e 
<ithe  r  ssnd  have  no :  further  ibte]je8t.(4)  So  also^  M 
ctwo!  parties  sue  and  the  title  is- Mleged  to  be  iii  the 
one  or  the  other  of  them  in  the  alternative,  for  this 


(1)  Cooper  Eq,  Pi.,  166, 169;  Kitf.  E4.  PI.,  164,  281. 

(2)  Id.  (8)  Story  Eq.  PI!,  'sec.  609,  and  see's  {281  to  287. 
(4)  1  Birb.'dlL  e;,  167. 
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shows  that  there  must  necessarily  be  a  misjoinder  of 
one  or  the  other  o£  t^e  pai:tie8,(l) 

Want  of  interest '  in  the  defendant  in  the  subject 
matter  is  also  a  matter  of  substance,  and  demurrable 
if  it  appear  upon  the  face  of  the  complaint.  Thus 
a  married  woman  made  a  party  defendant  in  an 
action  on  oontmurt,  M  on  a  bondioripromissoiiy  nbte 
executed  joiiftljf  hf  beri^lf  and  hiisbitnd,  may  demur. 
I^he  oompUin* '  should  not  only  show  that,  the .  de« 
fbndiant'haii^ai^  iiitereqi,  bul>  also  that  he  is  iiable  to 
pay  the  plaintiMPs  denwuid;  And  ia  general  if  the 
case  istated  is  such,  th^t,  admitting  the  h^bole  edti- 
plaint  to  be  true^'the  <cdurt  ought  .not^togive  the 
pl&intiff  the  relief  or  Msitftance  whiefai  he  required, 
in  whole  ioriiv  |yar<^  tj^iiist/alb  dr  agtfiitot  iany  ttf  tUd 
def^tidatits,(3t  is  not  only  la  itoffi«ient  but  an  approt. 
|>riate  grotrnd^  of  demur rer 7  and  •  the  objection  >t|iuii 
appearing' ^n  thefab^^b^ittfe  complaitiit^lvotild  be 
Uken  by  demui^cfr,  bAA}  lougfat  not  to  be :  taiken  4by 
plea.(2)  This  rule,  derived  from  the  former  mode 
of' 'pleading  "iine^iuity  >oases(<  is  conoeivfeji  to  be 
^ualiy  applidabie  tb  pleadings  •  under  the^.Code.(3) 

The  ina]M^p  df  pleading^th^' demuri^r,  and^olT 
stating  the  ground  of  tbre.  a^lleged  obje<^tieil^  will  'bS 
considered  under  its  proper  -bead  in  this  chapter. 

(U  See  ardt,  page  188.  ,  ^2)  Story  Jlq.  PI.,  sec.  ^26. 

*  <«)  tiokie^fci  Cuiimiji;  7  ftl'^..  149^  detty  VsVlfirudroA^lllver  R.  R'. 
Co.,  SHOW.  Pr.  B.,  177;  Bailey  rt.  Eaiterly,  7  How.  Pr.  B.,  286. 

S      ,        .'...'       ....:■..:.  :      •••  .L:    .:      •  t    ■•  ' 
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SECTION  II|. 


WHAT  MATTEBS  IN  THK  ANSWER  ok  It^Lt  MAT  BE  DEltttftt- 

Under  the  ftxnner  equity  pnietiee  4  demmrer  wm 
ttprplicable  to  A  bill  only,  tttdioekild  Bbt  h6  put  in  to 
a  plea  or  AUBwer.  If.  the  an0tfier>  wm  ;  had  in  0uh- 
etaoiee,  and  no  ptoof  itm  required,  'by  the  plaiutifl^ 
thd  cauae  could'  be  heaM  upon  hill  and.  an$wed^ 
This  pndtaoe  wae  retained  by  tiie  original  Code* 
No  demurrer  was  allowed  to  an.  answer  or  reply* 
And  if  an  inefficient  aiiewer:wa9  pitt  itt^  itlMenui 
the  defiendanii  jnight  Jttym  to  plarUie  it  «atpr  ibrlaaY4 
to  proceed  as  for  w«nt  of  4n  aiiswet.(I)  .Or».as.  in 
Bo;;?ce  vs.  Brownt(2)  if  %h^  ease  WM  broui^toii  at 
the  birewt,  judgment  W9luld^be  reoidfAsed  lor  plainti^ 
(UL  analogy  to  cases  in  equiijy),  oi^k  oomplaint  mi 
answer. 

This  p^rActice  waf  foiwd  to  be  incwivenieat ;.  a«-; 
cordingly  i»  the  amendments , made  to; the  Code  in 
^849»  the  defect  iwas ,  remedi«d.l^  allQwrng^a  demur- 
rer ito  hotib  iansMitar  and.r^ply,. 

It  was  origipsily  allojwed  to  "pfte.  or  more  loi 
several  defences  ;*\'S)  and,  as  the  section  was  subse- 
quently amended,  to  one  or  more  of  several  **  de- 
fences and  set-off."(^)     And  by  a  stUl  further 


(1)  1  0.  R.  72.  (2)  8  How.  Pr.  R.,  891 ;  7  Barb.  S.  0.  R.,  80. 

(8)  Code  of  1849.        (4)  Amendment  of  1851. 


• 


« 
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ainendment(l)  was  restricted,  according  to  some  of 
the  decisions,  to  the  case  of  an  answer  containing 
new  matter  constituting  a  "  counterclaim.''  A  re- 
cent Act  of  the  letgi8lature,(2)  introduces  a  forther 
amendjment,  allowing  a  demurrer  in  all  cases  to  the 
answer,  and  the  section  now  reads  as  follows : 

**  When  the  answer  contains  new  matter,  constituting  a 
coanterclaim,  the  plaintiff  may,  wHliin  twenty  days,  reply  to 
such  new  matter,  denying  generally  or  fipeoifiaally  each  allega* 
tion  cootreyerted  by  him«  or  any  knowledge  or  informatiMi 
thereof  i&iifficieQ^  to  form  a  belief,  and  he  may  allege  in  ordinary 
and  concise  language  any  new  matter  not  inconsistent  with  the 
complaint  constituting  a  defence  to  such  new  matter  in  the 
answer,  and  the  jplavniijf  imy  in  M  caset  demutHo  thttmfvoer  fwr 
ineuffioten&i/,  fiaiinf  in  his  demurrer  (he  grounds  thisfiof^  aiid  the 
plaintiff  mi^  demur. to  on^  of  more  of  %ereig^  d^noes.pr  cojan* 
terclaima  si^t  np  in  the  answer  and  reply  to  the  residy/s  pf  the 
Qouvteirclaims." 

Section  155|  allowing  a  demwrto  to  the  Teply> 
remains  the  same  as  passed  in  1849.'  '     ' 


(X)  AmeB^meDt  of  1862. 

(2)  Passed  March  8d,  1856 »  Session  Laws  Of  1866,  p.  64=. 

The  saetlOD,  at  H  stood  piior  !to  tho  passf^e  of  thb  aotj  rqa4«  ^  <Mt 

"  When  the  answer  contains  new  matter,  constituting  a  conntefclafm^tbb 
plaintiff  may,  wttli^n  Iwenty  dayt,  reply  to  i^oh  aew  mimt,  deajiiig 
genepraUy  or  fpeejfiqaUjr:^^  aWo^tion  ooptrov^if^d  hy,hini,  pr  Wf 
knowledge  or  ^informatioa  thereof  safficlent  to  form  a  helief f  a^d  he  may 
allege,  In  ordinary  and  concise  language,  wfthout  repetMbtii  any  new 
naMert  ndL  inconsistenA  irltfc  ihe  iMmplaln^  ctofMtHvtbC  a  4^em«  ^  M^A 
new  natteir  In  the  answer;  or  le  vkav  ^<««r  h  thi  faiM  Jor  kmiffieUne^^ 
htating  in  hU  demurrer  the  grounds  thereof;  and  the  plaintiff  nay  demur  to 
one  or  more  of  Mineral  AomUorolaimM  MitvpiMthi  answer,  and  reply  to  the 
reeidueJ* 
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"  If  a  rep^  of  t))e  plaintiff  id  any  defe^oe  set  up  by  the 
answer  of  the  defendant  be  insufficient,  the  defendant  may. 
demur  thereto,  and  uhall  state  the  grounds  thereof." 

It  will  be  observed  that  a  demurrer  to  both  an-» 
swer  and  reply  is  allowed  only  for  one  cause,  iimi^- 
fidency.  It  may  be  a  question,  and  frequently  is, 
and  one  which  I  have  had  occasion  several  times 
to  allude  to  in  the  course  of  this  work,  what  is  the 
meaning  and  extent  of  the  term  insicfficient  as  used 
in  these  sections  of  the  Code.  Is  an  answer  or 
reply  to  be  deemed  insufficient  only  when  defective 
in  substance,  or  is  it  imt^cient  in  this  sense  when 
it  fails  to  comply  with  the  rules  of  pleading  pre- 
scribed by  the  Code?(l)  This  subject  was  con- 
sidered, ante,  chap,  vi.,  section  1,  when  treating  of 
the  reply,  and  the  reader  is  referred  to  what  was 
there  said.  In  Fry  vs.  Bennet,(2)  there  cited,  it 
wHs  said  that  a^n ;  answer  (or  reply)  is  to  he  deemed 
insufficient  in  th^  jsense  of  the  CodO)  not  only  when 
it  sets  up  a  defence  which  is  groundless  in  law,  but 
when,  in  the  mode  of  stating  a  defence  otherwise 
valid,  it  violates  those  primary  and  essential  rules 
of  pleading  which  the  Code  has  studiously  retained. 
In  that  case  this  principle  was  applied  where  the 
defendant  attempted,  by  a  general  averment  in  an 
answer,  to  justify  the  publication  of  a  libel.  The 
court  held  that  a  mere  repetition  of  the  charge 
made  in  the  libel,  or  a  simple  averment  that  it  was 
true  without  setting  forth,  with  requisite  certainty, 


(1)  Am.  Code,  sec.  158.       (2)  1  0.  R.,  N.  S.,  262;  &  Sand.,  64. 
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time,  place,  persons,  and  the  particulap  acts  which 
the  defendant  intends  to  give  in  evidence  in  support 
of  his  defence  of  justification  is  bad  pleading,  and 
an  insufficiency  for  which  a  demurxer  would  lie 
under  the  Code^ 

The  word  'insufficient,"  in  Its  largest  sense,  may, 
indeed,  be  thus  construed,  without  >  any  i^iolenoe  ta 
language ;  and,  althoi^h  the  Code  specifies  six  gene«4 
ral  grounds  of  demurrer  to  a  complaint,  and  but 
one  to  a  reply  or  answer,  I  do  not  see  why  thic^  one 
may  n:ot  be  held  to  include  all.  For  example  the 
Coulnterclaim;  as  we  have  seenj  is  in  the-  nature  of  a 
cross-action  <  between  '*  the  parties,  and  shoidd  be 
stated  substantially  the  same ;  as'  an  original .  com* 
plaint*(l)  Whatefyerdefect,  therefore,  would  have 
been  fatal  on  demurrer  to' such'  a  defence;  if  stated 
as  a  new  action,  may  be  regarded  as  embraced 
within  the  term  ■*  insufficiency ; "  and  a  demurreir 
win  lie 'to  the  answer  for  such  defect; :  Thus,  if  i^ 
show  on  its  Saoe  another  action  pending  for  the 
same' cause,  or .  several  causes  of  action  (counters 
claims))  improperly  united,  it  ia  manifestly  insuffi^ 
cient  as  a  defence  under  i  the  Code ;  or^  .  if  any 
mater iid  allegation  >  or  aTerment  which;  it  f  is  .necesn 
sary  to  plrove  on '  thfe  trial  in  order  to  .sustain  it^W 
omitted,  3ft  is  also  insufficient.  These  remanks  are 
equally  applicable  to  the  reply.  <  . 

So,  too,  the  Code  requires  that  if  there  are  eeyeral: 
defences,  they  shall  each  be  separately  stated,  and 

(1)  See  ante,  chap,  r.)  sec.  4.  ^  ' 
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''If  a  repl^  of.tbe  plaintiff  id  any  dofefice.  set  up  by  the 
answer  of  the  defendant  be  insufficient,  the  defendant  may 
demur  thereto,  and  Bhall  state  the  grounds  thereof." 

i  •  *  ,         t  •         • 

It  will  be  observed  that  a  demurrer  to  both  'an-» 
swer  and  reply  is  allowed  only  for  one  cause,  insuf^ 
ficiency.  It  may  be  a  question,  and  frequently  is, 
and  one  which  I  have  had  occasion  several  times 
to  allude  to  in  the  course  of  this  work,  what  is  the 
meaning  and  extent  of  the  term  insufficient  as  used 
in  these  sections  of  the  Code.  Is  an  answer  or 
reply  to  be  deemed  insufficient  only  when  defective 
in  substance,  or  is  it  insufficient  in  this  sense  when 
it  fails  to  comply  with  the  rules  of  pleading  pre- 
scribed by  the  Code?(l)  This  subject  was  con- 
sidered, ante^  chap,  vi.,  section  1,  when  treating  of 
the  reply,  and  the  reader  is  referred  to  what  was 
there  said.  In  Fry  vs.  Bennet,(2)  there  cited,  it 
wHs  said  that  a^a ;  answer  (or  reply)  is  to  he  deemed 
instffi^ient  in  th^jsense  of  the  Code,  not  only  when 
it  sets  up  a  defence  which  is  groundless  in  law,  but 
when,  in  the  mode  of  stating  a  defence  otherwise 
valid,  it  violates  those  primary  and  essential  rules 
of  pleading  which  the  Code  has  studiously  retained. 
In  that  case  this  principle  was  applied  where  the 
defendant  attempted,  by  a  general  averment  in  an 
answer,  to  justify  the  publication  of  a  libel.  The 
court  held  that  a  mere  repetition  of  the  charge 
made  in  the  libel,  or  a  simple  averment  that  it  was 
true  without  setting  forth,  with  requisite  certainty, 


(1)  Am.  Code,  sec.  158.       (2)  1  C.  R.,  N.  S.,  262;  &  Sand.,  54. 
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time,  place,  persons,  and  the  particular  acts  which 
thie  defendant  intends  to  give  in  evidence  in  support 
of  his  defence  of  justification  is  bad  pleading,  and 
an  insufficiency  for  which  a  demurrer  would  lie 
under  the  Code. 

The  word  'insufficient,"  in  its  largest  sbnseiymay; 
indeed,  be  thus  construed,  without  any  i^iolenoe  .to 
language ;  and,  although  the  Code  specifies  six  gene-* 
ral  grounds  of  demurrer  to  a  complaint,  and  bdt 
one  to  a  reply  or  answer,  I  do  not  see  why  thic^  one 
may  not  be  held  to  include  alL  For  example  the 
counterclaim,  as  we  have  seen^is  in  the  nature  of  a 
cross-action  •  between  *  the  parties,  and  should  be 
stated  substantially  the  same .  as  an  original .  com* 
plaint.(l)  Whatever :  defect,  therefore,  would  have 
been  &tal  on  demurrer  to  such  a  defence;  if  stated 
as  a  new  action,  may  be  regarded  as  embraced 
within  the  term  '*  insufficiency ; "  and  a  demurrej:* 
will  lie  to  the  answer  for  such  defect;  Thus,  if  i^ 
show  on  its  fsfeoe  another  action  pending  for  the 
same  cause,  or .  several  causes  of  action  (counter- 
claims), improperly  united,  it  ia  manifestly  insuffi^ 
cient  as  a  defence  under  >  the  Code ;  or,  .  if  any 
material  allegation>or  averment  whieb  itt  is  >  necesn 
sary  to  prove  on  th^  trial  in  order  to^sudtain  it,b&' 
omitted,  3ft  is  also  insufficient.  These  .repianks  arei 
equally  applicable  to  the  reply.  i  . 

So,  too,  the  Code  requires  that  if  there  are  aeyeral 
defences,  they  shall  each  be  separately  stated,  and 

(1)  See  ante  J  chap,  r:,  sec.  4.  ' 
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rbfer  to  the  causes  of  action  which  they  are  intended 
lo  answer  in  any  manner  in  which  thejr  may  be 
intelligibly  distinguidied.  And  the  general  princi* 
pUs  which  have  been  already  indicated  in  regard  to 
a  demurrer  to  a  complaint  for  this  cauie,(l)  may 
be^  applied  to  the  demurrer  to  am  an»w6r.  The 
sanw  may  be  also  eaili  of  the  reply.  The  defendant 
may  treat  it  as  itmifficieni^  and  demur  in  precisely 
the  same  cases  in  whieh  an  aaswer  or  eonplaiat 
would  haye  been  defective  for  this  cause. 

Many  of  the  rules  of  pleading  relative  to  a  ds*> 
murrer  to  a  complaint^  as  laid  down  ia  the  last 
section^  are  equally  applidable  to  ati  ^  answer  or 
reply.  Thus,  we  have  seen  that  a  demurrer  nuiet 
go  to  ad  entire  complaint^  and  will  not  lie  to*  a  part 
thereof  '  The  same  hfeus  been  expimuAy  heU  of  the 
answet,  as  where  a  defencktnt  selected  several  sen*' 
tences  forming  a  part  of  the  statement  of  one 
entire  defence-,  and  demurted  to  them^  replying 
to  the  residue*  The  question  was^  whether  the* 
defendant  eeuld  demur  except  to  an  entire  defence. 
Ommsr,  J^  overruled-  the  demurrer,  sliding  that 
he  would  have  struck  it  out  had  a  motion  been 
made  to  that  eifleet«(2)  In  a  moreteeent  case^^S) 
h6weveri  it  has  been  dcobted  whether  the  demurrer 
is  sudu  at  pleachng  .^s  can  be  coirreoted  on  indtion  to 
strike  out,  unless  in  the  case  of  a  firivokNis  demur* 
ter,  provided  for  by  section  247. 


(1)  Antt^  P«ge8  844,  tt  9eq.,  688,  684. 

(2)  Cobb  ▼■.  Frasee,  4  How.  Pr.  R,,  418. 

(8>  Smith  Ts.  Brown  and  others,  6  How.  Pr.  R.,  888. 
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Demurrer  to  de»iai.-^Ia  tke  former  edit]0(D  of 
this  work»  on  tke  autkoirity  of  tke  cauie  of  Hopkinff 
m.  £yerett(l)  (wkick  decision  was  affirmed  hy  tke 
general  teem  on  appealX  it  wiEis  asaomed^  contrary 
to  tke  deciffibn  ilk  Tkonrns  and  Plumb  v8*-Harrop,(2) 
ikat  a  demarrer  was  aathorisod  to  tke  anawer  gen- 
erally, wketker  it  conatitated  a  ccnmterclaim,  or 
new  mafetor,  or  even  a  mere  denial.  Since  tken^ 
tkia  quetftloa  kaa  been  a  aubjeot  of  freqoent  diacos- 
8ion,  and  of  na  Irfetle  conflict  of  decision,  and  per- 
kapg  no  single  section  of  tke  Code  kas  led  t^  so 
muck  ocmfasion  and  uncertainty  in  its  practical  ap- 
pUcatioii*  Tke  tendency  of  tke  decisions  kas  be^ 
to  establisk  a  contrary  rule,,  namely,  tkat  a  demoir- 
tet  wan  not  allowaULe  to  an  answer  in  any  dese 
milesB  suck  ainswier  be  in  tke  nature  of  aeountec-t 
claim,  tkougk  tke  arule  was  by  no  meazii  comidered 
as  settled,  and.  a  different  practice  obtained  in  aome 
of  tke  jndieial  dHrtricts.(3) 


Cl)  B  How.  Ft.  R.  15».  (2)  7  Hoir.  Pr.  R.  67. 

(8)  Many  of  the  cmos,  pro  and  con,  are  died  in  Kneedler  ts.  Sternbnrgfa, 
10  Hour.  Pr.  B.  68*  In  that  caae^  JnsUce  Hahd,  while  yielding  the  point 
thai  a  demnrrer  would  He  to  a  mere  denial ^  Btrennously  contends  that  it 
might  be  taken  to  an  answer  of  new  matter  not  constituting  a  counter- 
claim. Aad  the  same  thing  Kfsa  decided  at  the  general  term  in  the  same 
district,  in  July,  1864,  in  Ayres  ys.  Coyill  (now  in  the  hands  of  the  repor- 
ter)! with  a  perusal  of  whichi  haye  been  favored  by  Judge  Hand.  The 
questioo,  he  says,  had  been  regarded  as  settled  in  that  district,  it  having 
been  more  than  ence  decided  by  the  court  in  franc.  Notwithstanding 
thiS|  however,  in  a  subsequent  case  in  the  same  district  at  special  term— 
Myatt  vs.  Saratoga  Mutual  Insurance  Company,  9  Howr  488-^U8tioe 
Cady  held  that  a  demotror  would  not  Ue  in  such  cases,  and  indeed  was  a 
mere  nulUty  ob  which  no  Judgment  could  legally  be  given  for  either 
party.    In  the  7th  district,  aecording  to  the  cases  of  Wiaaer  vs.  Teed,  9 


702  .    pBumuuDL  . .    <  1  [cfi.  m. 

The  uncertainty  in  the  iH*actice  in  this  respect 
was  so  great  as  to  lead  to  legislative  interference, 
and  the  question  has  now  been  put  at  rest  by  the 
recent  enactment  which  provides  that  **  the  plaintiff 
may  in  all  cases  demur  to  the  answer  for  insufficiency, 
stating  in  his  demurrer  the  grounds  thereof/'(l) 
He  may  demur  to  the  answer^  and  that  whether  it 
be  an  answer  of  new  matter  or  a  denial  merely,  for 
the  language  is  general  and :  no  exception  is  nkade; 
The  cases  holding  that  a  demurrer  would  not  lie  to 
a  mere  denial  or  traverse,(2)  were  under  the  Code 
as  it  then  stood,  which,  by  its  terms,  was  construed 
as  restricting  the  right  to  demur  to  cases  in  which 
the  answer  contained  "  new  matter." 

An  insufficient  denial^  therefore,  may  be  objected 
to  by  demurrer,  and  that  too  whether  it  stand  alone 
or  be  coupled  with  other  matter  of  defence  sepa* 
rately  stated.  An  insufficient  denial. may  be  said  to 
embrace  every  species  of  defect,  such  as  an  'evasive 
or  frivolous  den^.  or  one  producing  an  immaterial 


How.  148,  and  Gompton  tb.  Green,  9  How.  228,  these  demurrers  have 
been  allowed,  but  the  wefght  of  authority  prior  to  the  passage  of  the  re- 
cent act  of  the  legislature  was  manifestly  the  other  way.  In  addition  to 
the  cases  cited  by  Judge  Hand,  in  Kneedler  ys.  Stemburgh,  the  following 
recent  decisions  have  held  that  a  demurrer  would  not  lie  to  a>i  answer 
which  did  not  constitute  a  counterclaim:  Mead  vs.  Florence, by  RoosmcLT, 
J.,  9  Sow.  896;  Myatt  vs.  Saratoga  Mutual  Ins.  Co.,  by  Cadt,  J.,  9  How. 
488;  Dennison  ys.  Dennison  (at  general  term),  by  Shamkiaiii),  J.,  9  How. 
246  J  Richtmeyer  ys.  Haakins  (also  at  general  term) ,  by  Haakib,  J.,  9  How. 
481. 

(1)  Laws  of  18&5,  p.  64,  cited  ante,  page  697« 

(2)  Smith  vs.  Greenin,  2  Sand,  702;  Loomis  rs,  Dorsheimer,  8  How.  Pr^ 
R.,9;  Ketchum  vs.  Zerega,  1  Smith's  K.  Y.  Com.  PI.  R.,  668;  and  see 
Kneedler  vs.  Steenburgh,  10  How.  Pr.  R.,  69. 
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issue.  :  And  it  ia  no  doubt  the  better  practice,  as 
WM  intimated  in: Shentan  vs.  The  New  York  CeU'- 
tral  Mills5(l)  if  there  is  any  doubt  on  the  question 
of  the  friyolousness  of  liuch  a  denial,  or  whether  the 
same  raises  a  palpably  immaterial  issue  or  not,  for 
the  defendant  to  demur  instead  of  applying  in  a 
summary  \^ay  for  judgment,  or  to  strike  out  the 
deniah  But  there  seems  to  be  no  objection,  if  a 
motion  for  judgment  has  been  denied  solely  on  the 
groqnd  that  the  aj^wer  is  not  friyolous,  for  the  plain- 
tiff afterwards,  if  he  chooses  to  raise  the  question 
in  that  fol*m,  to  interpose  a  tegular  demurrer. 

The  subject  of  the  denial,  general  and  specific, 
apd  its  sufSciency  as  a  pleading  has  been  considered 
in  a  former  part  of  this  w<>rk,(2)  and  various  cases 
of  evasi  ve,frivolous,  i^nd  otherwise  insuflicient  denials 
have  been  cited.;  It.ia  competent  for  the  plaintiff 
in  all  these  cases  to  demur,  if  he  chooses  to  raise  the 
objection  in  this  manner.  And  on  such  a  demurrer 
the  defendajQt  should  be  held  to  a  more  strict  use  of 
laqgufge,  and  a.  greater  precision  of  statement,  than 
if  he  is  suffered  to  go  on,.i^nd  the  question  is  for  the 
.first  time  raised  on  the  trial  under  the  objection  that 
the  denial  has  not  put  the  allegations  to  which  it  is 
Interposed  in  issue.  When  the  defendant's  attention 
is  called  to  the  insufficiency  of  his  pleading  by  a 
demurrer,  and  he  has  an  opportunity  of  amending 
jwithout  costs,  which  he.  declines  to  do,  he  should  i^ee 
to  it  that  his  pleading  is  every  way  sufficient,  both 

(1)  1  Abbotft  Pr.  B.,  1S7.       (2)  Jnit,  chap,  t.,  lee.  2. 
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in  point  of  lubetance  and  in  form  and  manner  of 
^xpirefisian.  In  other  words,  there  is  less  room  for 
the  esDercise  of  a  liberality  of  eonstruotion  in  cases 
where  the  precise  defect  is  pointed  out  by  a  de- 
murrer, and  the  party  has  an  opportunity  of  reme- 
dying such  defect  without  prejudice,  than  there 
would  be,  if  he  is  suffered  to  go  on,  apparently  in 
good  fiEuih,  to  a  subsequent  stage  of  the  action,  when 
his  pleading  for  the  first  time  is  discovered  to  be, 
through  some  informality  of  expression,  defective 
and  in^uflficient. 

In  reepect  to  the  demurrer  to  a  denial  in  the 
reply,  the  same  rules  are  applicable.  The  Code 
prescribes,  in  exactly  the  same  words  used  in  regard 
to  the  answer,  the  manner  o{  taking  issue  by  way 
of  reply  to  new  matter,  constituting  a  counterclaim 
in  the  answer  ;(1)  and  a  demurrer  is  allowed  to  such 
reply  for  the  same  cause,  namely,  for  '^nsufficien- 
cy."(2)  Thus,  if  the  denial  do  not  refer  distribu- 
tively  to  the  allegations  in  the  answer  by  the  use  of 
some  w<Nrds  such  as  **eacV*  or  "every,''  it  will  be 
liable  to  demurrer.  And  so  in  other  cases  of  an 
evasive,  informal,  or  otherwise  defective  denial  to 
the  counterclaim. 

Demurrer  to  new  matter. — We  have  seen  in  a 
previous  chapter(3)  in  what  cases  a  defondant  may, 
and  in  what  cases  he  m^st  set  up  a  defence  by  way 
of  new  matter  in  his  answer.    The  mode  and  man- 


(1)  Am.  Code,  sec.  168,  at  amended  by  Laws  of  1856,  p.  54. 

(2)  Am.  Code,  gee.  155»  (8)  jitUe,  4^p*  T«t  iM»  9. . 
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ner  of  stating  such  facts  have  also  been  particularly 
noticed.     The  new  matter  set  up  in  the  answer  is 
required  to  be,  in  the  language  of  the  Code,  "  new 
matter   constituting  a  defenceJ^     This    means   that 
the  matter  set  up  must  be  an  entire  defence  to  the 
whole  action,  or  to  such  part  of  it  as  it  professes  to 
answer.     Thus,  matter  in  mere  mitigation  of  dama- 
ges, without  any  direct  issue  being  taken  in  the  case, 
is  not  a  defence  within  the  meaning  of  the  Code.(l) 
When  such  matter  is  pleaded   as  a  defence,  the 
plaintiflF,  it  seems,  has  his   election   to  move   for 
judgment  as  on  a  frivolous  answer,  or  to  interpose  a 
demurrer.      This  was  considered  the  rule  in  Mat- 
thews vs.  Beach,(2)  where  a  demurrer,  interposed 
to  niitigating  circumstances  set  up  in  the  answer  to 
a  libel  suit,  was  sustained.      Such  an  answer,  says 
the  court,  may  be  struck  out  as  frivolous ;  but  in 
all  cases  when  such  a  motion  can  properly  be  made, 
the  plaintiff  has  an  election  to  make  it  or  demur." 
In  Lane  vs.  Gilbert,(3)  where  mitigating   circum- 
stances were  pleaded  without  any  direct  issue  having 
been  taken  upon  the  fact,  a  motion  for  judgment, 
on  account  of  the  frivolousness  of  the  answer,  was 
regarded  as  the  proper  remedy.     Since  the  recent 
amendment,  allowing  a  demurrer  to  the  answer  in 
all  cases  for  insufficiency,  the  plaintiff  may  now, 
undoubtedly,  in  such  cases,  have  his  election  to 
demur,  or  move  for  judgment  in  a  summary  manner. 


(1)  Newman  r».  Otto,  4  Sand.,  668. 

(2)  5  Sand.,  256.  (8)  ft  How.  Pr.  K. ,  l&O. 
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But  the  rule  does  not  extend  so  far  as  to  allow  a 
demurrer  to  a  partial  defence  set  up  by  way  of 
counterclaim,  such  as  recoupment  of  damages,  or 
set-off,  even  though  such  counterclaims  do  not  prox 
fess  to  be  entire  defences.  Nor  does  it  extend  to 
a  demurrer  to  matter  which  may  be  alleged  in  the 
answer,  in  connection  with  a  denial,  or  other  issue 
of  fact  on  the  merits,  even  though  it  be  matter 
which  might  be  given  in  evidence  without  being  spe- 
cially pleaded.  The  question,  as  to  what  matters 
not  constituting  a  full  defence  may  thus  be  pleaded, 
has  been  already  treated  of  in  another  part  of  this 
work.(l) 

But  though  a  frivolous  answer,  or  even  an  irrele- 
vant a^8wer,  as  a  whole,  may  be  demurred  to,  yet 
isxexe  irrelevancy  or  redundancy  is  not  a  ground  of 
demurrer*;  that  is  to  say,  where  the  answer  contains 
irrelevant  matter,  if  it  contain  also  a  valid  defence, 
which  msiy  be  separated  from  the  irrelevant  matter, 
as  in  Watsoiu  vs,  Huaaon,(2)  the  demurrer  will  be 
overruled'  Nor  must  the  demurrer  be  too  broad ; 
that  is  tq  say,  it  must  not  be  to  the  whole  answer, 
without  specifying  the  parts  to  which  it  is  intended 
to  apply.  However  defective  sonsie  of  the  defences 
may  be,  if  the  answer  contain  one  valid  denial  or 
defence,  the  demurrer,  if  m  form  taken  to  the  whole 
ajnswer^  will  be  overruled ;  and  the  rule  is  the  same 


(1)  jinUj  pages  48^,  489,  499,  504. 

(2)  1  Doer,  242.    See,  also,  6  How.  Pr.  R.,  475;  8  Sand.,  743;  1  0.  R. 
W.  S.,  825. 
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in  regard  to  a  demurrer  to  ihe  com{)laint.(l)  But 
a  demurrer  which  commences  by  stating  that  the 
plaintiff  demurs  to  the  answer ^  and  then  specific  the 
parts  of  the  ansWer  to  which  exception  is  taken, 
and  to  which  the  demurrer  is  intended  to  apply, 
will  not  be  deemed  t6o  broad,  or  as  extendinfg  to 
other  parts  of  the  answer  thati  thc^e  specified.(2) 

It  has  been  held  that  a  plaintiff  cannot  demur  to 
one  defence  in  an  answ^i"  which  is  inconsistent  with 
his  reply,  denying  other  d6f4i!ices.(3)  The  court,  it 
is  said,  in  determining  upoi)  a  demurrer,  will  take 
into  considerfntion  all  thbSe  parts  of  ihe  answer 
.which  precede  that  covered  by  the  demurrer,  stf 
that,  as  in  Bea6h  vs.  BuMell,(4)  the  sufficiency  of  a 
defence  may  depend  upon  the  fact  whether  other 
allegation^  than  those  d<6murred  to  have  been  put  in 
issue  or  not. 
As  to  the  sufficiency  of  new  matter  in  the  answer, 
^^^^  '  generally,  and  the  mode  and  manner  of  the  state- 

c^^  ment  thereof,  and  in  what  cases  a  demurrer  will  lie, 

iK0^  the  reader  is  referred  to  the  preceding   chapter, 

Hf  3^*  which  treats  on  the  subject  of  thte  answer.(5) 

ti*^  The  test  of  the  sufficiency  of  an  answer  of  new 

matter,  when  pleaded  as  a  filll  defence,  is  very  ac- 
leirf^  curately  laid  down  by  the  court  in  Gihon  vs. 

^^^  Levy,(6)  in  the  general  proposition,  that  "the  fkcts 

IC  ^  (1)  Butler  vs.  Wood,  10  How.  Pr.  R  ,  222.  ' 

(2)  Matthews 'yb.  liewch,  6  Sand'.,  25^.    Approved  by  Court  of  Appeals, 
but  Judgment  in  this  case  was  reversed  on  another  point,  4  Selden,  178. 
(8)  Burr  YS.  Wright,  9  How.  Pr.  R.,  642.  (4)  2  Duer,  827. 

0:i^'  (6)  -*«<«,  chap.  T.,  sec.  8.  (6)  2  Duer,  176. 
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set  forth  which  are  relied  on  must  be  set  forth  at 
least  with  so  much  certainty  that,  admitting  them  to 
be  true,  they  constitute  a  bar  to  the  plaintiflF's  re- 
covery." That  is  to  say,  if  all  the'  facts  set  forth  in 
the  answer  are  true,  exactly  as  they  are  alleged,  and 
yet  the  plaintiff  is  entitled  to  recover,  either  the 
whole  of  his  claim,  or  the  part  of  it  assumed  to  be 
answered,  the  defence  is  insufficient  and  must  fall 
on  demurrer.  The  inquiry  is,  says  the  court,  in 
Ketcham  vs.  Zerega.(l)  "  does  the  matter  alleged, 
in  the  manner  in  which  it  is  alleged,  constitute  a 
good  defence  to  the  action  ?  There  may  be  many 
imperfections,  much  surplusage,  great  vagueness, 
and  want  of  due  particularity,  or  other  objections 
to  the  answer,  but  ofi  demurrer,  the  sufficiency  of 
the  matter  stated  to  constitute  a  defence  is  alone  to 
be  considered." 

It  is  scarcely  necessary  in  this  place  again  to  re- 
mark the  complete  analogy  between  a  defence  by. 
way  of  reply  to  new  matter  in  the  answer  and  a 
defence  bj^  way  of  answer  to  the  plaintiff's  com- 
plaint. And  the  analogy  holds  good  in  all  respects 
between  a  demurrer  to  the  answer,  and  a  demurrer 
to  the  reply.  As  to  what  insufficiency  in  the  reply 
will  justify  a  demurrer  thereto,  the  reader  is  referred 
to  the  section  which  treats  specifically  on  that  sub- 
ject.(2)  In  Stewart  vs.  Travis  et  al.,(3)  it  is  held 
that  it  is  not  necessary,  or  even  proper,  to  reply 
a  set-off  to  a  set-off  pleaded  in  the  answer,  especially 


(1)  1  Smith's  N.  Y.  C<mi.  PI.  R.,  668.  (2)  Jinte,  chap,  vi.,  sec.  1 

(3)  lOHow.  Pr.  R.,  148. 
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where  the  claims  alleged  in  the  complaint,  and  the 
set-off  relied  on  in  the  answer,  are  pleaded  in  a 
general  way,  and  are  not  confined  to  some  specified 
instrument  or  claim.  In  that  case  it  was  held  by 
the  court,  per  Hand,  J.,  that  the  objection  to  such 
a  reply  must  be  taken  by  demurrer,  and  could  not 
be  raised  on  motion. 

If  a  plaintiff  reply  to  an  answer  of  new  matter 
which  does  not  set  up  a  counterclaim,  such  a  reply 
being  a  pleading  not  authorized  by  the  Oode,  will 
be  set  aside,  or  struck  out  on  motion,  as  irregular 
within  the  rule  indicated  in  Robinson  vs.  Judd.(l) 
It  seems  that  a  demurrer  in  such  a  cas'e  is  not  a  pro- 
per way  to  raise  the  objection,  the  question  being 
upon  the  irregularity,  not  the  insufficiency  of  the 
pleading. 

Demurrer  to  counterclaim. — The  counterclaim  set 
up  by  the  defendant  in  his  answer  to  the  plaintiff's 
complaint,  it  has  been  seen,  is  similar  in  its  nature 
to  a  new  action,  and  the  rules  governing  the  manner 
of  such  statement  are  the  same.(2)  And  generally 
a  demurrer  will  lie  to  such  counterclaim  for  insuffi^ 
ciency  in  those  cases  where  a  demurrer  would  lie 
to  the  same  matter  if  set  up  in  an  original  com- 
plaint.(3) 

The  Code,  as  we  have  seen,  requires  the  counter- 
claim to  be  one  existing  in  favor  of  a  defendant  and 
against  a  plaintiff  between  Whom  a  several  judgment 


(1)  9  How.  Pr.  R.,  878.  (2)  jinte,  chap,  v.,  sec.  4. 

(8)  See  ante,  sec.  2  of  this  chapter. 
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might  be  had  in  the  action.(l)  No  other  ib  author- 
ized to  be  set  ap,  and  if  a  violation  of  the  rale 
appears  on  the  face  of  the  pleading  it  will  be  good 
ground  for  demurrer.  Thus,  where  A,  in  a  joint 
action  brought  by  B  &  C,  pleads  a  counterclaim 
existiiig  against  B  alone,  it  may  be  demurred  to 
unless  it  also  appear  that  a  separate  judgment  may 
be  proper  in  respect  to  the  subject  matter  between 
A&B. 

So  if  a  counterclaim  is  not  connected  with  the 
subject  of  the  action  within  the  rule  as  we  suppose 
it  to  be  established,(2)  or  does  not  arise  out  of  the 
contract  or  transaction  which  ie  the  foundation  of 
the  plaintiff's  action,  such  defect,  if  apparent  and 
capable  of  being  pointed  out  in  the  pleading,  is  a 
valid  ground  of  demurrer.     Thus  in  an  action  on  a.  T 

note  given  on  the  sale  of  real  edtate,  if  the  defend- 
ant should  set  up  by  way  of  recoupment,  as  a  coun-^ 
terclaim,  that  the  plaintiff,  subsequent  to  the  sale, 
committed  a  trespass  on  the  lands,  it  would  be 
manifestly  bad  pleading  and  liable  to  demurlrer.  But 
matter  which  could  heretofore  have  been  properly 
introduced  in  evidence  to  mitigate  or  defeat  damages 
by  way  of  recoupment,  though  formerly  it  could 
only  be  set  up  by  way  of  a  notice,  and  could  not  be 
pleaded,  may  and  must  now  be  stated  in  the  fbrm 
of  an  answer,  and  is  not  demurrable,  as  a  partial 
defence.(3)'.   So  too  in  respect  to  a  set-off,  the  Code 


(1)  Am.  Code,  sec.  153.  (2)  Jnte,  pages  565,  566. 

(3)  Willis  vs.  Taggard,  6  How.  Pr.  R.,  438. 
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requires  it  to  be  alleged  as  a  counterclaim  in  the 
answer,  and  it  may  be  so  alleged  either  as  a  full  or 
partial  defence,  and  though,  as  has  been  seen,  a  set- 
oS  is  considerably  more  extensive  under  the  Code 
than  formerly  under  the  Statute,(l)  it  now  embrac- 
ing matters  of  unliquidated  as  well, as  liquidated 
damages,  and  being  allowed  in  all  cases  of  actions 
on  contracts,  yet  it  must  be  confined  strictly  within 
these  rules  of  the  Code.  If  A  undertake  to  set  o£f 
damages,  arising  on  contract  in  a  suit  brought  by  B 
for  damages  for  a  tort  or  wrong,  the  remedy  is  by 
demurrer.  And  so  if  the  action  is  on  contract,  and 
the  set-off  appear  on  its  face  to  have  accrued  to  the 
defendant  after  the  commencement  of  the  action, 
the  plaintiff  may  demur. 


SECTION  IV. 

now  THB  GROUNDS  OF  D£MUER£R  AR£  TO  B£  STATED. 

Prior  to  the  decision  of  the  Court  of  Appeals,  in 
Haire  vs.  Baker,(2)  it  was  a  disputed  question 
whether,  under  the  Code,  a  general  demurrer  was 
allowable,  or,  on  the  other  hand,  whether  the  party 

f 

(1)  Jnte,  pages  564-659.  (2)  1  Selden,  857. 
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demurring  was  not  bound  to  point  out  specifically 
the  defects,  or  omissions,  which  he  claimed  rendered 
the  pleading  bad  for  the  cause  specified.  The 
demurrer  "to  the  complaint,  answer,  and  reply,  is 
required  by  the  Code  to  specify  or  state  the  grounds 
thereof.(l)  And  while  many  of  the  cases  held  a 
demurrer  sufficient  which  stated  generally,  in  the 
language  of  the  Statute^  that  ^^the  complaint,  &c., 
does  not  allege  facts  sufficient  to  constitute  a  cause 
of  action,"(2)  others  considered  it  essential  to  the 
validity  of  the  demurrer  to  point  out  the  precise 
ground  of  the  defect.(3)  The  conflicting  decisions 
on  this  subject  may  be  considered  in  a  measure  set- 
tled by  the  Court  of  Appeals,  in  the  case  of  Haire 
vs.  Baker,  above  cited,  in  which  a  demurrer  in  the 
words  of  the  Statute,  averring  that  "  the  complaint 
does  not  state  facts  sufficient  to  constitute  a  cause  of 


(1)  Section  145  provides  that  the  demurrer  shall  distinctly  tpecify  the 
grounds  of  objection  to  the  complaint.  Unless  it  do  so  it  may  be  disregarded. 

Section  158,  as  amended  by  the  Laws  of  1855,  that  ^'  the  plaintiff  may  in 
all  cases  demur  to  the  answer  for  insufficiency  stating  in  his  demurrer  the 
grounds  thereof,** 

And  section  155:  ^*  If  a  reply  of  the  plaintiff  to  any  defence  set  np  by  the 
answer  of  the  defendant  be  insufficient,  the  defendant  may  demur  thereto, 
and  shall  state  the  grounds  thereof." 

(2)  Darkee  vs.  Saratoga  and  Washington  R.  R.  Go. ,  4  How.  Pr.  R.,  226; 
Swift  vs.  Davitt,  8  id.,  281 ;  Hyde  vs.  Conrad,  6  id.,  112;  Anibal  vs.  Hunter, 
6  id.,  255;  Hoagland  vs.  Van  Winkle,  8  id.,  843;  Getty  vs.  Hudson  River 
R.  R.  Co.,  id.,  177;  Johnson  vs.  Wetmore,  12  Barb.,  483;  Paine  vs.  Smith, 
2  Dner,  298. 

(3)  Glenny  vs.  Hitchins,  4  How.  Pr.  R..  98;  Purdy  vs.  Carpenter  and 
Ferris,  6  id..  861;  White  vs.  Hudson  River  Ins.  Co.,  7  id.,  341;  and  see  also 
Grant  vs.  Lasher,  2  Code  R.,  2;  Hunter  vs.  Frisbee,  id.,  59;  Hinds  vs. 
Tweddlo  and  Darlington,  7  How.  Pr.  R.,  278. 
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action^"  Wa£i  oonsidered  a  coiiipliazice  With  the  law, 
and  sufficiently  definite  to  raise  the  question  of  the 
sufficiency  of  the  facts  stated  in  the  complaint. 

Notwithstanding  this  rule  in  regard  to  stating  the 
grounds  of  demurrer  when  taken  to  the  sufficiency 
of  the  facts,  it  is  thought  that  in  respect  to  one  or 
two  other  subdiyisions  of  the  section  allowing  a 
demurrer  to  the  complaint,  a  greater  particuUrity 
is  required  than  would  be  attained  by  using  the 
exact  words  of  the  statute.  This  is  pointed  out, 
very,  accurately,  I  think,/ fay  Justice  HaiR&is  in 
Getty  vs.  The  Hudson. River  Railroad  Company.  (1) 
^'  In  some  instances,"  he  says,  ^'  two  distinct  grounds 
of  demurrer  are  enibraced  in  .^ne  of  the  subdivision^ 
of  the  section  mentioned.  Thus,  the  defendant  is 
authorized  to  demur  when,  it  appears  that  the  court 
has  no  jurisdiction  of;  the  person  of  the  defendant,^, 
or  the  subject  of  the  action.  *  In  a  demurrer  for 
want  of  jurisdiction  it  would,  undoubtedly,  be:  ne- 
cessary for  the  defendant  to  stat^  whether  the 
alleged  want  of  jurisdiction  related  to  the  ^  person 
of  the  defendant,'  or  *  the  subject  of  the  action.' 
So,  when  the  defendant  demurs  on  the  ground  tbat 
it  appears  on  the  face  of  the  complaint  that  there 
is  a  defect  of  parties,  plaintiff  or  defendant,  he  sbx)uld 
state  whether  it  is  a  defect  of  parties  plaiiUiff  or 
-^nxM^h  defendant^  upon  which  he  relies.  But  in 
respect  .to  the  other  grounds  of  demurrer,  I  do  not 
understand  that  anything  more  is  required  than  to 


(l)8HoW.  Pr.  K.,  177. 
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state  the    objection  in    the    very  words  of  the 
statute/^ 

In  regar4  to  a  demurrer  for  defect  of  parties,  the 
same  distinction  was  pointed  out  in  a  Torj  early- 
case  (1)  under  the  Code  by  Justice  ORnn^r,  and 
indeed,  a  rather  more  strict,  and,  I  think,  perfectly 
eorrect  principle  indicated,  that  is  to  say,  that  though 
a  ground  of  demurrer  is  well  assigned  which  alleges 
generally  that  the  complaint  does  not  state  fiicts 
sufficient  to  constitute  a  cause  of  action,  yet  there  is 
a  class  of  cases  in  which  such  a  demurrer  might  not 
be  sufficient ;  as  for  example,  to  say  generally  that 
the  complaint  showed  th^re  was  a  defect  of  parties, 
without  specifying  "who  should  be  joined,  or  who 
were  misjoined.  This  was  precisely  the  equity  rule. 
Where  a  demurrer' was  put  in  for  want  of  the  neees*- 
swry  parties,  it  must  show  who  were  the  proper 
parties  from  the  facts. stated  in  the  bill,  liot  indeed 
in  all  cases  by  name,  for  that  might  be  iiixpossible, 
but  in  such  a  manner  as  to  point  out  to  thei  plaintiff 
the  objection  to  his  bill,  and  to  enable  him  to  amend 
by  making  proper  parties.  (2)  And  this,  it  must  be 
conceded  is  a  safe  and  convenient  rule  of  pmctice 
under  the  Oode. 

Though  a  demurrer,  which  specifies  generally  for 
cause  that  the  complaint  does  not  state  facts  suffi- 
cient to  constitute  a  cause  of  action,  is  undoubtedly 
sufficient  within  the  decision  in  Haire  vs.  Baker^ 


(1)  De  Witt  vs.  SiHft,  8  How.  Pr.  R.,  281. 

(2)  Story*!  £q.  VU,  fee.  6i8,  and  cases  there  cited. 
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supra^  there  is  nothing  to  prevent  the  defendant 
(or  if  the  demurrer  be  to  the  answer,  the  plaintiff )« 
from  pointing  oat  specificaUy  the  gromid  of  objec^ 
tion ;  and  this,  no  doubt,  is  in  all  cases  the  bettev 
and  safer  practice.  In  the  recent  case  of  I>ougkfcy 
vs.  Develin,(l)  the  court  says,  it  will  not  fedl  bound 
to  sustain  a  demurrer  upon  a  ground  not  raised  in 
the  argument.  So^  on  appeal,  an  objeotioii  raised 
for  the  first  time  in  the  appellate  court  may  be 
disregarded.  In  order,  therefore,  to  avoid  any 
question  om  this  point,  a  brief  specifidatidai  in  tbe 
demurrer  of  the  defects  in  the  pleadifng  objected  to, 
and  coupled  with  the  general  demurrer  in  the  words 
of  the  statute^  will  be  found  convenient  in  prMtioB. 
There  are  cases,  no  cbubt^  in  whieh^  from  their 
nature^  a  general  allegation  in  the  Umgoage  of  the 
Code  is  not  only  sufficient,  but  all  that  can;  be 
proper.  Thus,  if  &  demurrer  is  taken  fiir  the  cause 
that  '*  there  is  another  action  pending  b^twe^n  tbe 
same  parties  for  the  same  cause/'  and  the  complaint 
plainly  show  this  on  its  faoey  there  can  be  little 
ddubt,  as  was  said  in  Swifi  vs.  De witt,  atqfra^  that  la 
demurrer  in  these  words  afame  would  be  proper. 
In.  such  case  it  might  be  difficult  to  make  a  iftCMre 
distinct  or  particular  specification  of  the  grouuds  of 
demurrer.  But  in  nearly  every  other  class  of  cases 
such  particular  specification  can,  and^^  whenever  ne- 
cessary to  apprise  the  other  party  of  the  exact  poin;t 
of  objection,  should  be  made,  or  if  not  made,  ikte 


Hill  <       II 


0)  3  Daer,  627. 
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court,  on  the  trial  or  hearing,  might,  in  a  proper 
case,  refuse  to  permit  the  point  to  be  raised.  Thus, 
if  the  pktinti£f  demur  on  the  ground  ^^  that  seTeral 
causes  of  action  have  been  improperly  united,"  the 
question  might  arise  as  to  what  V  improper  "  union 
the  party  objecting  meant;  whether  a  union  of  two 
causes  of  action  separate  and  distinct  in  themselves, 
and  not  referable  to  one  only  of  the  classes  specified, 
or  a  union  by >  blending  and  mingling  togetiier,  con- 
trary to  the  Code,  two  or  more  causes  of  action 
'which  might  be  properly  united  if  separately  stated. 
In  such  case  it  would  be  manifestly  proper  to  state 
distinctly  the  precise  point  of  the  defect  which  it 
is  intended  to  raise  on  the  argument,  and  if  not 
done,  I  think  the  court,  in  analogy  to  the  practice  on 
general  and  special  demurrer  uhdeb  the  old  system, 
should  refuse  to  permit  any  other  question  to  be 
raised  on  the  argument  than  the  general  question 
whether  the  causes  of  action  are  compatible.(l)  In- 
deed, it  has  heen  expressly  held  iii  case  of  a  demur- 
rer to  ah  answer  under  the  Code,(2)  that  if  the  de- 
(murrer  does  not  specify  the  grounds  thereof,  the 
objection  cannot  afterwards  be  taken  on  the  argu- 
ment. The  same  principle  is  doubtless  well  ap- 
plied to  a  demurrer  to  a  complaint  or  reply. 


(1)  And  this  has  been  so  held  by  Justice  DxAir,  in  the  late  case  of  Moore 
Ys.  Smith  and  Marshall  (10  How.  861),  and  a  deinnrrer  to  a  complaint 
oVBimled  for  not  specifying  the  precise  gronhd  thereof^  namely,  that  the 
causes  of  action  were  not  separately  stated  in  the  complaint. 

(2)  Kneiss  ts.  Seligman,  8  Barb.  S.  C  R.  489;  6  How.  Pr.  R.  425. 

( 
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The  party  demurring  is  required  to  "  state  the 
grounds  "  of  his  objection.  In  the  case  of  a  demur- 
rer to  the  complaint,  he  must  "  distinctly  specify" 
such  grounds  of  objection,  and  if  he  do  not,  the 
demurrer  may  be  disregarded ;  that  is,  treated  as  a 
nullity  (the  plaintiff  having  returned  it,  or  notified 
the  defendant  that  it  would  be  disregarded),  (1)  and 
the  plaintiff  may  thereupon  enter  judgment,  as  in 
case  of  4  4^fault. 

The  Code  is  silent  as  to  how  a  demurrer  to  an 
answer  or  reply  is  to  be  treated,  when  such  demur- 
rer does  not  state  the  ground  of  the  insufficiency. 
I  understand,  however,  the  practice  to  be  that  it 
may  be  treated  in  the  same  way  as  a  demurrer  to  a 
complaint  which  is  defective  in  this  particular.  A 
demurrer,  it  has  been  said  in  a  late  case,  is  a  plead- 
ing which  is  not  properly  within  the  160th  section 
of  the  Code,  so  as  to  be  the  subject  of  a  motion  to 
strike  out  or  make  more  definite  j(2)  unless,  indeed, 
in  case  where,,  by  the  Code,  the  demurrer  is  clearly 
frivolous.(3)  If  this  summary  manner,  therefore, 
of  treating  the  demurrer  as  a  nullity  were  not 
allowed,  the  party  aggrieved  would  have  no  remedy 
except  to  bring  it  on  for  argument  in  the  usual  way. 


(1)  See  praetioe  on  disregardiiig  a  pleading,  unit,  pages  876,  589. 

(2)  Smith  vs.  Brown,  6  How.  Pr.  R..,  685  ;  See  also  Otis  ts.  Boss  and 
others,  8  How.  Pr.  R.,  198. 

(8)  Am.  Code/ sec.  247. 
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SECTION  V. 

OBJECTION  TO  PLEABINO  WHBK  TO  BB  TAKJBN  BT  ANSWBR, 
WHEN  ON  MOTION  OB  BT  DSMUBBBE,  A2fD  WHBN  PBSUBD 
WAIVED, 

An  objection  to  a  defective  pleading  may  be 
taken  in  various  ways.  Sometimes  it  can  be  done 
only,  by  demurrer ;  sometimes  a  motion  to  strike 
out  the  defective  pleading  is  the  proper  course; 
sometimes  a  party  has  his  election  to  adopt  one  or 
the  other  modes ;  sometimes  the  objection  can  be 
raised  by  answer  alone ;  and  sometimes  it  may  be 
raised  after  issue  of  fact,  on  the  trial,  or  even  at  a 
later  stage  of  the  cause. 

These  various  modes  of  objection  to  a  defective 
pleading  have  already  been  considered  to  some 
extent  in  the  course  of  this  work,  their  distinction 
pointed  out,  and  perhaps  most  of  the  decisions  upon 
the  subject  referred  to.  It  may,  however,  be  useful 
briefly  to  present  in  this  place  a  summary  view  of 
the  question,  for  convenience  of  reference;  and 
first,  in  what  cases  should  the  objection  to  a  pleading 
be  taken 

By  answer.  A  party  may  either  demur  to  or 
answer  the  previous  pleading  of  his  adversary.  He 
may  do  the  one  or  the  other,  but  cannot  do  both  to 
the  same  cause  of  action.  If  he  answers,  his  de* 
murrer  is  waived,  though  it  is  presumed  he  might 
be  permitted  by  the  court,  on  terms,  and  on  good 
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caufie  shown  to  withdraw  an  answer,  and  demur. 
When  a  demurrer  baa  been  overruled,  the  party 
demurring  is  not  entitled  to  put  in  an  answer  as  a 
matter  of  right,  but  the  court  in  its  discretion 
may  allow  him  to  do  so  on  such  terms  as  may  be 
just,  if  it  cepptOT  that  the  demurner  was  interposed  in 
good  faith.{l) 

Under  the  old  practice,  where  a  demurrer  was 
not  frivolous,  the  court  would  allow  it  to  be  with- 
drawn on  payment  of  costs,  after  they  had  ruled 
against  it,  on  application  made  at  the  same  te.rm 
before  judgment  was  entered.(2)  Otherwise,  if  the 
demurrer  was  frivolous,  even  though  the  application 
Iras  accompanied  by  an  affidavit  of  merits.(3)  And 
by  statute,  where  the  demurrer  was  special  for  form, 
and  overruled,  judgment  was  absolute,  and  no  plea 
or  other  defence  could  be  allowed.(4.)  This,  how- 
ever, did  not  apply  where  the  objection  eould  be 
raised  by  general  deniurror.(5)  Under  the  Code 
it  must  appear,  in  all  cases,  that  the  demurrer  was 
interposed  in  good  Jaith^  in  order  to  authorize  the 
court  to  allow  an  answer  at  all.  Thus,  the  judg- 
ment, if  a  frivolous  demurrer  is  of  such  a  nature  as 
to  be  clearly  apparent  that  it  is  put  in  as  a  sham 
defence,  will  be  final,  and  no  affidavit  of  merits  can 
help  it.(l)    In  every  other  case  it  is  within  the 


(1)  Am.  Code,  sec.  172. 

(2)  1  John.  C,  411;  2  id.,  284$  8  id.,  800}  8  Jolm.,  140}  2  CaiMS,  860. 
(8)  1  John.,  186;  but  see  10  Wend.,  628. 

(4)  2  R.  S.  (8d  ed.),  448,  sec.  28.        (6)  7  Wend.,  461. 

(6)  Thongh  It  seems  there  sre  cases  in  which,  on  an  affidarit  of  merits, 
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discretion  of  the  court,  on  overruling  a  delnurrer, 
to  allow  an  answer  or  not ;  but  the  usual  course  is, 
on  overruling  the  demurrer,  to  give  leave  to  the. 
defendant  to  answer  on  payment  of  costs,  without 
any  affidavit  of  merits.  If  this  provision,  however, 
be  not  included  in  the  order  overruling  the  demurrer, 
the  defendant  may  obtain  it  on  motion,  supported 
by  an  affidavit  of  merits,  and  that  his  demurrer 
was  interposed  in  good  faith. 

It  is  to  be  observed  that  the  answer  is  proper 
only  to  raise  an  objection  to  a  pleading  where  that 
objection  does  not  appear  on  the  face  thereof,  as  for 
want  of  parties,  another  action  pending,  &c.,  &c. 
An  answer  which  undertakes  to  raise  an  objection 
to  the  complaint  of  any  one  of  the  causes  of  de- 
murrer enumerated  in  section  144,  where  the  objec- 
tion appears  on  the  &ce  of  the  pleading,  may  be 
regarded  as  insufficient^  within  the  meaning  of  the 
Code  and  the  cases  already  cited!  If  the  party 
intend  to  raise  such  objection  he  should  do  so  by  his 
demurrer. 

Objection  when  taken  by  demurrer  or  on  motion. — 
We  have  remarked  that  sometimes  a  demurrer  is 
the  only  proper  way  to  take  the  objection,  some-^ 
times  it  can  be  reached  only  on  motion^  and  some- 
times the  party  has  his  election.  These  distinctions 
have  already  been  considered  and  noticed  in  the 
first  three  sections  of  this  chapter.     The  following 


a  defendant  might  be  allowed  to  answer  on  the  OTerroling  of  a  AtItoIoub  de- 
murrer, the  court  being  satisfied  that  it  was  put  in  in  good  faith.  Appleby 
Ti.  Elkins,  4  Sand.,  678. 
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is  ft  summary  of  the  principles  recognized  by  the 
Code,  and  which  hare  been  established  by  the  lead- 
iBg  decisions  on  this  point: 

1.  Irrelevant  and  redundant  matter  cannot  be 
demurred  to,  but  the  objection  must  be  taken  by  a 
motion  to  strike  out.  This  has-been  held  in  several 
cases  which  have  been  already  cited,  and  may  be 
considered  as  well  settled.  Irrelevant  and  redun- 
dant matters  are  allegations  which  have  no  bearing 
on  the  subject  in  controversy,  and  cannot  properly 
be  put  in  issue  when  found  in  connection  with  such 
as  are  pertinent  and  constitute  a  cause  of  action  or 
defence.  A  demurrer  is  proper  only  when  an  entire 
pleading  is  defective.(l) 

2.  Nor  is  a  demurrer  proper  in  like  cases,  where 
the  allegations  are  indefinite  or  uncertain.  The 
remedy  must  be  on  motion  to  make  the  pleading 
more  definite  and  certain  by  amendment.(2) 

S.  But  the  motion  to  strike  out  is  not  confined  to 
mere  matters  of  redundancy  and  surplusage.  It 
may  be  made  to  an  entire  defence  or  answer,  when 
such  answer  is  sham  or  imlef9ant.(S)  And  so, 
where  an  answer  or  reply  is/nWou^,  an  application 
may  be  made  for  judgment  on  that  ground.(4) 

4.  In  some  of  these  cases,  however,  the  plaintiff 
may  demur,  and  is  not  necessarily  driven  to  hi^ 
motion  to  strike  out;  thus,  he  may  demur  to  an 


(1)  8  Sand.,  748;  6  How.  Pr.  R.,  476;  4  «.,  418;  1  Duer,  242. 

(2)  2  Sand.,  702;  6  How.  Pr.  B.,  221. 

(8)  Am.  Code,  sec.  162;  6  How.  Pr.  R.,  476. 

(4)  Am.  Code,  sec.  247,  and  lee  antty  pages  696-606. 
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answer  or  defence  which,  is  irrelevant^  or  he  may 
move  to  strike  it  out  under  section  152.  '^  A  plead- 
ing," says  Justice  Strong,  "  is  irrelevant  which  has 
no  substantial  relation  to  the  controversy  between 
the  parties  to  the  suit."(l)  Such  a  pleading  must, 
of  course,  be  instifficient.  And  so,  too,  a  frivolous 
reply  or  answer  may,  if  the  party  prefer,  be  de- 
murred to  as  insufficient,  although  the  Code  gives  a 
more  summary  remedy  by  an  application  for  judg- 
ment. And  it  is  recommended  as  th3  more  correct 
practice  that,  if  there  exist  any  doubt  as  to  the 
character  of  the  defence,  or  answer,  in  respect  to  its 
sufficiency,  that  is,  whether  it  is  really  a  frivolous 
or  irrelevant  defence  or  not,  it  is  always  proper  to 
demur,  instead  of  attempting  to  get  relief  on 
motion.  An  answer  must  be  palpably  frivolous  to 
such  a  degree  as  to  satisfy  the  court  that  it  was 
interposed  for  delay,  or  some  other  improper  motive, 
before  it  will  be  struck  out  on  motion.  If  not  so, 
the  court  will  deny  the  motion  and  leave  the  party 
objecting  to  his  demurrer.(2) 

5.  A  sham  answer,  it  seems,  is  to  be  disposed  of 
only  on  motion  to  strike  out,  and  is  not  the  subject 
of  demurrer ;  that  is,  adopting  the  strict  definition 
of  the  term,  that  a  sham  pleading  is  one  which  is 
good  on  its  face,  but  false  in  fact.(3) 


(1)  Seward  vs.  Miller,  6  How.Tr.  R.,  812,  and  see  ante,  page  602. 

(2)  6  How.  Pr.  R.,  249;  6  id.,  21,  812j  4  Sand.,  660;  1  Abbott's  Pr.  R. 
187;  1  Hill,  870,  672,  663;  18  Wend.,  680;  4  Cow.,  142.  And  see.  on  this 
subject,  pages  598  to  603,  and  cases  there  cited;  6  How.  Pr.  R.,  855; 
5  id.  249. 

(3)  The  above  general  rules  are  yery  concisely  and  well  stated  by 
Jostice  Bamvlo,  in  Nichols  vs.  Jones,  6  How.  Pr.  R.,  858,  as  follows: 
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6.  Where  pleadings  are  defectively  .stated,  that 
is,  where  they  violate  some  essential  rules  of  plead- 
ing adopted  by  the  Code,  as  where  the  reply  is 
inconsistent  with  the  complaint,  or  wl^ere  two  or 
more  causes  of  action  or  defences  are  mingled  and 
blended  together,  &c.,  it  seems  that  a  demurrer  may 
be  allowed  ;(1)  but  the  party  aggrieved  may  also 
move  tp  strike  out,  or  make  the  defective  pleading 
more  definite  and  certain;  and  he  should  be  re- 
quired to  resort  to  his  motion  whenever  the  defect 
can  be  effectually  corrected  in  that  way. 

Objection^  when  may  be  raised  on  the  trials  or  after- 
wardSf  and  when  deemed  waived. — ^Every  objection 
which  may  now  be  taken  by  demurrer,  or  which,  if 
not  appearing  on  the  face  of  the  complaint,  should 
be  set  up  in  the  answer,  is  deemed  to  be  waived  by 
a  failure  to  demur  or  answer,  except  only  the  objec- 
tion to  the  jurisdiction,  which  may  be  raised  at  any 
time,  and  the  objection  that  the  complaint  does 
not  state  facts  sufficient  to  constitute  a  cause  of 
action.(2) 

This  section  (sec.  144)  is  exclusively  applicable  to 
the  pleading  on  the  part  of  the  defendant.    There 


"  If  an  answer  otherwise  good,  is  loaded  with  unnecessary  and  redundant 
matters,  the  plaintiff's  counsel  should  more,  under  section  180,  to  hare 
such  matters  expunged.  If  doubts  are  entertdned  as  to  the  sufficiency,  in 
law  of  the  answer,  and  the  opinion  of  the  court  is  desired,  it  must  he  ob- 
tained by  demurrer.  If,  howerer,  any  defence  is  palpably  insufficient,  a 
motion  for  judgment  on  the  ground  of  (Hvolousness  is  the  proper  course; 
and  if  the  matters  of  defence  can  be  shown  to  be  clearly /ai«e,  a  motion  to 
strike  out  as  sham,  will  reach  the  eril." 

(1)  See  what  was  said  on  this  point,  antM^  pages  688,  684. 

(2)  Am.  Code,  sec.  144. 
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Beems  to  be  a  defect  in  the  Code  in  not  extending 
it  to  the  plaintiflTs  reply  to  a  counterclaim.  Thus, 
if  a  defendant  do  not  demur  for  non-joinder  of  par- 
tieS)  I4)parent  in  the  complaint,  he  is  held  to  have 
uraived  the  objection ;  but  if  the  same  defects  occur 
in  the  counterclaim,  th^  plaintiff  maj  omit  to  demur 
or  otherwise  point  them  out  to  the  defendant,  and 
yet  be  in  a  situation  to  take  advantage  of  them  on 
the  trial.  A  alone  may  thus  sue  B  on  a  contract  in 
ii^hich  C  is  jointly  interested  with  A  as  plaintiff, 
and  if  the  particular  objection  is  not  taken  by 
-demurrer  or  answer  on  tiie  part  of  B  it  cannot  be 
used  on  the  trial  to  defeat  the  action ;  but  in  a  prior 
suit  by  B  if  A  should  set  up  the  same  claim  by 
way  of  off-^et,  B  need  not  raise  the  objectioift  of  the 
non«-Joinder  of  C  in  his  reply,  but  may  prove  it  Km 
tiie  iriid  in  defeat  of  the  off-set. 

The  objection  of  an  improper  joiikder  of  husband 
«ad  wife  as  plaintiffs,  as  in  an  action  to  recover  the 
possession  of  real  property,  owBed  by  the  wife,  most 
be  taken  by  demurrer  if  it  appear  upon  tbe  &ce  of 
1i]A  complaint,  and  will  be  deemed  waived  by  an- 
swering over;(l)  so  a  suit  commenced  by  liie  wife 
as  sole  plaintiff.  The  objection  that  she  is  legally 
incapable  of  maintaining  the  suit  by  reason  of  her 
coverture  must  be  taken  by  demurrer,  or,  if  it  do 
not  appear  upon  the  face  of  the  complaint,  by  an- 
swer, otherwise  it  cannot  be  raided  on  the  trial.(2) 


(1)  Ingrahim  and  wire  ts.  Baldwin,  12  Barb.,  10. 

(2)  Hattiiigs  i«.  MtKinl^,  1  iSinlth^i  K.  Y.  Oon.  PI.  B.,  i98* 
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But  a  defect  of  jarisdictioQ  its  not  waived  by  a 
faihipe  to  take  the  objection  by  demurrer  or  answer. 
It  maj  be  shown  at  any  time,  and  whenever  it  ap«- 
pears  it  is  fifttal  to  the  action.  3o  also  the  objection 
that  the  complaint  does  not  state  facts  sufficient  to 
oonatitute  a  oanse  of  action,  thou^  not  taken  by 
demurrer,  is  not  waived.(l)  The  objection  may  be 
raised  upon  the  trial ;  and  where  there  are  two  de- 
fendants, if  the  complaint  does  not  state  facts 
sufficient  to  iconstitate  a  cause  of  actiooi  against  one 
of  them,  and  that  hct  appoM®  on  tbe  trial,  the  com- 
plaint will  be  dismissed  as  to  such  defendant.  So 
held  by  the  Court  of  Appealu  in  Montgfon^^ry 
County  Bank  vs.  Albany  City  Bank.(2) 

ObjectionB  to  the  jurisdiction,  and  that  tbe  -com* 
plaint  contains  no  cause  of  action,  may  be  raised 
even  when  the  defendant  having  answered  over, 
the  plaintiff  himself  takes  exception  to  such  answer 
by  a  demurrer.  For  on  the  argument  of  euch  de«- 
murrer,  the  <leiSesidant  may  attack  the  eomplaint, 
and  if  it  is  defective  in  either  of  these  particulars, 
judgment  will  be  rendered  against  him  on  demur- 
rer .(3)  The  objections  also,  it  seems,  may  be  raised 
after  answer  put  in,  on  motion  of  the  defendant  for 
judgment  upon  the  grouDd  of  such  defects  in  the 
complaint.  An  incurable  defect  in  the  complaint, 
says  Justice  Babculo,  in  Burnham  vs.  De  Bevorse 


(1)  Lnddington  ts.  TeflFt,  10  Barb.  S.  C.  B.,|14. 

(2)  8  Selden,  469. 

(8)  Tlie  People  ti.  Banker,  8  How.  Pr.  B.,  268-,  and  aee  ante,  pages  658i 

664. 
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et  al.y  (1)  "  is  not  waived  by  any  pleading,  but  may 
be  raised  whenever  the  parties  are  before  the  court, 
either  at  special  term  by  motion,  or  on  the  trial  by 
motion  in  arrest  after  verdict.  The  court  matf  re- 
gard it  even  on  general  demurrer."  And  the  objec- 
tion may  be  taken  on  appeal,  either  where  judgment 
has  been  rendered  by  default,  or  after  an  answer 
put  in,  and  trial.  For  a  defendant  admits  nothing 
more  by  a  default  than  the  truth  of  the  facts  alleged 
against  him ;  and  ^  on  a  trial  the  plaintiff  cannot 
prove  a  good  cause  of  action  under  a  complaint  con- 
taining none  ;(2)  though,  it  is  said,  in  Carley  vs. 
Wilkins,(3)  that  where  the  defendant  seeks  a  new 
trial  on  the  evidence^  and  does  not  appeal  on  the 
ground  of  the  insufficiency  of  the  complaint,,  there, 
evidence  showing  a  good  cause  of  action  under  a 
bad  complaint  will  sustain  the  judgment.  In  such 
a  case,  perhaps,  where  no  objection  has  been  taken 
on  the  trial  to  the  introduction  of  the  evidence,  or 
the  variance  between  the  pleading  and  proof,  the 
court  may  sustain  the  judgment  by  conforming  the 
■pleading  to  the^acts  proved.(4) 


(1)  8  How.  Pr.  R.,  169. 

(2)  Raynor  ▼«.  Clark,  7  Barb.  S.  G.  R.  681;  Bristol  ▼«.  Rensselaer  and 
Sar.  R.  R.  Go. ,  9  Barb.  S.  G.  R.,  169. 

(8)6Barb.  S.G.  R.,  65. 
(4)  Am.  Gode,  sec.  178. 
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SECTION  VI. 

FBIVOLOUS  DEMURRER  AND  PRACTICE  THEREON. 

The  Code,  as  originally  passed,  contained  no  pro- 
vision authorizing  judgment  on  a  summary  applica- 
tion in  case  a  demurrer  was  frivolous.  Section  247 
of  the  amendments  of  1849  made  the  following 
provision : 

**  If  a  demurrer,  answer  or  reply  be  frivolous,  the  party 
prejudiced  thereby,  upon  a  previous  notice  of  five  days,  may 
apply  to  a  judge  of  the  court,  either  in  or  out  of  court,  for  judg- 
ment thereon,  and  judgment  may  be  given  accordingly." 

It  will  not  lie  necessary  or  useful  here  to  notice 
the  various  decisions  made  prior  to  this  amendment 
as  affecting  and  regulating  the  practice  under  the 
original  Code.(l)  The  amendment  itself  prescribes 
specifically  and  definitely  the  practice,  and  points 
out  the  remedy.  The  most  serious  question  likely 
to  arise  under  the  section  in  respect  to  the  demurrer, 
will  probably  be,  What  is  a  frivolous  demurrer  ? 
By  a  frivolous  demurrer,  under  the  old  practice,  was 
meant  a  demurrer  interposed  merely  for  delay,  and 
which  has  no  color  or  foimdation.(2)  There  seems, 
however,  to  have  been  a  distinction  recognized 
between  such  a  demurrer  interposed  in  bad  faith, 
and  one  which  might  perhaps  have  been  put  in 


(1)  1  Code  B.,  25,  49, 84;  8  How.  Pr.  R.,  280, 289. 

(2)  Grah.  Pr.,  760. 
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with  the  hope  of  its  proving  successful,  although 
with  no  expectation  of  its  deciding  the  cause.  In 
the  former  case,  that  is,  when  not  put  in  in  good 
faith,  the  court  would  not  grant  the  defendant  leave 
even  on  an  affidavit  of  merits  to  plead  over.  But, 
in  the  latter  case,  it  seems  on  such  an  affidavit,  leave 
might  be  obtained.(l)  This  same  distinction  seems 
to  be  recognized  by  the  Code.  If  it  appear  that 
the  demurrer  was  interposed  in  good  faith,  the  court, 
in  its  discretion,  may  allow  the  party  to  answer.(2) 
Perhaps,  therefore,  the  definition  above,  that  a  fri- 
volous demurrer  is  one  interposed  merely  for  delay, 
is  too  narrow,  for  a  demurrer  under  the  present,  as 
under  the  old  practice,  may  be  entirely  frivolous, 
that  is  without  any  color  or  foundation,  and  yet 
have  been  put  in  not  for  delay  alone,  but  with 
some  expectation  of  its  success.  In  such  case  it 
would  be  very  properly  overruled  on  summary 
application  under  section  247,  but  the  defendant,  on 
the  proper  affidavit,  should  be  allowed  to  answer. 
This  was  intimated  in  the  case  of  Appleby  vs. 
Elkin8,(3)  where,  on  ruling  a  demurrer  to  be  frivo- 


(1)10  Wead.^623. 

(2)  Am.  Code,  sec.  172;  Enos  vs.  Thomas,  4  How.  Pr.  R.,  48. 

(8)  2  Sand.,  678.  ^ 

Tbe  ooraplatnt  In  that  case  w«s  aa  foUowi: 

"  That  the  defendant,  on  the  first  of  August,  1849,  made  his  promissory 
note  as  follows  (setting  forth  a'  copy)  and  delivered  the  same  to  Voah 
Bidley,  (the  pagree)  who. thereupon  endoned  the  same  to  the  plalaUff. 
That  the  said  defendant  did  not  pay  the  same  when  it  became  dne,  and 
that  the  defendant  is  indebted  to  the  plaintiff  upon  the  same  note  in  the 
sum  of  $160  besides!  interest." 
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loQs,  judgment  was  directed  for  defendants  and 
there  being  no  affidavit  of  merits,  leave  to  answer 
was  refused ;  an  answer  in  such  case  was  allowed  in 
Enos  and  others  vs.  Thomas  and  others,  at  special 
term.(l) 

It  was  held  in  a  case  under  the  Code,  that  where 
a  complaint  by  an  endorser  of  a  promissory  note 
alleged  that  the  plaintiff  was  the  ^'lawful  holder'' 
of  the  note,  and  the  defendant  demurred,  alleging 
for  cause  that  it  did  not  appear  from  the  complaint 
that  the  plaintiff  waa  the  ^'  owner  "  of  the  note,  that 
such  a  demurrer  could  not  be  treated  as  frivolous.(2) 
But  a  demurrer  will  be  regarded  as  frivolous  if  it 
appears  to  be  taken  merely  for  delay,  or  if  the 
grounds  of  the  demurrer  are  clearly  untenable. 
Thus  it  was  held  at  special  term,  in  Howell  vs. 
Frazer  and  others,(3)  that  if  a  party  mistake  his 
remedy  and  demur  when  the  objection  should  be 
taken  by  motion  to  make  the  pleading  more  certain, 
the  demurrer  is  frivolous.  In  that  case,  the  de- 
fendant demurred  because  the  complaint  alleged 
that  the  plaintiff  believed,  {re,  instead  of  alleging 
on  his  information  and  belief.  It  was  remarked  by 
Justice  Mitchell,  '*  If  a  pleading  is  correct  in  sub- 


The  defendant  demurred  for  the  following  cauies : 

1.  That  the  complaint  does  not  show  that  the  plalDttflT  is  the  lawfal 
holder  oif  t|if  note  on  which  the  action  ia  bronght.  2.  It  is  not  arerred 
that  the  said  note  is  dae.  8.  The  complaint  does  not  state  facts  sufficient 
to  constitute  a  cause  of  action. 

(1)  4  How.  Pr.  R.,  48. 

(2)  Beech  ts.  Gallup,  2  Code  R.,  66. 

(8)  6  How.  Pr.  R.,  221;  1  G.  R.,  N.  S.,  271. 
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stance,  but  not  in  form,  the  remedy  is  not  by 
demurrer,  but  by  a  motion  to  make  it  more  certain 
or  definite,  or  by  some  other  way  than  demurrer. 
The  Code,  never  intended  that  judgment  should  be 
given  against  a  party  who  has  merits  for  a  mere 
matter  of  form." 

Nor  will  a  demurrer  be  overruled  as  frivolous  in 
a  case  where  the  defendant  demurs  and  answers  to 
the  same  cause  of  action.  In  such  case  the  answer 
cannot  be  treated  as  a  nullity,  and  judgment  ren- 
dered for  plaintiff  because  of  the  frivoiousness  of 
the  demurrer.  The  proper  course,  it  seems,  is  to 
move  to  strike  out  the  demurrer  or  the  an8wer.(l) 

It  will  be  impossible  to  enumerate  the  cases  in 
which  a  demurrer  may  be  deemed  frivolous  ;  nor  in- 
deed is  it  an  easy  matter  to  lay  down  any  general 
rule  that  will  reach  every  variety  of  case.  A  frivo- 
lous demurrer  is  one  which  without  argument  and 
at  first  glance  must  be  pronounced  bad.  The 
grounds  thereof  should  be  dearly  untenable  ;{2) 
and  if  the  matter  is  fairly  susceptible  of  argument 
it  should  not  be  treated  as  a  frivolous  demurrer. 
The  mere  argument  of  counsel,  in  opposition,  is  not 
sufficient ;  there  should  be  some  color  or  semblance 
of  reality .(3)  The  dividing  line,  however,  between 
a  real  and  a  frivolous  demurrer,  is  not  by  any  means 
clearly  defined,  and  it  will  in  general,  rest  much  in 
the  discretion  of  the  court  whether  to  entertain  the 


(1)  Spelman  ts.  Weider,  6  How.  Pr.  R.,  5. 

(2)  Neefua  vs.  Kloppenbargh,  2  Code  B.,  276. 
(8)  Grah.  Pr.,  759. 
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motion  at  chambers  and  on  five  days'  notice,  or 
whether  to  put  the  party  to  his  motion,  on  regular 
notice,  at  the  Circuit  Court  or  special  term.  This 
seems  now  to  be  really  the  only  practical  point  of 
distinction  between  them ;  for  as  all  issues  of  law 
are  now,  by  the  Code,  required  to  be  tried  at  special 
term  or  Circuit  Court,  and  (unless  otherwise  ordered) 
have  preference  on  the  calender,(l)  there  will  not 
in  general  be  much  delay  in  getting  a  decision. 
Where  there  are  doubts,  therefore,  as  to  the  frivol- 
ousness  of  the  demurrer,  it  ii(ill  be  always  better  to 
notice  it  in  the  regular  way  for  the  first  circuit  or 
special  term  in  the  county  where  the  trial  is  to  be 
had.(2) 

A  motion  for  judgment,  on  the  ground  of  the 
frivolousness  of  the  demurrer,  m^y  be  made  before 
the  expiration  of  the  time  to  amend,  and  if  an  amend-^ 
ment  be  made,  so  that  the  demurrer  is  no  longer 
frivolous,  the  motion  will  be  denied  without  costs.(3) 


(1)  Am.  Code,  mc.  265. 

(2)  See  pott,  chap.  8,  sec.  2,  as  to  bow  and  where  an  iiiae  of  law  it  to 
be  tried. 

(8)  Currie  vs.  Baldwin,  4  Sand.,  690. 
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CHAPTER  VIII. 


OF  THE  ISSUE. 


The  parties  having  made  their  various  allegations, 
and  sax  issue  being  formed,  presenting  the  points  in 
controversy  in  the  suit,  the  next  consideration  will 
be  as  to  the  mode  and  manner  of  disposing  of  this 
issue,  and  as  to  the  legal  effect  of  the  matters  plead- 
ed, aiid  how  the/  are  to  be  used  upon  the  trial.  ,  A 
full  consideration  of  this  subject  would  involve  to 
some  extent  the  subject  of  practice  in  courts  of  law, 
Keeping  in  view  the  object  of  this  work,  which  has 
been  simply  to  treat  upon  the  pleadings  in  an  action, 
as  a  distinct  branch  from  the  practice,  I  shall  not 
attempt  to  comment  at  length  upon  the  mode  and 
manner  of  conducting  the  trial  of  an  issue,  either  of 
law  or  of  fact,  but  will  barely  glance  at  it  for  the 
purpose  of  enabling  the  reader  more  clearly  to  com- 
prehend the  nature  of  some  questions  of  pleading, 
growing  out  of  and  connected  with  the  issue. 

The  present  chapter  will  be  divided  into  the  fol- 
lowing sections : 

1.  Issues  of  law  and  of  fact. 

2.  How  and  where  issue  to  be  tried. 
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3.  E£fect  of  the  pleadings,  and  what  facts  are 
deemed  admitted  on  the  trial. 

4.  Pleadings,  how  to  be  construed. 

6.  Special  rules  applicable  to  pleadings. 


SECTION  I. 

ISSUES   OF  LAW  AND  OF  FACT. 

The  definition  and  nature  of  tm  issue  have  not 
been  materially  changed  by  the  Code.  Blackstone 
defines  an  issue  to  be :  '^  When  in  the  course  of 
pleading  they  come  to  a  point,  which  is  affirmed  on 
one  side  and  denied  on  the  other,  they  are  then  said 
to  be  at  i8sue."(l)  A  broader  definition,  and  one 
more  conformable  to  the  theory  of  the  Code,  is 
given  by  another  writer  thus:  **  An  issue  is,  when 
both  parties  join  upon  somewhat  that  they  refer 
unto  a  trial,  to  make  an  end  of  the  suit.''(2)  The 
issue  is  very  accurately  defined  by  Stephens  in  his 
treatise  on  pleading  to  be:  '*Some  question,  either 
of  fact  or  law,  disputed  between  the  parties,  iand 
mutually  proposed  and  accepted  by  them,  as  the 
subject  for  deci8ion."(3) 


(1)  8  Black.  Com.,  818.     (2)  Finch  Law,  886. 
(8)  8  Steph.  on  PI.,  124. 
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The  Code  defines  an  issue  substantially  in  the 
same  terms : 

■ 

Sec.  248.  Issaes  arise  upon  the  pleadings,  when  a  fact  or 
conclusion  of  law  is  maintained  by  one  party  and  controTcrted 
by  the  other.    They  are  of  two  kinds: 

1.  Of  law;  and 

2.  Of  fact 

It  is  obvious  that  the  object  of  all  pleading  is  the 
production  of  an  issue — that  which,  in  the  language 
of  the  Code,  is  **  maintained  by  one  party  and  con- 
troverted by  the  other."  The  controversy  between 
the  pasties  is  to  be  narrowed  down  to  the  exact 
points  in  dispute,  and  these  are  to  be  referred  to  the 
proper  tribunal  for  decision.  The  pleading  is  the 
record  of  these  allegations  to  enable  the  tribunal 
before  which  the  issue  is  tried  to  understand  and 
determine  the  precise  points  in  controversy.  There 
is  no  difference  in  this  respect  between  pleadings 
at  law  and  in  equity.  Both  are  designed  *^  to  bring 
the  matters  in  controversy  between  the  parties  who 
are  interested  therein,  before  the  tribunal  by  which 
they  are  to  be  adjudicated."  (1) 

Under  the  Code,  as  at  common  law,  issues  are  of 
two  kinds,  of  law  and  of  fact.  They  are  thus 
defined : 

Seo.  249.  An  issue  of  law  arises 

1.  Upon  a  demurrer  to  the  complaint,  answer,  or  reply,  or 
to  some  part  thereof. 
Sec.  250.  An  issue  of  fact  arises  : 


(1)  Story  Eq.  PI.;  tec.  1. 
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1.  Upon  a  material  allegation  in  the  complaint,  controverted 
by  the  auswer  ;  or, 

2.  Upon  new  matter  in  the  answer,  controverted  by  the  re- 
ply ;  or, 

3.  Upon  new  matter  in  the  reply,  except  an  issue  of  law  is 
joined  thereon. 

It  will  thus  be  seen  that  an  issue  of  law  arises 
wholly  on  a  demurrer^  that  is,  where  the  party 
taking  such  an  objection,  admits  the  allegations  set 
forth  in  the  pleading  of  the  opposite  t)arty  to  be 
true,  but  claims  that  the  allegations  do  not  disclose 
such  a  case  on  the  merits  as  constitutes  a  good  cause 
of  action  or  defence.  This  issue  so  raised  is  wholly 
a  question  of  law  to  be  tried  by  the  court.  An 
issue  of  fact,  on  the  contrary,  arises  on  the  denial  by 
either  party  of  the  allegations  in  a  pleading.  The 
allegation  denied  or  controverted,  in  order  to  pro- 
duce such  an  issue  as  is  contemplated  by  the  Code, 
must  be  a  *^  material  allegation,''(l)  that  is,  as  I 
understand  it,  not  an  allegation  which,  if  disproved, 
would  be  entirely  decisive  of  the  whole  issue,  but 
an  allegation  material  to  the  specific  relief  sought, 
whether  in  the  enforcement  or  protection  of  a  right, 
or  the  redress  or  prevention  of  a  wrong,  and  mate- 
rial to  the  judgment  which  the  court  is  to  pronounce 
upon  proof  of  the  facts,  or  such  of  them  as  entitle 


*(1)  Section  260  Code,  Sub.  1.— The  second  and  third  Rubdivistons  of  the 
gection,  defining  how  an  issae  is  raised  on  "  new  matter"  in  the  answer  or 
reply,  omits  the  word  "  material."  It  cannot  be  doubted,  however,  that 
the  ''  new  matter"  spoken  of  is  snch  only  as  is  "  material"  to  the  nature  of 
the  relief  sought  or  the  defence  interposed. 
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the  party  to  judgment.     This  issue  so  raised  is 
triable  by  a  jury,  or  in  certain  cases,  by  the  oourt 
sitting  as  a  jury,  or  by  referees. 
The  Code  provides  further :  that 

"  Issues,  both  of  law  and  of  fact,  may  arise  upon  different 
parts  of  the  pleadings  in  the  same  action.  In  suoh  cases  the 
issues  of  law  must  be  first  tried,  uuless  the  court  otherwise 
direct."(l) 

The  words  in  italics  in  the  above  section  were  not 
in  the  original  Code,  and  were  inserted  by  the 
amendments  of  1849.  It  has  been  repeatedly  de* 
cided  since  that  amendment,  and  it  is  believed  the 
practice  is  now  well  settled,  tha.t  a  party  cannot 
demur  and  answer  the  same  pleading.  Nor  can  he 
demur  to  part  of  one  entire  cause  of  action  and 
answer  the  residue,(2)  In  Spelman  vs.  Weider,  (3) 
Justice  WiiXARD,  in  such  a  case  refused  to  treat 
the  answer  as  a  nullity  and  to  render  judgment  on 
the  demurrer  as  frivolous,  holding  the  proper  remedy 
of  the  party  to  be  to  move  to  .strike  out  one  of  the 
pleadings,  and  to  compel  the  opposite  party  to  elect 
by  which  issue  he  would  abide. 

If  it  be  thus  necessary  that  a  separate  issue  of  law 
or  of  fact  be  raided  on  each  distinct  cause  of  action 
or  of  defence,  and  that  a  demurrer  and  answer  can- 
not both  be  interposed  to  the  same  allegations,  so 
too  must  an  issue  of  law  or  of  fact  be  joined  upon 
an  entire  cause  of  action  or  defence.    Mere  state- 


CD  Am.  Code,  sec.  251.  (2)  iDgraham  tb.  Baldman,  12  Barb.,  10. 

(8)  4  How.,  878;  8  Code  B.,  59;  5  How.,  5;  id.,  206. 
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ments  and  allegations  which  do  not  of  themselves 
constitute  one  entire  ground  of  action  or  defence, 
cannot  be  demurred  to.  No  issue  is  formed  by  such 
a  demurrer  capable  of  trials  and  the  party  aggrieved 
may  move  to  strike  them  out.(l) 

Issue  must  be  single. — It  is  laid  down  in  the  books 
on  pleading  that  an  issue  should  be  single^  certain 
and  materiaL{2)  By  single  is  not  meant  that  only 
one  point  i^  to  be  presented  for  trial,  or  one  question 
to  decide  the  action.  Even  under  the  old  system  of 
pleading  at  law,  this  was  not  the  case.(3)  It  was 
found  that  some  controversies  might  admit  of  many 
questions  arising  on  the  pleadings,  or  distinct  issues, 
as  for  example  where  several  distinct  causes  of 
action  were  united  in  the  same  declaration,  or  seve- 
ral pleas  pleaded  to  the  same  claim.  The  determi- 
nation of  the  whole  matter  in  controversy  necessarily 
required  that  all  these  several  issues  should  be 
decided.  Under  the  old  common  law  pleadings  it 
was  said  that  in  the  case  of  several  claims  united  in 
the  same  declaration,  the  issues  raised  on  each  claim 
should  all  be  decided,  but  that  in  case  of  a  single 
claim  the  same  consideration  did  not  apply,  for  the 
decision  of  any  one  of  the  material  issues  that  may 
arise  upon  it  will  be  suflBcient  to  dispose  of  the 
ejitire  claim.(4)  This  doctrine  is  not  entirely  ap- 
plicable to  the  Code,  which   provides  that    "the 


(1)  4  How.,  418;  8  id.  410.  (2)  Stephen  PI.,  186;  1  Chit.  Fl.,  652 

(3)  8  Cainos,  162;  I  Ban.,  316;  8  Wend.,  129;  2  John.,  462;  8  Cow., 
808;  6  id.,  46. 

(4)  Stepb.  onPl.,181. 
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defendant  may  set  forth  as  many  defences  as  he 
shall  have/'  &c.  Thus,  to  a  contract,  he  may  plead 
the  statute  of  limitations,  infancy,  duress,  &c.,  and 
raise  several  distinct  issues,  the  determination  of  one 
of  which  adversely  to  the  defendant  does  not  neces- 
sarily decide  the  action.  All  that  is  meant  now  by 
the  rule,  that  the  issue  must  be  single^  is,  that  upon 
a  single  claim,  as  for  damages,  or  the  recovery  of 
specific  real  or  personal  property,  each  matter  of 
defence  set  forth  shall,  in  the  language  of  the  Code, 
be  "  separately  stated,"  and  that  each  of  such  sepa- 
rate matters  of  defence  to  each  single  clmm  alleged 
shall  present  an  issuable  point,  capable  of  being 
tried.  An  answer,  under  the  Code,  does  not  contain 
a  double  defence  because  it  denies  two  facts,  both 
of  w*hich  are  necessary  to  make  out  a  good  cause  of 
action.(l) 

Must  be  certain. — The  issue  was  also  required  to 
be  certain.  By  this  is  meant  that  the  issue  must  be 
particular  or  specific^  as  opposed  to  undue  gene- 
rality. It  was  considered  one  of  the  essential 
qualities  of  ihe  issue  that  it  should  be  certain.(2) 
A  material  and  traversable  fact  must  in  generail  be 
expressly  stated,  and  cannot  be  inferred  from  other 
parts  of  the  pleadingi(S)  So  too,  certainty  in  the 
issue  required  a  certain  time  and  place  to  be  stated 
to  every  material  and  traversable  fact.  This,  how- 
ever, is  now  mere  matter  of  form,  unless,  in  those 


(1)  Otis  TS.  Boss,  8  How.  Pr.  R.,  198.  (2)  Stepb.  on  PU,  188. 

(8)  7  J.ohn.,  76.  • 
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cases  where  time  and  place  enter  into  the  substance 
of  the  contract,  and  must  be  proved  to  sustain  the 
action;  or  are  necessary  to  apprise  the  opposite 
party  of  the  precise  nature  and  extent  of  the  claim 
relied  on*  So  too>  the  pleadings  were  required  to 
specify  quantity,  quality,  and  value,(l)  in  order  to 
effect  this  certainty  in  the  issue,  which  the  artificial 
rules  of  pleading  at  common  law  required.  The 
certainty  required  in  the  pleadings  was  what  was 
called  certainty  to  a  common  intent,(2)  that  is  what 
on  a  fair  and  reasonable  construction,  may  be  called 
certain,  without  recurring  to  possible  facts,(3)  or,  to 
adopt  a  former  definition  of  the  Code,  the  &ct8 
must  be  stated  in  such  a  manner  as  *^  to  enable  a 
person  of  common  imderatanding  to  know  what  is 
intended." 

Must  be  material. — But  the  essential  point  in  the 
issue  was,  and  ^nder  our  new  system  of  pleading 
still  is,  that  it  should  be  material.  The  pleadings 
are,  therefore,  required  to  state  material  and  issuable. 
facts.  No  allegations^  except  such  as  may  be  tra?- 
versed  and  as  may  properly  be  put  in  issue  and 
tried,  can  be  inserted.  Or,  if  such  allegations  are 
inserted,  they  may  be  entirely  disregp,rded.  A 
neglect  to  answer  them  cannot  in  any  way  prejudice 
the  other  party;  for  it  is  only  every  material  alle- 
gation in  the  complaint,  &c.,  which  is  to  be  taken  as 
true  imless  denied. 


(1)  Steph.  on  PI.,  206.  (2)  4  Barb.,  696. 

(8)  9  John.,  814, 19  id.  849. 
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A  demurrer  admits  only  the  facts  stated  in  the 
complaint  which  are  material  to  the  action,  relevant 
and  well  pleaded,  and  does  not  admit  conclusions  or 
inferences  of  law.(l)  In  analogy  with  this  rule  it 
has  been  laid  down  that  such  conclusions  and  infer- 
ences, as  well  as  all  other  matter  not  material  to 
the  issue,  should  not  be  controverted  or  denied  by 
the  pleader;  but  that  they  should  be  entirely  dis- 
regarded unless  a  motion  is  made  to  strike  them  out 
as  irrelevant  or  redundant.(2) 

An  immaterial  issue^  as  contradistinguished  from 
a  material  issue,  is  defined  to  be  an  issue  "unfit  to 
decide  the  action,"(3)  one  that  "  will  not  determine 
the  merits  of  the  cause,''(4)  "a  point  not  decisive 
of  the  right  of  the  case. "(5) 

It  has  been  thought  that  this  rule  cannot  be  ap- 
plied to  an  action  for  equitable  relief,  but  is  merely 
an  incident  of  the  mode  of  trial  im  common  law 
actions.(6)  A  "  material  issue,"  in  the  common  law 
sense,  being  defined  an  issue  decisive  of  the  whole 
case ;  in  an  equity  sense,  an  issue  upon  a  fact  which 
has  some  bearing  upon  the  equity  sought  to  be 
established.  It  is  unnecessary  to  repeat  here  what 
was  said  in  the  first  chapter  of  this  work(7)  relative 
to  this  distinction — a  distinction  which  it  is  believed 
cannot  be  sustained  in  practice  or  upon  principle. 


(1)  9  Barb.,  S.  0.  R.  801;  Story  Eq.  PI.,  sec  452. 

(2)  Seo  Bedell  vs.  Stickels,  4  How.  Pr.,  482. 

(8)  gteph.  on  Pi.  129.  (4)  1  Chit.  PL  §92. 

(5)  Gould  PL,  cli.  vl.,  sec.  27. 

(6)  Wooden  vs.  Waflae,  6  How.  Pr.  R.  151. 

(7)  See  antef  page  69,  et  seq. 
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If  the  facts  spoken  of  in  the  case  referred  to  as 
having  ^^  some  bearing  upon  the  equity  sought  to 
be  established"  are  not  mere  matters  of  evidence, 
but  such  as  are,  or  may  become,  material  to  the 
particular  relief  asked,  then  they  are  such  facts  as 
can  properly  be  put  in  issue  and  tried.  And 
although  the  determination  of  one  of  such  facts  may 
not  be  decisive  of  the  whole  case,  yet  if  such  deter- 
mination will  have  an  essential  bearing  upon  the 
relief  demanded  and  will  materially  aflfect  the  judg- 
ment to  be  rendered,  an  issue  joined  upon  such  fact 
cannot  certainly  be  called  immaterial. 

In  StaflFord  vs.  iMayor  of  Albany,(l)  the  court 
defined  an  immaterial  issue  to  be  "  where  that  which 
is  materially  alleged  by  the  pleading  is  not  traversed, 
but  an  issue  is  taken  on  such  a  point  as  will  not  de- 
termine the  merits  of  the  action.'*  The  court  can 
render  no  judgment  on  a  verdict  on  such  an  issue 
unless  indeed  in  those  cases  where  the  defect  is  not 
in  substance  but  merely  in  the  form  or  manner  of 
statement,  and  which  is  cured  by  the  verdict.(2) 

Thus,  in  Swift  vs.  Vaughn,(3)  the  plea  that  de- 
fendant did  not  undertake  and  promise  within  six 
years  next  before  the  exhibiting  of  the  bill  was  held 
to  raise  an  immaterial  issue.  The  plea  should  have 
denied  that  the  defendant  undertook  and  promised 
within  six  years  next  before  the  commencement  of 
the  suit.    An  example  of  a  similar  immaterial  issue 


(1)  6  John.)  1.  (2)  And  aeepott,  sec.  6  of  this  chapter. 

(8)  6  Hill,  488.  • 
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is  given  in  th^  ease  of  Mallory  vs.  LampbeavXl) 
under  the  Code,  where,  in  an  action  on  a  due  bill, 
payable  immediately,  the  defendant  in  his  answer 
admitted  making  the  bill,  biiisetup^aa  new  matter, 
that  it  was  not  made  within  six  years  before  the 
commencement  of  the  action.  This  was  held  to 
raise  an  imma/terial  issue.  The  time  when  the  note 
took  e£Eect  as  an.  obligation,,  by  delivery,  not  the 
time  when  it  was  made,,  should  have  been  put  in  issue. 
A  variety  of  other  cases^.both  before  and  since  the 
Code,  might  be  cited  in.  itluetration  of  the  nature 
and  character  of  these  immaterial  issues,,  but  this 
can  scarcely  be  necessary.  It  if  ill  be  sufficient  to 
add  here  that  an  immaterial  issue  is  raised,  not  only 
when  a  material  allegation  in  the  complaint  is  not 
sufficienMy  denied,  or  when  an  immaterial  aUegation, 
that  is  an  allegation  not  constitutive  of  a  cause  of 
action,  is  put  in  issue,  but  also  in  all  cases  when  an 
answer  consists  of  facta  or  allegations  which  do  not 
constitute  a  defence.{2)  Let  ub  now  briefly  consider 
how  an  immaterial  issue,  when  it  arises  on  the 
pleadings,  is  to  be  disposed  ot 

The  old  practice  at  common  law  was,  where  an 
immaterial  issue  was  formed,  the  court  ordered  the 
parties  to  plead  anew,  for  the  purpose  of  ootaining 
a  better  issue.  This  was  called  a  fepleader.(3)  It 
was  only  done  where  it  appeared  that  the  matter, 


(1)  8  Wow.  Pr.  R.,  491. 

(2)  See  Lane  vs.  Gilbert,  9  How.,  160,  for  an  example  of  this  kind  of 
immaterial  issue. 

(8)  Bout.  Law  Diet.,  title,  R^leader. 
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if  well  pleaded,  would  be  a  good  defence,  and  not 
in  those  cases  where  it  appeared  that  sucdbt  matter 
could  neyer  be  made  good  by  any  sort  lof  plea.(l) 
If  the  defect  is  in  the  iform  or  mamaer  <Qf  state- 
ment, and  issue  is  taken  in  lit,  and  such  an  imma- 
terial issue  is  tried,  there  a  xepleadeir  is  proper ; 
but,  if  defective  in  BubiEitaaice,  and  the  court  can  see 
that  in  any  wajr  olf  putting  it  the  party  can  have  no 
merits,  and  the  issue  joined  thereon  be  found  for 
him,  the  court  wiill  not  •grant  a  repleader,  but  :give 
judgment  moth  withstanding  the  irerdict.(2)  A  re- 
pleader is  always  awarded  on  the  form  and  manner 
of  pleading,  and  not  on  the  m6rits.(S) 

How  applicable  to  the  Code. — The  priinciples  are 
not  entirely  inapplicable  to  pleadings  and  practice 
under  the  Code.  The  .question  nawy  arise,  ihow  is  an 
immaterial  issue  to  be  disposed  of?  Doubtless,  the 
court,  as  under  the  old  practice,  if  the  defect  be 
not  in  the  form  or  manner  of  the  statemefnt,  but 
such  as  to  render  it  apparent  that  no  manner  of 
setting  forth  the  matter  will  avail  to  raise  a  material 
issue,  may  render  judgiment,  and  even  if  an  issue 
be  joined,  and  found  for  the  defendant,  the  court 
may  render  judgment  against  him  notwithstand- 
ing the  verdict.  If  such  immaterial  issue  is  raised 
on  an  answer,  setting  up  facts  which  constitute 
no  defence,  the  court  may  disregard  the  answer 
entirely  on  the  trial,  and  direct  the  jury  to  assess 


(1)  1  Barr.  Pr.,  801.  (2)  Otis  ti.  Hitchcock^  6  Wend.,  488. 

(8)  Bellows  YB.  ShaxiDoni  2  Hill,  86. 
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the  damages  ;(1)  or,  if  a  verdict  be  rendered  for 
defendant,  may  direct  judgment  for  the  plaintiff,  as 
in  case  of  judgment  non  obstante  veredicto.(2)  Where 
the  complaint  does  not  state  facts  sufficient  to  con- 
stitute a  cause  of  action,  and  a  general  or  specific 
denial  is  interposed,  the  issue  is  clearly  immaterial. 
Such  an  issue  is  incapable  of  being  tried.  The 
plaintiff  can  give  no  evidence  of  any  material  fact 
not  alleged  in  his  complaint;  in  other  words,  he 
cannot  prove  a  good  cause  of  action  under  a 
complaint  containing  none.(3)  The  Code  itself 
provides  that  a  neglect  to  demur  to  such  a  com- 
plaint does  not  remedy  the  defect  ;(4)  a  verdict  or 
report  of  referees  and  judgment  will  not  cure  such 
an  immaterial  issue.  The  defendant  might  move  in 
arrest  of  judgment,  or,  failing  to  do  that,  appeal 
from  the  judgment.(5) 

It  is  said  by  Justice  Baeculo,  in  Pox  vs.  Hunt,(6) 
to  be  the  correct  practice  at  the  circuit  to  lay  out  of 
the  case  all  the  irrelevant  allegations,  as  well  as  the 
immaterial  issues,  contained  in  the  pleadings,  and 
hold  the  parties  to  trial  upon  the  material  issues  or 
points  in  the  case.  This  has  been  fully  approved 
by  subsequent  decisions  ;(7)  and  the  same  rule  of 


(1)  Fox  vs.  Hunt,  8  How.  Pr.  R.,  12. 

(2)  Mallory  vs.  Lampbear,  8  How.  Pr.  R.,  491. 

(8)  Bristol  vs.  Van  Rensselaer  and  Sar.  R.  R.  Co.,  9  Barb.,  159. 
(4)  Am.  Code,  sec.  148. 

(6)  Rayner  vs.  Clark,  7  Barb.,  581;  Nozon  vs.  Bentley,  7  How.  Pr.  R., 
816. 

(6)  8  How.  Pr.  R.,  12. 

(7)  Richtmeyer  vs.  Haskins,  9  How.  Pr.  R.,  481 ;  Myatt  vs.  Saratoga 
Mat.  Ins.  Co.,  ibid.,  488;  Willis  vs.  Forest,  2  Duer,  310. 
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practice  is  laid  down  by  the  Court  of  Appeals,  in 
the  late  case  of  Corning  vs.  Corning,(l)  namely, 
that  the  circuit  judge  is  not  bound  to  try,  or  receive 
evidence  in  support  of,  an  immaterial  issue,  even 
though  it  has  not  been  struck  out,  but  still  remains 
upon  the  record.     The  objection  to  such  an  issue 

.  may  be  taken  at  any  stage  of  the  proceedings, 
either  at  the  special  term  by  motion,  or  on  the  trial 
at  circuit,  or  by  motion  in  arrest  of  judgment,(2) 
and  even  upon  appeal. 

It  has  been  held,  in  a  case  since  the  Code,(3)  that 
where  a  good  cau^e  of  action  has  been  established 
by  proof,  without  objection  under  such  an  issue, 
there  the  defendant  lost  his  right  on  a  case  made  to 
review  the  evidence  and  on  motion  for  a  new  trial, 
to  raise  an  objection  to  the  sufficiency  of  the  com- 
plaint.    In  that  case,  a  report  of  referees  which 

.  appeared  to  be  sustained  by  evidence,  was  allowed 
to  stand,  notwithstanding  the  complaint  contained 
no  cause  of  action.  The  court  held  that  the  de- 
fendant should  have  objected,  on  the  trial,  to  the 
plaintiff's  proving  any  material  fact  not  contained 
in  the  pleading,  and  this  would  have  enabled  the 
referee  to  dispose  of  the  question  at  once,  and,  if 
necessary,  permit  the  plaintiff  to  apply  for  leave  to 
amend.  The  authority  of  this  case,  however,  does 
not  seem  to  be  sufficient  to  sustain  the  principle 


(1)  2  Selden,  97. 

(2)  Burnham  ys.  De  Bevorae,  et  al.,  8  Uow.  159;  Noxon  vs.  Bentley,  7 
How.  816. 

(8)  Carley  vs.  Wilkixu,  6  Barb.  567. 
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that  a  verdict  will  cure  a  complaint  containing  no 
cause  of  action.  It  ought  not  certainly  to  receive  a 
construction  beyond  the  rule  intimated  by  the  Court 
of  Appeals,  in  Corning  vs.  Corning,  supra,  that 
where  matter  material  to  the  merits  of  the  cause  is 
alleged  by  an  informal  pleading,  or  material  matter 
is  omitted  to  be  alleged  in  a  pleading  otherwise  for- 
mal, if  the  party  does  not  demur,  but  goes  to  trial 
on  such  a  pleading,  he  is  concluded  by  the  verdict. 
But  where  the  complaint  contains  no  cause  of 
action  at  all,  though  it  be  put  in  issue  by  the  an- 
swer, no  valid  judgment  can  be  rendered  upon  it. 
The  rule  in  equity  was,  that  if  the  plaintiff  made 
out  a  good  case  in  evidence,  but  different  from  the 
case  stated  in  his  bill,  the  cause  would  be  dismissed 
at  the  hearing.(l)  And  our  courts  of  law  and 
equity  have  constantly  acted  upon  the  same  doc- 
trine. Thus,  in  the  late  case  of  Field  vs.  Mayor, 
&c.,  of  New  York,(2)  in  the  Court  of  Appeals,  it 
was  ruled  that  facts  proved  but  not  pleaded  are  not 
available  to  the  party  for  any  purpose;  and  in 
Bailey  vs.  Ryder,(3)  that  no  decree  can  be  made 
in  favor  of  a  complaint  on  grounds  not  stated  in  his 
bill.  In  the  latter  case,  it  was  decided  that  the 
absence  of  allegations  of  fraud  in  a  pleading  in 
equity  precluded  all  proof  of  that  nature. 

The  same  rule  was  applicable  to  admiralty  pleadings, 
founded  upon  the  liberal  principles  of  the  civil  law. 


(1)  Lube  Eq.  PI.,  19.  (2)  2  Selden,  179. 

(8)  Court  of  Appeals,  Dec.  2d,  1862. 
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If  the  information  or  libel  is  defective,  the  defect  is 
not  cured  by  evidence  of  the  material  facts  omitted 
to  be  averred;  and  the  objection  may  be  t^ken 
even  on  appeal,  though  not  raised  on  the  trial.(l) 
The  maxim,  that  the  decree  must  be  secundum  al- 
legata  as  well  as  secundum  probata,  says  Chief  Justice 
Marshall,  is  ^'essential  to  the  due  administration  of 
justice  in  all  courts."  The  rule  is  founded  in  sound 
reason  and  good  sense,  and  is  no  doubt  fully  appli- 
cable to  our  present  system  of  pleadings. 

It  is  presumed  that  under  the  present  system  the 
practice  of  granting  a  repleader  in  cases  of  an  im- 
material issue  no  longer  exists.  Where  the  issue  is 
fatally  defective  and  cannot  be  cured  by  amend- 
ment, the  court,  as  under  the  old  system,  can  ef- 
fectually dispose  of  the  question.  In  cases  where, 
under  the  old  practice,  a  repleader  would  have  been 
proper  after  verdict,  for  some  defective  manner  of 
statement,  the  same  thing  can  now  be  accomplished 
by  amendment,(2)  the  Code  providing  for  amend- 
ments before  or  after  judgment,  by  inserting  other 
allegations  material  to  the  case,  or  by  conforming 
the  pleading  or  proceeding  to  the  facts  proved.(3) 


(1)  Schooner  Hoppet  vs.  United  States,  7  Cranch,  389. 

(2)  Corning  vs.  Corningi  1  G.  R.,  N.  S.,  851. 
(8)  Am.  Code,  sec  178,  7  Barb.  S.  C.  R.,  18. 
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SECTION  II. 

ISSUES,  HOW  AND  WHERE   TRIED. 

It  remains  briefly  to  consider  how  and  where  the 
issues  in  an  action  are  to  be  tried,  and  first : 

Issues^  how  tried. — A  trial  is  defined  by  the  Code 
to  be  ^'  the  judicial  examination  of  the  issues  between 
the  parties,  whether  they  be  issues  of  law  or  of 
fact."(l) 

In  regard  to  the  mode  of  trial,  it  is  provided,  as 
the  Code  now  stands,  that 

"All  issnes  of  fact,  triable  by  a  jury,  or  by  the  court,  must 
be  tried  before  a  single  judge.  Issues  of  fact  in  the  Supreme 
Court  must  be  tried  at  a  Circuit  Court  when  the  trial  is  by 
jury;  otherwise  at  a  Circait  Court  or  special  term,  as  the  court 
may  by  its  rules  prescribe.  L  sues  of  law  must  be  tried  at  a 
Circuit  Court  or  special  term,  and  shall,  unless  the  court  other- 
wise direct,  have  preference  on  the  calendar.*' (2)    / 

The  Code  provides  three  modes  of  trial — hj  jury, 
by  the  court,  and  by  referees.  An  issue  of  law  is 
to  be  tried  at  a  Circuit  Court  or  special  term,  and 
by  the  court.  It  is  not  a  proper  subject  for  a  trial 
by  jury.  It  may,  however,  by  consent  of  parties  be 
referred.(3)  Issues  of  fact  are  to  be  tried  in  one  of 
three  ways  above  mentioned. 


(1)  Am.  Code,  sec.  252;  see  Dodge  ys.  Curry,  4  How.,  123. 

(2)  Sec.  256;  as  amended  1852.  (8)  Am.  Code^  sec.  270. 
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It  has  been  a  question  how  far  the  Code  has  really 
effected  an  uniformity  of  trial  of  issues  of  fact  in  all 
cases,  and  whether  a  distinction  is  not  still  recog- 
nized between  the  trial  of  cases  for  legal,  and  those 
for  equitable  relief.  So  far  as  the  trial  by  the  court 
or  by  referees  is  concerned,  the  mode  of  trial  is 
equally  applicable  to  both  classes  of  cases.  It  is 
provided  by  the  new  Constitution,  that  "  testimony 
in  equity  cases  shall  be  taken  in  like  manner  as  in 
cases  at  law,"(l)  that  is  orally,  in  open  court,  or  be- 
fore a  referee  when  the  issue  is  referred.  So  far, 
therefore,  as  issues  of  law  are  concerned,  and  trials 
of  issues  of  fact  before  the  court,  or  before  referees, 
there  is  nothing  to  prevent  the  attainment  of  a  per- 
fect uniformity  in  the  mode  of  trial,  as  well  as  in 
the  other  proceedings  in  the  action. 

But  it  has  been  supposed  that  there  is  a  difference 
in  respect  to  trials  of  isues  of  fact  before  a  jury, 
and  that  an  uniform  mode  of  trial  has  not  really 
been  provided  by  the  Code.(2)  If  this  be  so,  it  is 
certainly  the  reverse  of  what  the  commissioners  in- 
tended. In  their  remarks  on  the  title  relative  to 
"  Trial  and  judgment  in  citil  actions,*'  they  state 
very  explicitly,  that  a  main  object  has  been  to  at- 
tain this  uniformity  of  trial,  and  further  express  the 
opinion,  that  there  is  nothing  either  in  the  nature 
of  equity  cases,  the  number  and  variety  of  the  ques- 
tions raised  in  them,  or  the  form  of  the  pleadings, 


(1)  Art.  6,  sec.  10. 

(2)  See  A  How.  Pr.  R.,  428;  8  C.  R.,  49;  5  How.,  216;  9  Barb.,  668;  4 
Sand.,  668. 
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which  renders  them  unfitted  to  be  tried  by  a  jury. 
(1)  The  design  seems  to  have  been,  however,  to 
limit  the  trial  and  decision  of  equity  cases,  or  per- 
haps more  properly  speaking,  of  all  cases  other  than 
those  which  the  Constitution  expressely  declared 
should  be  triable  by  jury,(2)  mainly  to  the  court 
and  to  referees.  Accordingly,  they  provided  first 
for  the  trial  by  jury  of  that  class  of  cases  indicated 
by  the  Constitution,  namely,  for  the  recovery  of 
money  damages,  or  specific  real  or  personal  proper- 
ty. The  section  as  amended  in  1849,  to  include 
divorce  for  adultery,  is  as  follows : 

"An  issue  of  law  must  be  tried  by  the  court,  unless  it  be  re- 
ferred, as  provided  in  sections  270  and  271.  An  issue  of  fact, 
in  an  action  for  the  recovery  of  money  only,  or  of  specific  r  ea 
or  personal  property,  or  for  a  divorce  from  the  marriage  con- 
tract on  the  ground  of  adultery,  must  be  tried  by  a  jury,  unless 
a  jury  trial  be  waived,  as  provided  in  section  265,  or  a  refeience 
be  ordered,  as  provided  in  sections  270  and  271. "(3) 


(1)  First  Rep.  Com.,  pp.  176  to  181. 

(2)  Art.  1,  sec.  2,  Coustitution  provides  ''The  trial  by  jury  in  all  cases 
in  wliich  it  has  been  heretofore  used ,  shall  remain  inviolate  forever.  But 
a  jury  trial  may  be  waived  by  the  parties  in  all  civil  cases,  in  the  manner 
to  be  prescribed  by  law." 

The  cases  in  which  it  has  been  heretofore  used  are  cases  at  common  law, 
claiming  compensation  in  damages,  or  recovery  of  specific  real  or  personal 
property.  Except  that  a  reference  might  be  ordered  when  the  trial  would 
require  the  examination  of  a  long  account. 

(8)  Am.  Code,  sec.  253.  Section  270,  above  referred  to,  provides  for 
the  reference  of  any  bsue  by  consent  of  parties.  Section  271  for  a  refer- 
ence, 1st,  where  the  trial  shall  require  the  examination  of  a  long  account; 
2d,  where  the  taking  of  an  account,  or  the  proof  of  any  fact  is  necessary 
before  judgment  or  for  carrying  the  judgment  into  effect;  and  8d,  where  a 
question  of  fact  arises  in  the  action  otherwise  than  upon  the  pleadings.  The 
court  has  no  power  to  order  a  reference  in  any  other  cases. 
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The  "  specific  real  or  personal  property"  men- 
tioned in  the  above  section  as  a  claim  properly 
triable  by  jury,  has  reference  only  to  actions  for  the 
recovery  of  chattels,  equivalent  to  the  old  action  of 
replevin,  or  the  recovery  of  the  possession  of  real 
estate,  as  in  the  action  of  ejectment,  and  does  not 
relate  to  claims  in  equity.Cl)  The  Code,  therefore, 
gives  the  party  a  right  to  his  trial  by  jury  only  in 
those  cases  where  it  was  previously  guaranteed  by 
the  Constitution,  and  in  the  case  of  a  divorce  from 
marriage  on  the  ground  of  adultery.  The  revisers, 
however,  evidently  contemplated  extending,  rather 
than  restricting,  the  trial  by  jury,  and  of  making  it 
equally  applicable  to  all  classes  of  cases,  whether 
legal  or  equitable.  Accordingly  the  court  is  clothed 
with  power  to  order  the  whole,  or  a  part  of  any 
issue  to  be  tried  by  jury. 

Evevv  other  issue  is  triable  by  the  court,  which,  however, 
may  order  the  while  issue,  or  any  specific  question  of  fact  in- 
volved therein,  to  be  tried  by  a  jury;  or  may  refer  it  as  pro- 
vided in  sections  270  and  271.(2) 

If  any  such  distinction  therefore  exists,  as  to  the 
mode  of  trial,  or  the  forum  before  which  the  trial 
shall  be  had,  between  claims  for  legal  and  equitable 
relief,  as  is  supposed  in  Hill  vs.  McCarty,(3)  and  in 
Crary  vs.  Goodman,(4)  it  is  a  distinction  resting 
entirely  with  the  court  to  preserve  or  abolish.(5) 


(1)  Cahoon  yii.  Bank  of  Utica,  4  How.  Pr.  R.,  428. 

(2)  Am.  Code,  sec.  254.  (8)  8  Code  Rep.,  49, 
(4)  9  Barb.  S.  G.  R.,668. 

(6)  Pvr  Paxxjeb.  J.,  Southworth  ys.  Cartis,  6  How.  Pr.  R.,  271. 
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The  court  may  order  "  the  whole  issue  "  (in  every 
cfase)  to  be  tried  by  a  jury,  and  certainly,  in  such 
case,  the  mode  of  trial  will  be  uniform,  as  the  rest 
of  the  proceedings,  and  the  pleadings  are  required 
to  be,  in  all  classes  of  cases.  The  Constitution 
requires  certain  cases  to  be  tried  by  a  jury — that  is 
cases  at  common  law.  The  legislature  could  not  re- 
peal this  provision.  The  Code  without  expressly 
requiring  equity  cases  to  be  tried  the  same  way, 
except  in  an  action  for  divorce  for  adultery,  provides 
that  they  may  be  so  tried  in  the  discretion  of  the 
court.  In  order  to  carry  this  object  into  effect  the 
court  by  its  general  rules  provides  that  whefe  either 
party  to  such  an  issue  desires  a  trial  by  jury,  he  may 
within  ten  days  after  issue  joined  give  notice  of  a 
motion  to  settle  the  issues,  and  such  issues  are  to  be 
settled  in  the  form  prescribed  in  sec.  72  of  the 
Code.(l) 

2d.  Issues,  where  tried. — The  Code  has  made  spe- 
cific provisions  respecting  the  place  of  the  trial  of 
civil  actions,  and  under  these  provisions  a  variety 
of  decisions  have  been  made  which  regard  mainly 
the  practice  of  the  court  in  changing  the  venue  as  it 
was  called,  or  place  of  trial. 

At  common  law,  the  venue  was  either  local  or 
transitory.  If  local,  it  must  be  laid  in  the  county, 
and  the  cause  tried  in  the  county  where  the  cause 
of  action  arose.  If  transitory,  it  could  be  laid  in 
any  county,  and  the  cause  of  action  tried  in  such 

<1)  Rules  Sup.  Court,  74. 
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county,  subject,  however,  to  its  being  changed  by 
the  court,  in  some  cases,  if  not  hiid  in  the  county 
where  the  cause  of  action  really  arose;(l)  It  is 
perhaps  unnecessary,  under  our  system,  to  inquire  in 
what  cases  at  common  law  or  under  the  Revised 
Statutes,(2)  an  action  was  said  to  be  local,  and  in 
what  cases  transitory.  A  party  is  not  at  liberty 
now  to  lay  his  venue  in  any  county  he  may  choose 
to  designate  in  the  complaint,  even  in  a  transitory 
action,  except  in  the  single  ease  of  all  the  parties 
being  non-residents.(3) 

The  following  actions,  by  section  123  of  the  Code, 
must  be  tried  in  the  county  in  which  the  subject  of 
the  action,  or  some  part  thereof,  is  situated,  subject 
to  the  power  of  the  court  to  change  the  place  of 
trial  in  the  cases  provided  by  statute. 

1.  For  the  recovery  of  real  propf^rty,  or  of  an  estate  or  inter- 
est therein,  or  for  the  determination  in  any  form  of  such  right 
or  interest,  and  for  injuries  to  real  property. 

2.  For  the  partition  of  real  property. 

3.  For  the  foreclosure  cf  a  mortgage  of  real  property. 

4.  For  the  recovery  of  personal  property  distrained  for  any 
cause. 

The  folio  wing  actions,  by  section  124,  must  be  tried 
in  the  county  where  the  cause,  or  some  part  thereof, 
arose,  subject  to  the  like  power  of  the  court,  to  change 

the  place  of  trial  in  the  cases  provided  by  statute. 


(1)  1  Chit.  PI.,  267,  2  Saund.,  74. 

(2)  See  2  R.  S,(3d  ed.),  page  606. 
(8)  Am.  Code,  sec.  125. 
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1.  For  the  recovery  of  a  penalty  or  forfeitare  imposed  by  sta- 
tute,, except  that  when  it  is  imposed  for  an  offence  committed 
on  a  lake,  river  or  other  stream  of  water,  situated  in  two  or  more 
counties,  the  action  may  be  brought  in  any  county  bordering  on 
such  lake,  river  or  stream,  and  opposite  to  the  place  where  the 
offence  was  oommitted. 

2.  Against  a  public  officer  or  person  specially  appointed  to 
execute  his  duties,  for  an  act  done  by  him  in  virtue  of  his  office, 
or  against  a  person,  who,  by  his  command  or  in  his  aid,  shall 
do  anything  touching  the  duties  of  such  officer. 

And  by  section  125 : 

In  all  other  cases  the  action  shall  be  tried  in  the  county  in 
which  the  parties,  or  any  of  them,  shall  reside  at  the  commence- 
ment of  the  action ;  or,  if  none  of  the  parties  shall  reside  in  the 
state,  the  same  may  be  tried  in  any  county  which  the  plaintiff 
shall  designate  in  his  complaint;  subject,  however,  to  the  power 
of  the  court  to  change  the  place  of  trial  in  the  cases  provided 
by  statute.(l^ 

It  was  held  in  an  early  case  under  the  new  prac- 
tice,(2)  that  a  judgment  on  failure  to  answer  was  a 
trial  within  the  meaning  of  the  Code,  and  that  the 
application  for  judgment  must  be  made  in  the  county 
designated  in  the  complaint  as  the  place  of  trial. 
The  Supreme  Court,  since  that  case,  by  its  general 
rules,  permits  an  application  for  judgment  on  default 


(1)  The  first  two  Bections,  above  quoted,  are  similar  to  the  provisions  of 
the  Beyised  Statutes  (8d  ed.,  p.  606),  relative  to  the  venue  in  civil  actions. 
The  last  section  mty  be  said  to  be  new,  though  similar  to  the  46th  section 
of  the  judiciary  act  of  1847,  requiring  the  venue  to  be  laid  in  a  county 
where  one  of  the  parties  resided,  or  an  adjoining  county,  which  section 
was  subsequently,  the  same  year,  repealed. 

(2)  Warner  vs.  Kenny,  8  How.  Pr.  R.,  828;  see  also  anonymous  case, 
1  Code  R.,  82;  Roberts  vs.  Morrison,  7  How.  Pr.  R.,  806. 
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to  be  made  in  any  county  of  the  district,  embracing 
the  county  in  which  the  action  is  triable,  or  in  an 
adjoining  county ;  such  application  to  be  made  at 
any  special  term,  and  also  at  a  Circuit  Court  in  the 
county  where  the  action  is  triable.  But  when  a 
reference  or  writ  of  inquiry  shall  be  ordered,  the 
same  shall  be  executed  in  the  county  in  which  the 
action  is  triable.(I)  This  seems  to  be  regarded  as 
simply  a  question  of  practice,  within  the  power  of 
the  Supreme  Court  to  change,  alter,  or  modify  by 
its  general  rules,  and  I  believe  it  has  not  been 
doubted  that  it  is  competent  for  the  court  to  estab- 
lish  such  a  rule,  notwithstanding  the  decision  above 
referred  to. 

A  trial,  according  to  Mr.  Justice  Gridlet,  is  a 
final  disposition  of  the  cause,  and  does  not  require 
an  actual  "judicial  examination  of  the  issues." 
Therefore,  when  the  plaintiff  fails  to  appear  on  the 
calling  of  a  cause,  and  the  complaint  is  dismissed,  it 
is  equivalent  to  a  "  trial."(2) 

The  examination  of  an  issue  of  law  as  well  as  of 
fact,  is  also  a  "  trial."  It  is  so  expressly  defined  by 
the  Code  :(3) 

§  252.  A  trial  is  the  judicial  examination  of  the  issues  be- 
tween the  parties,  whether  they  be  issues  of  law  or  of  fact. 

This  section  was  struck  out  by  the  amendments  of 
1851 ;  issues  of  law  were  made  triable  at  the  general 
term,  and  of  course  the  provisions  of  the  Code  re- 


(1)  Supreme  Court  Bules,  S6. 

(2)  Dodd  Ts.  Curry,  4  How.,  128.  (8)  Originil  Code,  seo.  207. 
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specting  the  place  of  trial,  had  no  farther  reference 
to  such  issues.  But  the  section  has  been  restored 
by  the  late  amendments,  and  the  question  occurs, 
•whether  the  provisions  of  the  Code  respecting  the 
place  of  trial  are  to  be  literally  construed  as  in- 
tending to  embrace  both  kind  of  issues.  In  analogy 
to  other  proceedings  under  the  Code,  and  with  re- 
ference to  the  general  uniformity  of  the  system,  I 
•should  not  hesitate,  if  this  were  an  original  question, 
to  answer  it  in  the  affirmative.  There  are,  however, 
contrary  decisions.  In  the  case  of  Gould  vs.  Cha- 
pin,(l)  it  was  said  that  there  is  no  statute  under 
which  courts  could  order  an  issue  of  law  to  be  tried 
out  of  the  county  specified  in  the  complaint ;  and 
the  cause  must  for  this  purpose  be  triable  in  the 
district  where  the  venue  is.  This  dictum  was  fol- 
lowed by  Mr.  Justice  Willard,  in  a  case  arising 
before  the  amendments  of  1851  (2)  and  which 
directly  involved  the  question.  That  able  jurist, 
whose  opinions  in  every  case  are  certainly  entitled 
to  th^  highest  respect,  held  that  title  four  of  part 
second  of  the  Code,  relative  to  the  place  of  trial  of 
civil  actions,  related  exclusively  to  issues  of  fact ^ 
notwithstanding  the  definition  of  the  Code  that  the 
determination  of  an  issue  of  law  is  also  a  "  trial." 
He  was  of  the  opinion,  that  the  argument  of  a  de- 
murrer might  be  brought  on  at  any  special  term  in 
the  district,  or  a  county  in  another  district  adjoin- 


(1)  4  How.  Pr.  R.,  188;  Monroe  special  term,  Dec.,  1849. 

(2)  Ward  ys.  Davis,  6  Pr.  R.,  274,  Fulton  special  term. 
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ing  the  county  mentioned  in  the  complaint.  The 
author  is  not  aware  that  this  practice  is  now  pur- 
sued, or  that  it  has  received  the  sanction  of  any 
other  judge.  In  Bently  vs.  Jones,(l)  it  was  held 
that  the  decision  upon  a  demurrer  was  not  an  order ^ 
but  a  judgment.  This  was  a  decision  at  general 
term.(2)  The  same  doctrine  was  held  at  a  general 
term  in  the  4th  district,  in  the  case  of  Mitchell  vs, 
Weed;(3)  and  this,  too,  where  the  demurrer  was 
overruled  by  a  judge  at  chambers  as  frivolous ;  and 
in  Roberts  vs.  Morrison,(4)  at  the  N.  Y.  special 
term,  it  was  expressly  decided  that  a  motion  for 
judgment  on  account  of  the  frivolousness  of  a  de- 
murrer is  the  trial  of  an  issue  of  law.  The  New 
York  Superior  Court,  on  consultation  of  all  the 
judges,  in  Drummond  vs.  Husson,(5)  laid  down  a 
general  rule  on  this  subject,  as  follows :  that  the  de- 
cision upon  a  demurrer  is  in  the  nature  of  a  judg-^ 
menty  where  the  demurrer  goes  to  ark  entire  pleading ; 
but  if  it  is  partial  only,  the  decision,  sustaining  or 
overruling  it,  is  an  order;  in  the  latter  case,  of 
course,  the  motion  is  not  a  trial  of  an  issue.  But  in 
the  recently  reported  case  of  Nolton  vs.  The  West- 


(1)  4  How.  Pr.  R.,  886. 

(2)  See  also  King  vs.  Stafford,  6  How.  Pr.  R.,  80;  and  Wood  vs.  Lam- 
bert, c  Sand..  724. 

(3)  6  How.  Pr.  R.  127;  S.  C.  5  How.  Pr.  R.  80;  see  also  Rae  vs.  Wash- 
ington Hut.  Ins.  Co.,  6  How.  Pr.  R.  21. 

(4)  7  How.  Pr.  R.,  869.  In  Warner  vs.  Kenny,  1  0.  R.,  96,  it  was  held 
that  the  mere  rendering  of  judgment  in  case  of  default,  where  no  issue  had 
been  joined,  was  "  a  trial,"  wiihin  the  meaning  of  the  Code,  sufficient  to 
fix  the  place  where  such  Judgment  must  be  rendered. 

(6)  1  Daer,  6S8. 
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em  Railroad  Corporation, (1)  at  a  general  term  in 
the  3d  district,  this  distinction  was/hought  not  well 
taken,  and  that,  for  the  purposes  of  an  appeal,  a 
decision,  sustaining  or  overruling  a  demurrer,  was 
in  all  cases  an  order.(2)  These  decisions  are  import- 
ant in  this  connection  only  so  far  as  they  bear  upon 
the  question,  whether  the  hearing  and  decision  of 
a  demurrer  is  a  trial  or  not  within  the  meaning 
of  the  section  of  the  Code  regulating  the  place 
of  trial.  The  case  last  cited  appears  to  sustain 
the  conclusion  of  Judge  Willard,  in  Ward  vs. 
Davis,  that  the  argument  of  a  demurrer  is  not  a 
trial  of  an  issue^  within  the  meaning  of  that  section, 
the  decision  being  a  mere  order  granted  upon  a 
motion.  The  majority  of  the  cases,  however,  seem 
to  regard  it  in  a  different  light,  and  the  more  safe 
practice,  at  all  events,  is,  since  the  late  amendments 
have  restored  section  252  of  the  Code,  defining 
what  a  trial  is,  to  consider  the  "  place  of  trial "  as 
equally  applicable  to  the  decision  of  issues  of  law 
and  of  fact.  Such  issues,  therefore,  should  be 
brought  to  trial  at  a  Circuit  Court,  or  special  term, 
in  the  county  designated  in  the  complaint,  unless  the 
place  of  trial  be  changed  by  order  of  the  court.(3) 


(1)  10  How.  Pr.  R.,  97.    See  also  Reynolds  vs.  Freeman,  4  Sand.,  702. 

(2)  The  general  term  in  the  Seventh  District,  in  the  subsequently  re- 
ported cases  of  Bauman  ys.  New  York  Central  Railroad  Company  (10  How. 
218),  and  Cook  vs.  Pomeroy  (10  How.  221),  have  followed  the  rule  in 
Drummond  vs.  Husson,  with  the  modification,  that  where  leave  to  amend 
is  given  on  the  decision  of  the  demurrer,  such  decision  is  an  order  for  the 
purpose  of  appeal,  though  the  demurrer  goes  to  the  entire  pleading.  If  no 
leave  to  amend  la  given,  it  is  a  judgment. 

(8)  Am.  Coda,  soo.  126. 
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SECTION  III. 

EFFECT  OF  THE  PLEADINGS,  AND  WHAT  FACTS 
DEEBfED  ADMITTED  ON  THE  TRIAL. 

It  was  a  general  rule  under  the  former  practice, 
both  at  common  law  and  in  equity,  that  material 
allegations  of  fact  in  a  pleading  which  were  not 
denied  by  the  plea  or  answer,  were  for  the  purposes 
of  a  suit  deemed  to  be  admitted.  The  pleader  con- 
fesses the  fact  which  he  does  not  expressely  deny .(1) 

The  Code  has  adopted  substantially  the  same  rule 
as  respects  the  complaint  and  the  counterclaim  set 
up  by  the  defendant.  Section  168,  as  amended  in 
1852,  reads  as  follows : 

"  Every  material  allegation  of  the  complaint,  not  controvert- 
ed by  the  answer,  as  prescribed  in  nection  149  ;  and  every  ma* 
terial  allegation  of  new  matter  in  the  answer  constituting  a 
counterclaim,  not  controverted  by  the  reply  as  prescribed  in 
section  153,  shall,  for  the  purposes  of  the  a2tion,  be  taken  as 
true.  But  the  allegation  of  new  matter  in  the  answer  not  re- 
lating to  a  counterclaim,  or  of  new  matter  in  a  reply,  is  to  be 
deemed  controverted  by  the  adverse  party  as  upon  a  direct 
denial  or  avoidance,  as  the  case  may  require." 

The  allegations  of  the  pleadings  within  the  mean- 
ing of  this  section  are  evidently  allegations  of  fact. 


(1)  8  Wend.,  448 1  14  Id.,  607 1  8  Paige,  68. 
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This  was  adjudicated  in  a  very  early  case  under  the 
Code,  and  has  not,  it  is  believed,  been  questioned. 
Justice  Barculo,  in  the  case  referred  to,(l)  held 
that  the  statute  did  not  extend  so  far  as  to  embrace 
averments  of  the  intention  with  which  a  party  had 
executed  a  written  instrument  ;(2)  and  in  his  opinion 
on  this  point,  observes :  "  This  statute  must  be  con- 
fined to  allegations  of  fact,  and  cannot  refer  to  an 
averment  of  the  legal  construction,  or  effect,  of 
written  instruments ;  much  less  can  it  be  applied  to 
the  intention  or  meaning  of  parties  when  they  exe- 
cute a  written  contract.  To  adopt  the  construction 
claimed  by  the  defendant's  counsel,  would  be  to 
subvert  not  only  the  rules  of  pleading,  but  the 
plainest  principles  of  justice.  Instead  of  determin- 
ing what  the  parties  did,  we  should  spend  our  time 
in  the  vain  attempt  of  endeavoring  to  ascertain  what 
they  intended  to  do."  There  can  be  no  doubt  of 
the  entire  correctness  of  these  views,  and  they  may 
be  very  safely  applied  to  all  mere  inferences,  con- 
clusions of  law,  matters  of  evidence,  &c.,  &c.,  set  up 
in  the  pleadings,  and  which  not  being  allegations  of 
fact,  need  not  be  answered.     So,  too,  the  mere  claim 


(1)  Barton  vs.  Sackett  and  others,  8  How.  Pr.  R.,  868;  1  Code  R.,  96, 
Dutchess  special  term,  Dec,  1848. 

(2)  It  is  evident,  however,  that  there  are  a  great  variety  of  cases  in  which 
tlie  inttntum  of  the  party  is  the  very  question  of  fact  upon  which  the  ac- 
tion rests,  as  in  cases  of  fraud,  malicious  prosecution.  &c.;  Also  in  equity 
cases,  as  for  example,  to  correct  a  mistake  in  a  deed  or  other  written  in- 
sUument.  In  such  cases  it  becomes  material  to  allege  the  intention  of  the 
party  as  the  very  fact  to  be  put  in  issue.  The  remarks  in  the  text  are  not 
ntended  to  apply  to  cases  of  this  description. 
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of  a  party,  in  his  demand  fbtr  relief,  constitutes  no 
portion  of  the  complaint,  and  requires  no  reply> 
because  no  issu^  can  be  taken  on  it.(l) 

Not  only  must  the  allegations  be  allegations  of 
fact^  within  the  meaning  of  the  section  under  con- 
sideration, but  they  must  be  material  allegations.  It 
is  only  every  material  allegation  that  is  required  to 
be  controverted,  or  that  falls  with  the  provision  of 
section  168.(2)  No  allegation  in  a  complaint  or 
answer  can  be  deemed  material  within  the  meaning 
of  the  section,  unless  an  issue  can  be  taken  upon  it. 
Thus,  in  the  cases  above  mentioned,  as  to  the  inten- 
tion of  parties,  and  the  legal  construction  of  written 
instruments,  the  prayer  for  relief,  mere  matters  of 
evidence,  expressions  of  opinion,  redundancy,  and 
irrelevancy,  and  generally  everything  stated  in  the 
pleadings  other  than  the  naked  facts  on  which  the 
party's  right  of  action  depends,  or  which  he  must 
prove  to  establish  his  countepclaim.(3)  Every  mat* 
ter  which  must  or  which  may  be  alleged  in  the  com- 
plaint, or  the  counterclaim,  in  order  to  protect  it 
from  demurrer  for  insufficiency,  mnat  also  be  tra-^ 
versed  if  the  party  pleading  intend  to  controvert 
it  on  the  trial.  Everything  else  may  be  considered 
immaterial  within  the  meaning  of  this  section,  and 
an  omission  to  answer  it  will  not  be  a  confession  of 


(1)  AveriU  vs.  Taylor,  6  How.  Pr.  R.,  476,  and  cases  cited,  anti,  pages 
868, 869. 

(2)  6  Barb.  S.  C.  R.,  145;  8  How.  Pr.  R.,  475. 

(3)  Ishaqa  vs.  WiUiamson,  7  Leg.  O^s.,  840. 
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its  truth.(l)  Indeed,  the  court  seem  to  have  gone 
farther  than  this,  and  to  hold  the  doctrine  that 
averments  properly  in  the  pleadings  are  not  to  be 
deemed  admitted  on  the  trial  for  want  of  an  answer, 
unless  they  are  such  as  on  an  issue  taken  upon  them, 
whether  of  law  or  fact,  will  decide  the  case,  so  far 
as  it  relates  to  the  particular  cause  of  action  to  which 
it  refers  This  was  held  in  the  Superior  Court  of 
N.  Y.,  with  the  concurrence  of  all  the  justices,  in  the 
case  of  Newman  vs.  Otto.(2)  In  reference  to  the 
word  "  material,"  as  used  in  section  168,  the  court 
remarks,  that  as  the  Code  has  not  defined  its  mean- 
ing, it  must  of  course  be  understood  in  its  old  and 
established  sense ;  and,  therefore,  that  no  allegation 
can  be  deemed  material  unless  an  issue  taken  upon 
it  will  dtcide  the  cause  so  far  as  relates  to  the  particu- 
lar cause  of  action  to  which  the  allegation  refers. 
Facts  pleaded  in  mitigation  of  damages  in  an  action 
for  libel  were  held  not  to  be  material  within  this 
definition.  So,  too,  matter  in  aggravation  of  dama- 
ges when  properly  set  forth  in  the  complaint.  An 
omission  to  deny  such  matter,  is  not  tantamount  to 
a  confession  thereof  on  the  trial,  but  in  all  cases  the 
party  pleading  it  will  be  put  to  his  proof. 

In  an  action  for  the  conversion  of  personal  pro- 
perty, an  answer  which  denies  each  and  every  alle- 
gation in  the  complaint,  is  a  denial  not  only  of  the 


(1)  Harlow  vs.  Han^  Iton,  6  How.  Pr.  R.,  475;  and  see  also,  6  Barb.  S. 
C.  R.,  146;  7  L.  O  ,  840. 

(2)  4  Sand.,  668.    And  approved  in  Fry  vs.  Bennett,  6  Sand.,  64. 
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conversion,  but  of  the  plaintiflTs  title ;  and  under  it 
the  plaintiflTs  property  must  be  proved,  or  may  be 
disproved  by  the  defendant ;  so  held  in  Robinson 
vs.  Frost,  at  general  term.(l)  In  Churchill  vs.  Ben- 
nett,(2)  the  question  of  the  effect  of  the  pleadings 
is  considered  in  an  action  by  a  judgment  creditor  to 
set  aside  an  assignment  made' to  defraud  creditors. 
The  complaint  alleged  that  the  assignor,  ever  since 
the  assignment,  had  had  actual  possession  of  the 
property,  and  there  had  been  no  actual  and  con- 
tinued change  of  possession.  The  answer  set  forth 
that  the  assignees  took  possession  immediately  after 
the  execution  of  the  assignment,  and  denied  that 
the  assignor  had,  since  the  assignment,  managed  and 
controlled  the  property,  accompanied  with  a  general 
denial  that  the  assignment  was  fraudulent,  and  an 
averment  that  the  assigned  property  was  bona  fide 
surrendered  into  the  possession  of  the  assignees, 
where  "  the  same  has  since  remained  as  hereinbefoi-e 
specified J^  This  was  held  an  insufficient  denial  of 
the  material  fact  that  there  had  not  been  an  actual 
and  continued  change  of  possession,  and  on  a  mo- 
tion to  dissolve  an  injunction  that  fact  was  regarded 
as  admitted  by  the  pleadings  and^the  motion  accor- 
dingly denied.  In  Vanderbilt  vs.  The  Accessory 
Transit  Company,(3)  an  allegation  that  a  certain 
account  for  coal,  &c.,  sold  and  delivered,  had  been 
liquidated  at  a  certain  sum,  of  which  a  portion 


(1)  14  Barb.,  586.  (2)  8  How.  Fr.  R.,  809. 

(8)  9  How.  Pr.  R.,  852. 
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(stated  in  the  complaint)  was  alkged  to  be  dae  and 
nnpaid,  not  being  mfet  by  a  direct  and  positive 
answer  ot  denial,  the  C6urt  allowed  hn  amendment 
of  the  atiBWer  on  terms. 

Every  affirmative  ¥naterial  fact  not  put  in  issue 
by  a  general  ot  specific  denial,  is  to  be  deemed 
admitted  for  all  the  purposes  of  the  action,  amd  can- 
not be  contradicted  or  varied  by  evidence  on  behalf 
of  the  opposite  party;  for  a  judgment,  contrary  to 
an  admission  in  the  pleadings  showing  there  ought 
to  be  no  judgment,  would  be  erroneous.(l)  But  a 
defendiEint  who  does  not  answer  is  not  to  be  taken 
as  admitting  anything  contained  in  an  answer  of  a 
fco-defendant  in  which  -he  has  not  participated.(2) 
Nor,  whfere  there  is  a  general  denial  of  the  com-^ 
plaint,  can  a  second  answer,  which  admits  a  material 
allegation  in  the  complaint  for  the  purpose  of  set- 
ting up  matter  in  avoidance  thereto,  be  used  by  the 
plaintifif  as  an  admission  in  the  cause.  Were  this 
BO,  as  is  well  remarked  by  Justice  v  Hand,  in  Troy 
htid  Rutland  R.  R.  Co.  vs.  Howe,  (3)  every  good 
answer  of  Dew  matter,  notwithstanding  a  general 
denial,  would  be  an  admission  of  the  complaint 
generally,,  and  would  change  the  onw  to  the  de« 
fendant. 

Wher^  a  defendant  makes  an  admission  in  his 
%worn  ajiswer,  that  admission  majr  be  taken  most 


(1)  Bridge  vs.  FayA0D,5  SaDd.,217  ;Hackettys.  Richards.ll  Leg.  0b8./815. 

(2)  Wood  worth  vs.  Bellows,  4  How.  Fr.  R.,  24. 

(8)  17  Baib.,  599;  aad  see  also  Ketcbum  vs.  Zerega,  1  Smith's  Com.  PI. 
R.,  668. 
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strongly  against  him  on  the  trial ;  and  lie  ^ill  not 
be  permitted  to  retract  sacfa  admtssiotn  and  amend 
on  the  trial)  unless  on  very  clear  proof  that  he  has 
been  misled  or  tieceived.^l)  A  defetudant  who,  by 
his  answer,  merely  says  that  an  agreement  set  forth 
in  a  complaint  is  '' incorrect^ly  stated/'  and  then 
proceeds  to  oontrovert  certain  parts  of  it,  will  be 
held  to  have  admitted  all  the  agreement  not  thus 
specifically  controverted.(2)  So  where  an  answer 
denies  that  the  defendant  has  broken  the  agreement 
set  ibrth  in  the  complaint,  ^  farther  or  otherwise 
than  as  is  hereinafter  stated,"  this  throws  the  burden 
of  proof  on  the  defendant ;  and  in  default  of  his 
proving  snch  facts  as  he  has  fliieged,  qualifying  or^ 
discharging  his  obligation,  the  pleading  will  be  re- 
garded as  an  admission  for  the  purposes  of  the  trial, 
and  the  pHaintiff  will  be  relieved  irom  moving  a 
breach.(2)  And,  generally,  the  old  common  law 
rule  of  pleadings  that  matter  of  apeciail  defence  ad- 
mits the  allegations  in  the  declaration,  is  applicable 
•to  the  Code.  JDhus  where,  withoat  taking  any  issue, 
the  defendant  simply  pleads  set-off,  which  is  not 
proved  at  the  trial,  the  plaintiff  is  eautitled  to  judg- 
ment on  the  pleadings  without  proof,  as  in  case  of  a 
default.{4) 

I  have  thus  conaidcred  the  nature  rof  the  a//ega- 
tions  mentioned  in  section  168,  and  the  question  of 


{X)  Mnier  T8.  Moore  1  Smith's  Com.  PI.  R.,  740. 
(2)  Levy  T».  Bead,  1  Smithes  Com.  PI.  R.,  169. 
(8)  Cotheal  vb.  Talmadge,  1  Smith's  Com.  PI.  R.,  674. 
(4)  Gregory  vs.  Trainer,  1  Abbott^i  Pr.  R.,  209. 
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their  materiality.  There  is  another  point  in  this 
section  worthy  of  attention.  The  language  is  pecu- 
liar and  may  be  susceptible  of  two  meanings. 
^'  Every  material  allegation  of  the  complaint,  not 
controverted  by  the  answer,  as  prescribed  in  section 
149,"  &c.,  is  to  be  taken  as  true.  Is  it  deemed  to 
be  admitted  only  when  not  controverted  as  pre- 
scribed by  the  section  referred  to.(l)  Is  it  an  entire 
failure  to  deny  the  allegation  which  alone  can  have 
the  effect  of  an  admission,  or  will  a  failure  to  deny 
in  manner  and  form  as  prescribed  by  the  section 
referred  to,  have  that  effect  ? 

We  have  seen  (2)  that  a  mere  general  denial,  even 
under  oath,  which  violates  this  rule  of  pleading 
prescribed  by  the  Code,  as  if  a  party  should  deny 
the  whole  complaint,  instead  of  each  allegation 
thereof,  or  deny  charges  collectively,  which  should 
be  denied  disjunctively,  is  defective.  We  have  seen, 
also,  the  manner  in  which  such  a  defective  pleading 
may  be  reached  by  motion,  as  for  judgment  on  a 
frivolous  answer,  or  to  strike  out  an  irrelevant  or 
immaterial  issue.  But  will  such  defective  denial 
operate  as  an  admission  of  the  facets  on  the  trial  ? 
Or,  if  the  defendant,  instead  of  denying  any  know- 
ledge  or  information  sufficient  to  form  a  belief  as 
prescribed  by  the  Code,  should  deny  his  recollection 


(1)  Sec.  149.  "  The  answer  of  the  defendant  must  contain  :  1 .  A  gene- 
ral or  specific  denial  of  each  material  allegation  of  the  complaint  contro- 
verted by  the  defendant,  or  of  any  knowledge  or  information  thereof 
Bofflcienttoform  a  belief.*' 

The  language  in  respect  to  the  reply  is  similar,  sec.  158. 

(2)  Jnt$f  pagea  698,  699. 
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of  the  fact,  or  attempt  to  traverse  it  on  belief 
merely,  is  the  fact  to  be  deemed  admitted  for  the 
purposes  of  the  suit  within  the  meaning  of  section 
168  ?  A  literal  construction  of  the  language  per- 
haps might  involve  such  a  conclusion ;  the  words 
"as  prescribed/'  no  doubt,  may  be  construed  to 
mean  ''  in  the  manner  prescribed.'.'  This  indeed 
seems  to  have  been  so  held  at  special  term  in  Dore- 
mus  vs.  Lewis,  a  case  which  was  subsequently  re- 
versed at  the  general  term,(l)  though  upon  a  dif- 
ferent point  from  that  now  under  consideration.(2) 
On  the  argument  of  that  case  at  special  term  Jus- 
tice WiLLARD  held  that  a  reply  to  the  e£fect  that 
the  plaintiff  had  not  sufficient  knowledge  to  form  a 
belief,  vhich  did  not  also  "  specifically  controvert " 
the  allegation,  was  insufficient,  and  that  such  reply 
admitted  the  matter  so  attempted  ,to  be  answered 
At  the  general  term  the  reply  was  held  sufficient, 
and  the  judgment  reversed  without  considering  the 
other  question  as  to  the  effect  of  such  a  reply  as  an 
admission  on  the  trial. 

The  words  '*as  prescribed,"  no  doubt,  refer  to  the 
substance  rather  than  the  mere  manner  or  form  of 
the  denial.  In  the  case  of  Howell  vs.  Fraser,(3)  it 
was  very  properly  said  that  the  Code  never  intend- 


(1)  8  Barb.  S.  G.  R.,  124. 

(2)  And  such  also  was  the  construction  in  Wood  vs.  Staniels,  in  the  N.  Y. 
Common  Pleas,  8  G.  R. ,  152.  A  traverse  that  the  defendant  **  U  ignorant 
ofwhtthir,"  be.,  was  held  insufficient,  and  the  facts  so  traversed  were 
taken  as  admitted  on  the  trial.  This  decision  was  sustained  by  the  general 
term  of  that  court  on  appeal. 

(4)  6  How.  Pr.  R.,  221. 
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ed  that  judgment  should  be  given  against  a  party 
who  has  merits  for  a  mere  matter  of  form;  and  it 
was  held  that  if  a  pleading  was  correct  in  substance, 
though  not  in  form,  the  remedy  was  not  by  demur- 
rer, but  by  motion  to  make  it  more  definite  and 
certain,  or  in  some  way  other  than  by  demurrer. 
A  demurrer  it  will  be  recollected,  admits  the  facts ; 
if,  therefore,  the  di^cision  in  the  case  last  cited  be 
correct,  and  a  plaintiff  is  not  entitled  to  judgment 
on  a  mere  defect  in  the  form  or  manner  of  stating 
the  denial  to  his  complaint,  then  such  defect  will 
not  be  considered  on  the  trial  as  an  admission  of  the 
facts.  But  if  the  denial  is  so  defective  as  to  cease 
to  be  matter  of  form  merely,  and  is  so  evasive  or 
frivolous  as  really  to  amount  to  no  answer  at  all,  as 
in  the  cases  above  mentioned  where  a  denial  is  gen- 
eral but  does  not  go  to  each  allegation  of  the  com- 
plaint, or  where  defendant  denies  recollection  of  a 
fact  alleged  in  the  complaint,  &c.,  in  such  cases  it 
would  seem  that  the  plaintiff,  if  he  has  not  raised 
the  question  before,  may  insist  upon  the  trial  that 
the  fact  so  evasively  denied,  is  to  be  deemed  ad- 
mitted; and  that  the  defendant  shall  not  be  allowed 
to  introduce  evidence  to  disprove  such  facts. 

In  a  recent  case  at  a  general  term  in  the  4th  dis- 
trict,(l)  it  is  said,  by  Justice  Hand,  that  an  admis- 
sion made  in  the  course  of  a  pleading  is  not  an 
admission  for  all  the  purposes  of  a  cause,  but  only 
for  all  ,purposes  regarding  the  issue  arising  on  that 

(1)  Ayret  ti.  CovlU,  18  Barb.,  200. 
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pleading.  Thus,  when  a  defendant  in  his  answer, 
by  certain  admissiom,  supplies  a  defect  in  the  com- 
plaint, on  demurrer  to  the  answer,  the  defendant 
may  go  back  and  attack  the  complaint,  but  the  ad- 
mission in  the  answer  will  not  help  the  defective 
complaint.  It  is  only  an  admission  in  that  line  of 
defence  or  pleading.  An  admission  in  one  defence 
in  an  answer  to  a  complaint  on  a  promissory  note, 
that  the  defendant  endorsed  a  note,  similar  in 
amount  and  description  to  that  mentioned  in  the 
complaint,  accompanied  with  a  denial  of  all  knowl- 
edge or  information  sufficient  to  form  a  belief 
that  he  endorsed  the  same  to  the  plain tiflfe,  or  that 
the  plaintiffs  are  the  owners  or  holders  thereof,  "as 
stated  in  the  complaint,"  was  construed,  on  a  motion 
for  judgment  on  the  ground  that  the  answer  is- 
frivolous,  to  relate  to  the  note  described  in  the  com- 
plaint.(l) 

The  effect  of  the  answer  of  one  defendant  on  the 
rights  of  another,  was  considered  in  Woodworth  vs. 
Bellows  and  others.(2)  If  the  answer  of  one  de- 
fendant contain  a  proper  case  for  the  adjudication 
of  equities  between  himself  and  a  co-defendant,  but 
contain  no  denial  of  the  complaint,  or  any  defence 
material  on  the  question  of  the  plaintiflTs  right  to 
recover,  it  will  be  struck  out  on  motion  as  irrelevant, 
and,  perhaps,  judgment  might  be  rendered  as  on  a 
frivolous  defence.      So  far  as  the  defendant,  who 


(1)  Williams  ti  al.  vs.  Richmond;  9  How.,  628. 

(2)  4  How.  Fr.  B  ,  24. 
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fails  to  answer  is  concerned,  he  is  not  deemed  as 
admitting  anything  alleged  in  an  answer  in  which 
he  does  not  participate.  The  facts  stated  in  the 
complaint  as  to  him,  and  those  facts  alone,  are  to  be 
taken  as  true. 

The  effect  of  a  partial  answer  to  a  complaint  or 
an  answer  extending  to  only  one  distinct  cause  of 
action,  was  considered  in  Tracy  and  others  vs.  Hum- 
phrey.(l)  In  that  case  the  complaint  claimed  judg- 
ment on  separate  and  distinct  bills  or  accounts,  and 
an  aggregate  amount  as  a  balance  due  upon  all ;  and 
the  answer  denied  one  bill  only  and  the  balance 
claimed,  but  was  silent  as  to  the  other  two  bills. 
The  court  held  the  ejQTect  of  the  pleadings  to  be  the 
admission  by  defendant  of  the  two  accounts  due,and  on 
a  motion  to  strike  out  a  verified  answer  as  false,  suf- 
fered the  answer  to  stand,  and  ordered  judgment  for 
the  plaintiff  on  the  two  sums  not  denied,  leaving 
the  action  to  proceed  in  respect  to  the  residu3. 

And  by  the  Code  when  the  answer  of  the  de- 
fendant admits  part  of  the  plaintiff's  claim  to  be 
just,  the  court  on  motion,  may  order  such  defendant 
to  satisfy  that  part  of  the  claim,  leaving  the  action 
to  proceed  as  to  the  residue.(2) 

(1)  6  How.  Pr.  R.,  164.  (2)  Am.  Code,  sec.  24A, 
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SECTION  IV. 

PLEADINGS,  HOW  TO  BE  CONSTRUED. 

The  rules  whereby  to  determine  the  sufficiency 
of  the  pleadings  under  the  Code,  and  the  change 
effected  by  the  Code  in  the  former  rules  of  pleading, 
both  at  law  and  in  equity,  were  fully  considered  in 
chap.  1,  section  iv.,  of  this  work.  It  remains  here 
briefly  to  notice  generally  the  rules  of  construction 
applicable  to  pleadings,  so  far  as  the  language  and 
terms  employed  are  concerned,  and  how  these  rules 
are  afifected  by  the  Code. 

It  was  a  general  rule  under  the  old  system,  and 
frequently  recognized  in  our  courts,  that  where  a 
pleading  is  equivocal,  and  two  meanings  present 
themselves,  that  construction  shall  be  adopted  which 
is  most  unfavorable  to  the  party  pleading.(l)  This, 
however,  was  only  before  answer  to  the  pleading ; 
for,  after  verdict,  the  equivocal  expression  was  to  be 
construed  in  such  a  sense  as  would  support  the  ver- 
dict.(2)  It  was  also  subject  to  certain  other  rules, 
namely,  that  the  language  of  the  pleading  should 
have  a  reasonable  intendment  and  construction  ;(3) 
and  where  an  expression  was  capable  of  different 
meanings  that  should  be  taken  which  lyill  support 


(1)  1  Chit.,  p.  287;  1  HUl,  71;  2  Id.,  476. 

(2)  2  John.,  a67 1  16  East.,  OU.  (3)  6  Eaft,  ZO,  12  id.,  27a 
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the  declaration,  &c.,  and  not  the  other  which  would 
defeat  it.(l)  Thus,  in  an  action  on  a  bond  condi- 
tioned that  the  plaintiff  should  enjoy  certain  land, 
&c. ;  a  plea  that,  "  after  the  makihg  of  the  bond, 
until  the  day  of  exhfbiting  his  hill,  the  plaintiff  did 
enjoy,"  without  averring  that  he  enjoyed  continually^ 
was  held  to  be  good.  And  if  a  pleading  can  be 
made  good  by  any  &tate  of  facts  consistent  with  its 
averments,  it  is  sufficient.  So  held  in  U^jca  Insar- 
once  Oom^pany  vs.  Scott,.(2)  under  th^  former  sys- 
tem. 

The  rule  ^s  applied  under  the  decisions  of  the 
<^ourtB,  seems  to  have  meant  nothing  mure  than  that, 
if  the  expression  or  term  used  was  capable  of  differ- 
ent meanings,  the  court  would  construe  it  to  support 
the  proceedings  in  which  the  particular  term  occur- 
xed,  unless  by  dping  so  they  would  be  obliged  to  give 
it  a  meaning  against  which  the  uses,  habits,  and  un- 
derstanding of  mankind  would  plainly  revolt.  This 
was  the  rule  in  regard  to  actions  for  words,  either 
spoken  or  written,  namely,  that  the  court  is  to  un- 
derstand them  according  to  their  ordinary  ucceptar 
tion  among  mankind  ;(3)  and  th43  rule  is  the  same 
under  the  Code.(4)  If,  however,  the  expression  or 
term  was  clearly  capable  of  two  different. meanings, 
the  pleading  was  to  be  liberally  construed,  and  that 
construction  was  adopted  which  would  render  the 


*-»- 


(1)  18  John.,  482.  (t)  8  Cow.,  B09. 

(8)  5  John.,  584;  3  Gaines,  76;  6  East,  546. 
(4)  6  HoMT.  Pr.  B.,  99;  5  id.,  171. 
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pleading  oonsistent  with  itself.  If  the  sense  was 
aiubig\iioaa»  it  might  be  helped  by  the  context  or 
other  means;  as  if  words  of  reference,  such  as, 
*^ther€^*  and  ^*s€ud^*  were  used,  they  would  not  be 
referred  to  the  last  antecedent,  where  the  sense  re- 
quired that  'they  should  be  referred  to  some  prior 
xinteee<ieiiit.(l) 

These  rules  for  the  construct  iooi  of  pleadings  were 
liberal  Mid  proper,  and  went  £u*  towards  relieving 
the  proceedings  of  much  of  their  formality.  The 
Code  seems  to  have  substantially  re-«enacted  t^bem  in 
section  159,  as  follows: 

"  In  the  construction  of  a  pleading  for  the  purpose  of  de- 
termining its  effect,  its  allegations  shall  be  liberalljr  construed, 
witli  a  view  to  substantial  jnertice  between  the  parties." 

I  do  not  understand  that  this  section  refers  to  any 
thing  further  than  the  mere  construction  of  the  lan- 
guage and  terms  used  in  the  pleading.  It  is  in  the 
construction  of  a  pleading  for  the  purpose  of  de^ 
termining  its  legal  effect ;  and  is  not  one  of  those 
rules  of  construction  whereby  to  .determine  the 
sufficiency  of  the  pleadings,  either  as  to  the  state- 
ment of  facts  which  go  to  constitute  the  cause  of 
action,  or  the  denial  and  statement  of  defence  in  the 
answer.  Though  in  Lewis  vs.  Kendall(2),  it  was  inti- 
mated that  the  section  might  be  applied  to  a  defec- 
tive pleading  which  violated  the  rules  of  the  Code 
in  these  respects,  yet  the  spirit  of  the  decision  is 


(I)  I  OhU.  PI.,  28r,  288.  <2)  6  H«w.  Pr.  R.,  66. 
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manifestly  the  other  way ;  and  the  court  in  that 
case  remarks:  ^'I  am  satisfied  the  courts  will  have 
to  enforce  these  rules  with  some  vigor,  or  the  present 
system  of  pleadings  will  never  answer  the  purposes 
for  which  it  was  intended." 

It  will  not  do,  therefore,  for  a  party  who  has  failed 
in  alleging  a  good  cause  of  action,  or  a  sufficient  de- 
fence, to  endeavor  to  escape  the  consequences  of  bad 
pleading  by  throwing  himself  upon  the  liberal  con- 
struction, authorized  by  section  159.  The  court  is 
not  authorized  to  construe  a  material  allegation  into 
a  complaint  which  contains  no  such  allegation,  as  for 
example,  the  consideration  of  a  contract,  or  a  de- 
mand of  personal  property,  when  such  consideration 
or  demand  is  necessary  to  be  proved  in  order  to  en- 
title the  plaintiflf  to  recover.  Nor,  as  in  the  case  of 
Lewis  vs.  Kendall,  supra^  can  this  section  avail  to 
make  a  hypothetical  pleading  good,  or  one  which 
violates  the  general  rules  of  pleading  prescribed 
by  the  Code. 

If  this  view  is  correct,  it  follows,  that  although 
the  section  in  question  may  be  in  some  sense  a  rule 
to  determine  the  sufficiency  of  the  pleadings,  yet  it 
applies  merely  to  the  construction  of  the  language 
and  the  terms  used,  and  has  no  reference  to  the 
question  of  the  sufficiency  of  the  facts  or  matters  of 
substance  pleaded.  It  is  to  be  applied,  as  was  the 
rule  of  construction  under  the  old  system,  mainly 
where  words  are  equivocal,  and  terms  and  expres- 
sions are  capable  of  different  meanings.  And  such 
seems  to  have  been  the  construction  put  upon  the 


L 
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section,  as  in  the  case  referred  to  by  Justice  Harris, 
in  Taylor  vs.  Corbiere,(l)  in  which  it  is  held  that 
under  the  liberality  of  construction  which  this  sec- 
tion enjoins,  the  words  "legal  holder,"  in  an  action 
on  a  note,  are  to  be  regarded  as  a  sufficient  alle- 
gation of  ownership,  which  the  defendant,  if-  he 
chooses,  may  traverse  or  deny.  So,  in  the  case  of 
Allen  vs.  Patterson,  (2)  in  the  Court  of  Appeals, 
the  word  ''  due,''  in  an  action  for  goods  sold  and 
delivered  was  held,  under  this  rule  of  construction, 
to  express  the  fact  that  the  money  sought  to  be 
recovered  had  become  payable,  or  the  time  when  it 
was  promised  to  be  paid  had  elapsed.  Though  it 
was  admitted  that  the  word  was  sometimes  used  in 
another  signification,  and  to  express  the  mere  fact  of 
indebtedness,  yet  the  court  held  it  was  not  required 
to  apply  the  common  law  maxim,  that  if  the 
meaning  of  words  be  equivocal,  and  two  meanings 
present  themselves,  that  construction  shall  be  adopt- 
ed which  is  most  unfavorable  to  the  party  pleading ; 
but  on  the  contrary,  under  the  rule  of  construction 
authorized  in  this  section  of  the  Code,  the  court 
was  authorized  and  required  to  consider  the  mean- 
ing intended  by  the  pleader,  and  the  sense  in  which 
he  used  the  term.  "  The  rule  that  once  prevailed," 
says  Justice  Gridlbt,  in  Eichards  vs.  Edick,(3) 
"that  a  pleading  should  be  construed  most  strongly 
against  the  pleader,  is  now  abrogated  by  the  Code 
(sec.  159),  which  ordains  that  the  allegations  of  the 

(1)  8  How.  Pr.  R.,  885.  (2)  8  Selden,  476.         (8)  17  Barb.;  270. 
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pleader  shall  be  liberally  constrttedj  T?ith  a  view  to 
substantial  justice  between  the  parties." 

In  all  these  cases  the  construction  is  to  be  liberal, 
for  the  purpose  of  determining  the  effect  of  the  alle- 
gation, and  with  a  view  to  substantial  justice  between 
the*  parties.  It  should  be  as  liberal  certainly  as  un- 
der the  old  practice ;.  more  so,  it  could  scarcely  well 
be ;  for,  as  we  have  seen,  in  the  case  of  an  ambigu- 
ous expression,  the  court  would  adopt  the  meaning 
most  favorable  to  the  pleader  when  necessary  to  sus- 
tain his  pleading,  if  it  could  be  done  without  vio- 
lence to  the  clear  and  palpable  meaning  of  the  term 
or  expression  in  its  common  acceptation.  Perhaps, 
under  the  Code,  cases  might  al'ise  where  a  liberal 
construction,  with  a  view  to  substantial  justice^  would 
authorize  the  court  to  go  further  and  adopt  a  con- 
struction in  aid  of  a  doubtful  pleading,  which  would 
do  violence  to  the  common  acceptation  of  the  term, 
but  this  being  a  matter  entirely  discretionary,  it  will 
be  unnecessary  to  speculate  upon  it  here. 

The  construction  is  to  be  liberal,  for  the  purpose 
of  determining  its  effect.  I  understand  this  to  mean 
its  effect  generally  as  a  pleading  in  the  cause,  in 
whatever  way  the  question  is  raised ;  and  not  merely 
its  effect  as  -an  admission  on  the  trial  under  section 
168.  No  doubt  cases  will  occur  where,  in  the  con- 
struction of  the  language  of  a  pleading  for  the  pur- 
pose of  determining  its  effect,  a  less  rigorous  rule 
of  construction  may  be  authorized  under  this  section 
than  under  the  former  practice.  Thus,  when  a 
pleader  formerly  undertook  to  assign  a  breach,  not 
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according  to  its  letter,  biit  coming  within  the  Bub- 
Btance  or  eflfect  of  the  covenant,  he  was  held  to  a 
more  strict  rule  than  when  he  follo\ted  negatively 
or  affirmatively  the  words  of  the  covenant.(l)  A 
mere  technical  defect  in  this  particular*  will  now  un- 
doubtedly be  remedied  under  this  section;  and  if  the 
breach  assigned  be  substantially  sufficient,  it  will  be 
good.     And  so  in  other  cases. 

The  effect  of  the  pleading,  too,  as  an  admission  in 
the  cause  under  section  168,  may  also  sometimes 
properly  be  assisted  by  this  section.  If  the  defect 
is  merely  formal,  and  the  denial  is  not  strictly  in 
manner  **  as  prescribed  "  by  the  Code,  but  it  be  in- 
tended as  a  denial,  and  the  opposite  party  have  neg- 
lected to  raise  the  question  in  some  other  way ,  a /tft- 
eral  construction  would  authorize  the  court  to  give  it 
the  effect  of  a  traverse  on  the  trial. 


SECTION  V. 

SPECIAL  RULES  APPLICABLE   TO   PLEADINGS. 

In  the  preceding  chapters  relative  to  the  com- 
plaint, the  answer,  the  feply  and  the  demurrer,  res- 
pedtively,  the  principal  geti^ral  rules  applicable  tb, 
and  whi6h,  under  the  Code,  determine  the  stifflcieney 


(1)  4  HUI,  164. 

08 


778  THE  ISSITB.  [CH.  VHI. 

of  these  several  pleadings, have  heen  considered,  and 
it  remains  in  this  place  briefly  to  notice  some  special 
rules  provided  by  the  Code,  or  retained  from  the 
old  system,  applicable  mainly  to  the  form  of  the 
pleadings,  and,  first: 

**  Every  pleading  in  a  Court  of  Record  must  be  Rubscribcd  by 
the  pari}'  or  liis  attorney,  and  wh.'n  any  pleading  is  verified, 
every  subsequent  pleading,  excopt  a  demurrer,  must  be  verified 
also."(l) 

The  subject  of  the  verification  of  the  pleadings 
has  already  been  considered  in  the  preceding  chap- 
ters on  the  complaint,  answer  and  reply.  Jn  respect 
to  the  rule  laid  down  in  the  above  section  of  the 
Code,  that  every  pleading  must  be  subscribed  by 
the  party  or  his  attorney,  it  is  to  be  observed  that  a 
failure  to  comply  with  the  rule  would  be  an  irregu- 
larity which  would  render  the  pleading  liable  to  be 
set  aside  on  motion,  precisely  the  same  as  a  defect  in 
the  title  of  the  complaint,  or  a  failure  to  demand  the 
relief  to  which  the  plaintiff*  supposes  himself  entitled 
as  to  which  see  ante,  chap,  iv.,  sections  1  and  3. 
Such  a  defect  is  not  a  matter  of  substance,  and  would 
not,  therefore,  be  the  subject  of  demurrer.  Nor 
would  it  be  correct  practice,  it  is  conceived,  to  treat 
the  pleading  as  a  nullity  and  enter  judgment,(2)  at 
least  not  until  the  pleading  had  been  returned,  or  no- 
tice of  the  defect  given  to  the  opposite  party.  It  has 
been  held,  however,  that  a  subscription  to  the  affi- 


(1)  Am.  Code,  sec.  156. 

(2)  As  was  done  in  Hubbel  vs.  Livingston,  1  C.  R.,  68. 
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davit  verification  alone  was  a  sufficient  subscrip- 
tion of  the  pleading  within  the  meaning  of  the 
Code.(l) 

The  rules  of  the  court  provide  that  every  plead- 
ing exceeding  two  folios  in  length  must  have  the 
folios  distinctly  numbered  and  marked  in  the  margin 
thereof;  and  the  pleadings  and  other  proceedings 
must  be  fairly  and  legibly  written.(2)  This  is  simi- 
lar to  the  former  rule  in  regard  to  equity  pleadings. 
If  not  so  written,  the  clerk  is  prohibited  from  filing 
them.  #This  seems  to  be  the  only  consequence  of  a 
violation  of  the  rule,  although  in  a  flagrant  case  it 
might  be  treated  as  an  irregularity  which  the  court 
would  correct  on  motion.  The  motion  is  strictly 
technical,  and  though,  perhaps,  a  party  has  a  right 
to  have  the  pleading  of  his  adversary  conform  to  the 
rule  in  this  particular,  yet  he  must  in  all  respects  be 
technically  correct  himself  and  move  at  the  earliest 
opportunity.  In  one  ca8e(3)  a  motion  to  set  aside 
the  complaint  on  this  ground  was  denied,  the  affida- 
vit on  which  the  motion  was  made  being  liable  to 
the  same  objection  and  there  having  been  laches  in 
making  the  motion.  In  that  case  the  court  observ- 
ed, that  so  far  as  the  objection  as  to  numbering  the 
folios  was  concerned,  the  pleading  should  have  been 
returned,  and  the  defect  pointed  out;  and  this^  on 
the  whole,  seems  to  be  the  only  safe  mode  in  which 
a  party  can  enforce  a  strict  observance  of  the  rule. 


(1)  Hubbcl  va.  Livingston  1  C.  R.,  68.  (2)  Sup.  Court  Rules,  41. 

(8)  Sawyer  vs.  ScliooDmalur,  8  How.  Pr.  B.,  ^98. 
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The  rules  also  require  that  several  defences  should 
be  not  only  separately  stated  but  plainly  num- 
bered.(l)  The  object  of  this  rule  is  thought,  by 
Justice  Cady,  to  be  to  render  the  pleading  definite 
and  certain;  and  for  a  violation  of  it  the  remedy 
of  the  oppo.^ite  party  is  by  motion  to  correct  the 
pleading  under  section  160,  and  not  by  motion  to  set 
aside  the  pleading  for  irregularity. (2)  In  Blanch* 
ard  vs.  Strait,(3)  however,  the  pleading  was  set 
aside  for  irregularity  for  such  a  defect.  A  violation 
of  the  rule  is  said  to  be  clearly  an  irregularity; (4) 
and  the  remedy  would,  therefore,  be  the  same  as  in 
any  other  case  of  irregularity,  either  by  motion  to 
set  aside  the  pleading,  or  by  returning  it  immedi- 
ately and  pointing  out  the  defect. 

The  items  of  an  account  are  not  necessary  to  be 
set  forth  in  a  pleading  under  the  Code.(D)  But  the 
Code  provides  that  a  party  pleading  an  account, 
shall  deliver  within  ten  days  after  demand  a  copy  of 
the  account.  The  answc-r,  however,  must  be  to  the 
pleading  itself,  and  not  to  the  bill  of  particulars. 
An  answer  avowedly  to  the  bill  of  particulars,  and 
not  to  the  complaint,  \^as  held  to  be  insufficient,  and 
liable  to  demurrer.(6)  An  answer  alleging  a  set-off 
in  a  sum  of  money  equal  to  the  sum  claimed  by  the 
plaintiff,  "as  will  appear  by  the  account  current  ren- 


(1)  Sup.  Court  Rules,  86. 

(2)  Wood  T8.  Antony,  9  Uow.  Pr.  R.  78. 

(3)  8  Uow.  Pr.  R.  83. 

(4)  1  Whit.  Pr.  32g.  and  QAse^  there  cited. 

(5)  Am.  Godo,  sec.  158.  (6)  Scuvlll  vs.  Howell,  2  C.  R.  88. 
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dered  bj  the  defendant  as  stated  ia  the  complaint/' 
is  indefinite  and  uncertain.  On  an  order  to  make 
such  an  answer  more  definite  and  certain  hy  amend-* 
ment,  the  defenidant  stated  his  set-ofif  to  be  generally 
for  work  and  labor,  merchandise,  etc»  Held  no 
compliance  with  the  order,  and  the  answer  struck 
out  with  costs.(l)  And  see  further  as  to  the  man-* 
ner  of  pleading  an  account  on  the  part  of  the  plain- 
tiff^ antey  page  266»  and  on  the  part  of  the  defend- 
ant, ante,  pages  580^589. 

We  have  already  considered  the  rules  provided 
by  the  Code  in  pleading,  in  certain  specml  caees, 
such  as  a  judgment  or  determination,  of  a  court  or 
officer  of  special  jurisdiction  ;(2)  the  performance 
of  conditions  precedent  in  a  contract,  and  a  written 
instrument  for  the  payment  of  money  ;(3)  a  private 
statute  ;(4)  in  cases  of  libel  and  slander  ;(&)  and  in 
an  action  to  recover  property  distrained  doing  dam-^ 
ftg^-(6)  It  will  only  be  necessary  here  ta  refer  to 
what  was  said  on  these  subjects  respectively  in  the 
preceding  pages.  These  rules  are  of  general  appli- 
cation, and,  of  course,  abolish  whatever  in  the  old 
system  conflicted  wi^  them.  They  may  properly 
be  classed  here  as  special  ruUsi  of  pleading,  because, 
unlike  those  broader  principles  elsewhere  enunciated 
and  laid  down  in  the  Code,  they  relate  rather  to  the 
form  and  maimer  than  ta  the  substance  of  the 
pleading.  They  are,  also,  it  will  be  observed,  in 
■     '  ■  , ..  ■  ■   - .  ■  ^ ' '  f  •        I     -'™   ■     ■  ■    ■ 

(1)  Wiggins  TB,  6aas,  S  Sand.,  788.    (2)  Sec.  161,  anU,  pages  270, 493. 
C»)  Secu  162..  unUt  pageft  226-3S5.       (4)  ^o  168,  on/c  pages  270,  iSIA. 
(6)  Sees.  164, 165,  ante,  pages  271-274, 482-496. 
(6)  See.  168,  anit,  paga  497. 
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the  main  permissive,  rather  than  obligatory ;  leav- 
ing it  optional  with  the  party  to  plead  the  facts  in 
the  manner  indicated  in  these  sections,  or  to  adopt 
the  stricter  rules  of  pleading.  Thus,  in  an  action  or 
defence  on  a  written  instrument  for  the  payment  of 
money  only,  "«/  shall  be  sufficient  for  the  party  to 
give  a  copy  of  the  instrument,"  etc.  Or  he  may 
state  it  in  his  complaint  in  the  usual  form  of  stating 
a  cause  of  action.  So  in  pleading  a  private  statute, 
it  is  sufficient  to  refer  to  such  statute,  by  its  title  and 
the  day  of  its  passage;  but  if  the  party  choose  to 
plead  it  in  the  old  form  and  manner,  he  may,  doubt- 
less^ do  so  without  incurring  the  hazard  of  a  motion 
to  strike  out  the  matter  as  redundant. 

There  are  also  a  variety  of  other  special  rules  rel- 
ative to  pleadings,  so  far  as  the  form  and  manner  of 
statement  are  concerned,  which  though  properly  be- 
longing to  the  old  system,  are  not  inapplicable  to 
the  new.  Many  of  these  we  have  incidentally 
noticed  in  various  parts  of  this  work,  and  do  not 
intend  to  refer  to  them  again  in  this  place.  One  or 
two  others,  however,  may  be  briefly  noticed  here. 

Thus,  under  the  present  system,  as  under  the 
former,  every  answer  to  be  good  must  either  traverse 
or  deny  the  facts  of  the  previous  pleading,  or  it 
must  confess  and  avoid  them.  Under  the  former 
system  a  pleading  in  confession  and  avoidance  must 
give  color ;  that  is,  it  must  confess  the  matter  ad- 
versely alleged,  either  expressly  or  impliedly,  to 
such  an  extent  at  least  as  to  admit  some  apparent 
right  in  the  opposite  party,  which  requires  to  be  en- 
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countered  and  avoided  by  the  allegation  of  the  new 
matter.(l)  It  was  not  required,  however,  to  be  an 
absolute  confession,  but  might  be  sub  modo  merely, 
so  far  as  to  admit  some  sort  of  apparent  right  or 
color  for  the  action ;  as,  in  an  action  for  trespass  for 
taking  sheep,  the  defendant  may  plead  that  a  third 
person  was  possessed  of  them,  and  sold  them  to  him 
in  market  overt,  for  though  this  does  not  admit  the 
sheep  to  have  been  the  plaintiffs  when  the  defend- 
ant took  them,  as  alleged  in  the  declaration,  yet  it 
admits  them  to  have  been  his,  subject  to  the  effect  of 
the  sale  in  market  overt,  and  therefore  gives  some 
color  to  the  plaintiff's  claim.(2)  This  principle  of 
giving  color  to  the  plaintiff's  claim  may  be  applied 
to  confession  and  avoidance  in  an  answer  under  the 
Code.  Such  an  answer  to  be  good  must  admit  an 
apparent  or  prima  facie  right  of  action  independent 
of  the  matter  disclosed  in  the  plea  to  destroy  it. 
And  it  has  so  been  held  under  the  Code.(3)  /^  The 
principles  of  pleading,*'  says  the  justice  who  deliv- 
ered the  opinion  in  the  case  last  cited,  ^^  whatever 
the  system,  are  always  the  same.  Its  office  is  to 
present  the  cause  of  action  on  one  side,  and  a  de- 
fence on  the  other.  This  is  not  less  true  under  our 
present  system  than  it  was  under  the  former. 
Names  are  changed — useless  forms  and  technical 
rules  are  abolished — but  the  principles  remain  un- 


ci) Steph.  PI.,  201;  1  Chit.  PI.,  627;  1  Hill,  266;  6  id.,  311. 

(2)  Steph.  PI.,  208. 

(8)  BuddiDgton  ts.  Dayib,  6  How.  Pr.  R.,  402. 
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changed.  What  now  is  a  good  answer,  would  before 
have  constituted  a  good  plea  in  bar."(l) 

Again»  at  common  law,  it  was  a  principle  that 
every  pleading  must  be  an  answer  to  the  whole  of 
what  is  adversely  alleged.(2)  A  pleading  professing 
to  answer  the  whole,  and  answering  only  a  part,  is 
bad  on  demurrer.(3)  This  special  rule  of  pleading 
has  also  been  held  applicable  under  the  Code,  and  a 
pleading,  commencing  as  an  answer  to  the  whole 
complaint,  and  assuming  to  answer  the  whole,  but 
containing  facts  which  only  constitute  a  defence  to 
a  part  of  the  complaint,  held  bad  on  demurrer.(4) 
But  the  rule  does  not  apply  to  a  partial  defetice, 
when  allowed  to  be  pleaded  by  the  Code,  such  as 
recoupment  or  set-off.  This  subject  has  been  con- 
sidered on  a  former  page.(5) 

It  was  also  a  rule  of  pleading  at  law  that  a 
traverse  could  not  be  taken  upon  matter  not  al- 
leged, with  the  exception,  however,  that  it  might 
be  taken  upon  matter,  which  though  not  expressly 
alleged,  is  necessarily  implied«(6)  The  effect  of  this 
rule,  and  its  application  to  pleadings  under  the  Code, 
have  been  already  briefly  noticed  in  sections  2  and 
3  of  chapter  v.  The  principle  pf  a  traverse  to  an 
implied  allegation  is  very  clearly  and  definitely 


(1)  And  seoy  as  to  color ^  opiaioa  of  Seldeh,  J.,  in  Benedict  ts?  Sey- 
mour, 6  How.  Pr.  R.  805,  806. 

(2)  Steph.  PI.  214;  18  Wend.  78. 

(8)  1  Chft.  PI.  610;  1  Wend.  847;  28  id.  487. 
(4)  Thumb  vs  Walrath,  6  How.  Pr.  R.  196. 
(6)  Ante,  pages  464-45S,  and  cases  there  cited. 
(6)  Steph.  PI.  192,  198;  2  Salk.  629;  6  Mod.  168. 
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recognized  in  Giesson  ts  Giesson,(l)  and  Lord  vs. 
Chee8eborough.(2)  Thus,  as  in  the  former  case,  in 
an  action  on  a  promissory  note,  an  answer  averring 
payment  is  a  proper  traverse  to  the  fact  that  the 
note  is  not  paid,  a  fact  implied  in  the  complaint 
from  the  plaintiff's  possession  of  the  note ;  and,  as 
in  the  latter  case,  the  defendant  in  such  an  action 
has  a  right  to  traverse  the  plaintiff's  ownership,  or 
interest  in  the  note,  though  the  ownership  be  not 
expressly  alleged  in  the  complaint.  The  rule  is 
also  very  clearly  illustrated  in  actions  for  libel  and 
slander,  in  cases  where  malice  must  be  proved,  but 
need  not  be  expressly  alleged.  The  malice  implied 
from  the  facts  set  forth  in  the  complaint  i^fiincderial 
allegation,  which  may  be  traversed  or  denied  by  the 
defendant's  answer,  and  thus  nn  issue  raised  there^ 
on.(3)  Many  other  examples  in  illustration  of  thei 
principle  might  be  given,  but  the  above  will  suffice 
to  explain  its  general  nature. 

A  g:)od  issue  at  common  law  could  not  be  joined 
on  two  affirmatives  or  two  negatives.  An  example  of 
the  first  kind,  is,  where  the  defendant  pleads  that 
a  party  died  seized  in  fee,  and  the  plaintiff  replied 
affirmatively  that  he  died  seized  in  tail.(4)  An  in-> 
stance  of  the  latter  kind,  is,  where  a  plea  states  a 
request  to  deliver  an  abstract  of  title,  and- a  refusal; 
a  replication  that  the  plaintiff  did  not  neglect  and 


(1)  1  G.  R.,  N.  S.  414. 

(2)  4  Sand.,  696;  see  also  Sawyer  ts.  Warner,  15  Barb.,  282. 

(0  See  on  this  ))oiut,  antt,  pagus  498  —  495,  aud  cases  there  cited. 

(4>  Steph.  PI.,  885. 
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rtfuse  to  deliver  liuch  abstract  would  be  insufficient ; 
he  should  allege  affirmatively  that  he  did  deliver.(I) 
These  nrles^  though  artifioial  and  technical,  are 
founded  in  good  serise,  and  though,  perhlgips,  not 
Essential  in  most  cases,  to  the  validity  of  ft  pleading 
under  the  liberal  system  adopted  by  the  Code,  yet^ 
it  Would  be  well  in  framing  an  issue  always  to  ob-* 
serve  them.  In  the  late  case  of  Giesson  vs.  GieiH 
don,(2)  the  Court  of  Appeals  defiiles  ah  issm  to  be 
substantially  the  same  as  it  was  under  the  former 
system^  and  of  course  a  good  traverse  must  be  taken 
in  the  same  way.  '*  An  issue  is  joined,"  as  was  said 
in  that  case,  *'  when  there  is  a  dirtd  affirmation  and 
denial  of  the  fact  in  dispute,  and  it  makes  tio  dif-* 
ference  whether  the  affirmative  or  th^  negative  is 
first  avetred."  It  is  not  a  violent  inference,  frota  this 
language  to  sAy^  that  two  affirmalitB  propositions, 
or  two  riegutive  propositions  cannot  form  such  an 
issue.  And,  perhaps,  cases  might  occur  under  the 
Code  in  which  such  an  answer  would  be  held  evasive 
tod,  if  not  struck  out  on  motion^  might  at  least  be 
made  more  dei^nite  and  certain  by  am^ndment^ 

A  similar  defect  in  pleading  is  what  was  called 
a  negative  ptegnunt.  This  was  such  a  form  of  denial 
as  implied  or  carried  with  it  an  affik*mativ<e,  and  wa« 
saseeptible  of  a  double  meaning.  As,  ibr  exUmple, 
in  an  action  of  trespasi^,  the  defendant  pleaded  that 
he  entered  the  plaintiff's  house  by  license  given  by 


■  •  ■    '  -     -•      ■    •  ■ 


(1)  6  East,  556,  55Y. 

(2)  1  C.  R.,  K.  S.,  414;  18  Barb.^  520. 
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plaintiflf's  daughter,  and  the  plaintifif  replied  that 
be  did  not  enter  by  her  license.  This  was  ^onsid^red 
a  negative  pregnant ^  and  it  was  held  that  the  plain- 
tiff should  have  traversed  the  entry  hy  itself,  pr  the 
license  by  itself.(l)  Such  a  pleading  is  said  to  be 
bad  for  ambiguity.  While  professing  to  deny  the 
license,  it  implies,  or  carries  with  it,  the  idea  that 
the  license  was  given.  Such  a  defect  in^  traverse, 
under  the  Code,  particularly  where  it  purports  to 
answer  a  verified  pleading,  may  amount  to  a  mere 
evasion,  and  render  the  pleading  defective* 

It  was  also  a  rule  of  pleading,  and  one  which  may 
with  great  propriety,  be  i^pplied  to  the  Code,  that  a 
trwerse  must  be  neither  toQ  large  nor  too  narrow.^ 
A  traverse  may  be  too  large,  by  being  taken  in  the 
conjunctive  instead  of  the  disjunctive,  or  by  involvr 
ing  in  the  issue,  quantity,  tin^e,  place,  or  other  xsir>r 
cumstances,  which,  though  forming  part  of  the  aller 
gations  traversed,  are  immaterial  to  the  merits  of 
the  cause.  So,  too,  it  may  be  too  narrow,  by  being  ap- 
plied  only  to  part  of  a  cause  of  a<^tioo ;  or,  of  an 
allegation,  which  the  law  considers  as  in  its  nature 
indivi8ible.(2)  A  fiuniliar  example  of  the  former 
kind  of  traverse  is  found  in  a  os«e  where  tfa^  de&ndr 
ant  alleged  that  he  had  served  the  plaintiff  half  a 
year  at  D.,  in  the  county  of  K.,  and  tJie  plaintiff  re^ 
plied,  that  he  had  not  served  him  half  a  year  at  D., 
in  the  county  i/  K.    This  was  held  bad  as  iavolv- 


(1)  Steph.  Fl.,  S81.  (2)  Stepb.  PI.,  248,  249. 
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ing  the  place j  in  the  issue.(l)  Where  a  plaintiff 
alleges  a  series  of  charges  as  his  cause  of  action, 
proof  of  any  one  of  which  will  entitle  him  to  re- 
cover, and  the  defendant  denies  these  charges  con-- 
junctiveli/y  the  traverse  is  too  large,  and  the  answer 
will  be  insufficient.  The  nature  and  extent  of  this 
rule,  and  its  applicability  to  pleadings  under  the 
Code,  havQ  been  considered  in  another  part  of  this 
work.(2)  It  may  be  observed,  however,  in  addition, 
that  in  some  cases  where  a  traverse  following  the 
exact  language  of  the  complaint  would  be,  techni- 
cally speaking,  too  broad,  us  involving  time,  place, 
or  other  immaterial  matters  in  the  issue,  the  defect 
may  be  merely  a  matter  of  form  in  the  statement, 
and  if  liable  to  objection  at  all,  should  not  be 
treated  as  an  absolutely  evasive  or  frivolous  plead- 
ing. The  same  may  be  said  with  respect  to  a 
traverse  that  is  too  narrow ;  as,  for  example,  if  in 
a  complaint  for  labor  and  services,  from  January  1st, 
1851,  to  January  1st,  1852,  the  defendant  should 
deny  that  the  plaintiff  worked  for  the  whole  time 
alleged ;  the  defendant  being  entitled  to  compensa- 
tion for  part  of  his  services,  it  is  no  sufficient  answer 
to  say,  that  he  did  not  work  the  full  time  ;  but  the 
court  would,  doubtless,  allow  the  defendant  to  cor- 
rect his  pleading. 

Most  of  the  other  rules  relative  to  the  mode  and 
-manner,  as  well  as  the  form  of  pleading,  which  are 
si  ill  in  force  as  rules  of  logic,  at  all  events,  if  not 

» 

(1)  Stepb.  PL,  248,  240.  (2)  JnU,  pages  426-4^0. 
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absolute  rules  "to  determine  the  suflSciency"  of  the 
pleadings,  have  been  already  noticed  in  various  parts 
of  this  work,  and  the  extent  of  their  application 
under  the  Code  considered.  I  shall  not  attempt  to 
detail  or  classify  them  here,  or  to  pursue  the  investi* 
gation  farther.  One  or  two  brief  remarks  relative 
to  certain  rules  of  pleading  which  have  become  ob- 
solete and  can  have  no  application  to  the  new  system^ 
will  close  this  branch  of  the  subject. 
.  When  an  issue  of  law  was  tendered  on  a  demurrer, 
the  opposite  party  was  bound  to  accept  it,  which  he 
did  by  putting  in  a  formal  joinder  in  demvrrer. 
This  is  now  no  longer  necessary ;  the  demurrer  itself 
raises  the  issue. (1) 

The  rules  relative  to  pleading  in  all  mere  matters 
of  form,  such  as  time,  place,  &c.,  when  not  material 
to  the  issue,  or  necessary  to  apprise  the  opposite 
party  of  the  exact  nature  and  extent  of  the  claim, 
are  no  longer  in  force.  So,  too,  the  rule  that  plead- 
ings should  observe  the  known  and  ancient  forms  of 
■expression  as  contained  in  approved  precedents.  In 
pleading  the  statute  of  limitations,  the  defendant 
iilleged  that  he  was  not  guilty  within  six  years^ 
instead  of  alleging  that  the  cause  of  action  did  not 
accrue  within  six  years ;  and  this  was  held  defective 
on  special  demurrer.(2)  All  these  technical  rules 
are,  of  course,  abrogated  by  the  Code. 

So,  too,  in  respect  to  the  rule  that  a  plea  which 
amounted  to  the  general  issue  was  defective,  and 


(1>  Jioxgaa  ▼».  LeUad,  1 C.  B.»  m.        (3)  d  Bva.  apd  Aid.,  itt 
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liable  to  demurrer,  m,  in  an  action  on  a  bond,  if  the 
defendant,  instead  of  pleading  the  general  issue 
non  est  factum^  should  confess  the  bond,  but  allege 
that  it  was  executed  to  a  person  other  than  the 
plaintiff,  this  pleading,  under  the  old  system,  waa  held 
bad.(I)  Such  an  answer,  setting  up  as  it  does  the 
facts,  would  now,  it  is  presumed,  be  good,  and  the 
above  rule,  if  not  wholly  obsolete,  can  have  but  a 
very  limited  applioation.(2) 

,  There  are  a  variety  of  minor  miscellaneous  rules, 
also,  which  were  peculiarly  adapted  to  the  old  sys- 
tem, but  have  now  become  obsolete^  Thus,  the 
rules  relative  to  the  entitling  of  pleadings,  the  for- 
mal commencement  and  conclusion  of  pleadings,  &c., 
&c.  All  these,  it  is  evident,  can  no  longer  apply 
under  the  Code*  It  was  also  a  general  rule  that  a 
plaintiff  claiming  under,  and  pleading  a  deed  or 
other  sealed  instrument,  or  letters  testamentary,  oi 
letters  of  administration,  was  bound  to  make  profert^ 
as  it  was  called,  which  was  to  the  efifeot  that  the 
party  ^^  now  brings  the  said  indenture  (or  other  in- 
strument) here  into  court."  If  not  so  alleged,  the 
pleading  was  defective.  This  formality  is  now  dis- 
pensed with  under  the  Code.  So  held  in  Bright  vs. 
Currie,(3)  in  an  action  brought  by  an  administrator, 
that  profert  of  his  letters  of  administration  is  not 
necessary. 


(1)  1  Sid.,  470. 

(2)  XJoUeobeck  ts.  Clow,  9  How.,  289;  and  see  romarlu^B  tbis  subject, 
antej  page. 

(4)  ^  SMd.,4M«ML>  a,  101;  m«Uo  Welles  ex.  rs*  Webster,  9  How., 
«61. 
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CHAPTER  IX. 

OF  AMENDMENTS,   VARIANCES,   AND  MISTAKES  IN  PLEADING. 

The  subject  of  the  amendment  of  pleadings  and 
of  variances  between  the  pleadings  and  proof  on  the 
trial,  is  One  of  considerable  importance,  and  required 
a  brief  Consideration.    The  subject  will  be  treated 

in  the  following  order : 

• 

1.  Amendments  in  genernl,  bow,  and  when  al- 
lowed, and  on  what  terms. 

2.  Variances  between  pleadings  and  proofL 
S.  Defects  in  pleading,  when  and  how  aided. 


SECTION  I. 

AMENDMENTS  IN  dSNEUlL,  BOW,  AND  ttTHEN  ALLOWED,  AND 

ON  WHAT  TBBMS. 

At  common  law,  amendments  could  be  made,  at 
any  time  before  judgment  was  signed,  in  the  discre- 
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tion  of  the  court  They  might  be  allowed,  either  of 
course,  without  motion,  upon  motion  after  notice,  or 
on  the  argument  of  motions  made  by  the  adverse 
party  for  the  purpose  of  taking  advantage  of  the 
defect.  A  declaration  might  be  amended  of  course 
at  any  time  before  the  defendant  put  in  his  defence. 
And  by  the  rules  of  the  court,  within  a  certain 
time  after  defence  put  in,  or  before  default  for  not 
replying,  the  plaintiff  might  amend  in  certain  cases, 
such  as  by  changing  the  venue,  by  increasing  the 
damages  laid  where  there  is  no  bail,  but  not  by  ad- 
ding new  counts,  or  by  inserting  the  name  of  a 
party  defendcant  who  has  not  been  served  with  pro- 
cess, &c.,  &c.  The  defendant  also  might  amend  of 
course  without  costs  on  a  proper  affidavit;  but  if 
he  wished  to  add  a  new  plea,  or  it  was  necessary  to 
amend  a  second  time,  leave  of  the  court  must  be  9b- 
tained.(I) 

Similar  rules  obtained  in  respact  to  pleading  in 
equity.  The  complainant  might  amend  his  com- 
plaint of  course,  and  the  defendant  his  answer  of 
course,  in  certain  cases,  or  after  the  time  for  answer- 
ing had  expired;  or,  on  a  demurrer  to  the  matter  of 
the  whole  bill,  he  might  be  allowed  to  amend  on 
motion,  in  the  discretion  of  the  court.(2) 

But  amendments  after  judgment  were  not  allowed 
at  common  law.  The  statutes  of  amendments  and 
jeofails  were  designed  to  remedy  this  inconvenience, 


(1)  7  Cow.,  164;  2  John  Can.,  219;  1  Wend.  R.,  71;  1  Burr.  Pr.,  176. 

(2)  1  Barb.  Ch.  Pr.,  206  to  225. 
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and  to  authorize  certain  amendments  to  the  proceed- 
ings after  judgment.  These  various  statutes  were 
re-enacted  with  some  alterations  in  this  state,  at  an 
early  daj^  and  were  in  substance  incorporated  into 
the  Revised  Statutes.(l) 

The  sixth  chapter  of  Title  6,  Part  2  of  the  Code, 
relative  to  mistakes  in  pleading  and  amendments, 
professes  to  prescribe  the  cases  and  circumstances  in 
which  amendments  may  be  made  to  the  pleadings 
and  proceedings,  and  variances  at  the  trial  disre- 
garded. The  commissioners,  in  their  note  to  this 
chapter  (which  seems  designed  to  supersede  the  for- 
mer provisions  of  the  statute),  say,  that  they  have 
provided  a  means  of  amendment  of  the  most  liberal 
character;  as  liberal,  indeed,  as  they  could  de- 
vise.(2)  I  shall  consider,  in  this  place,  simply  the 
subjetjt  of  amendments  to  the  pleadings,  leaving 
that  of  variances  for  the  following  section. 

The  Code  provides  that  the  pleadings  may  be 
corrected  by  amendment,  as  under  the  former  prac- 
tice, in  three  ways  or  classes  of  cases: — First.  By 
the  party  himself,  of  course,  without  application  to 
the  court.  Second.  By  the  court,  on  application  of 
the  party  desiring  the  amendment.  Third.  By 
the  court,  either  at  the  trial,  on  judgment  rendered, 
or  on  motion  of  the  adverse  party  seeking  to  take 
advantage  of  the  defect.  Each  of  these  will  mow 
be  considered. 


/ 


0)  R.  S.,  Title  v.,  chap,  vii.,  Part  3. 
(2)  First  Report  of  Comrs.,  p.  168. 

100 


794  AMENDMENTS.  [CH.  IX. 

1.  Amendment  of  course. — That  portion  of  the 
Code  which  makes  provision  on  this  subject  is  in 
these  words : 

"  Any  pleading  may  be  once  amended  by  the  party,  of  course, 
without  costs  and  without  prejudice  to  the  proceeding's  already 
had,  at  any  time  before  the  period  for  answering  it  expires;  or, 
it  can  be  so  amended  at  any  time  within  twenty  days  after  the 
service  of  the  answer  or  demurrer,  to  such  pleading,  unless  it 
be  made  to  appear  to  the  court  that  it  was  done  for  the  purpose 
of  delay,  and  the  plaintiff  or  defendant  will  thereby  lose  the 
benefit  of  a  circuit  or  term  for  which  the  cause  is  or  may  be 
noticed;  and,  if  it  appear  to  the  court  that  such  amendment  was 
made  for  such  purpose,  the  same  may  be  stricken  out,  and  such 
terms  imposed  as  to  the  court  may  seem  just.  In  such  case,  a 
copy  of  the  amended  pleading  must  be  served  on  the  adverse 
party."(l) 

The  remaining  part  of  the  section  relates  to  amend- 
ments after  judgment  on  demurrer,  which  will  be 
considered  in  its  proper  place. 

The  pleading,  under  this  section^can  be  amended 
at  any  time  before  it  is  actually  answered,  or 
before  the  time  limited  by  law  for  answering 
expires.  After  the  service  of  an  answer  or  de- 
murrer, the  defendant  has  twenty  days  to  amend  of 
course;  but  if  the  pleading  be  served  by  mail,  he 
has  forty  days,  and  the  rule  applies  to  the  case  of  a 
reply .(2)  An  amended  complaint  may  be  served 
of  course  at  any  time,  within  twenty  days  after  an 


(1)  Am.  Code,  sec.  172. 

(2)  Gassou  ys.  Wlialloii;  6  How.  Pr.  R.,  802;  Wasbbarn  vb.  Hcrrick,  4 
id.,  16. 
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amended  answer  is  served,  although  more  than 
twenty  dayti  have  elapsed  from  the  service  of  the 
original  answer,  and  replication  thereto;  and  in 
such  case  the  amended  pleading  takes  the  place  of 
and  supercedes  the  original.(l) 

The  practice  has  been  sanctioned  in  one  ca8e(2) 
of  treating  as  a  nullity  an  [amended  answer  put  in  for 
delay  merely  and  at  so  late  a  period  as  to  throw  the 
cause  over  the  circuit.  The  plaintiff,  it  was  said, 
could  disregard  it  and  take  the  defendant's  default, 
and  if  the  amendment  should  prove  to  have  been 
interposed  in  good  faith  the  default  would  be  set 
aside.  But  in  another  case(S)  a  different  rule  was 
followed ;  and  it  was  considered  that  the  Code  does 
not  authorize  the  party  to  decide  in  the  first  in- 
stance and  disregard  the  pleading  at  his  peril,  but 
provides  for  a  decision  upon  the  good  faith  and 
propriety  of  the  amended  pleading,  before  any  other 
proceedings  can  be  had  in  the  action  which  may 
affect  the  rights  of  the  parties.  The  right  to 
amend,  it  wv  said,  is  absolute,  subject  only  to  the 
power  of  the  court  to  strike  out  for  cause  shown. 
And  this  doubtless  is  the  more  correct  practice.  A 
frivolous  amendment,  therefore,  such  as  would  not 
have  been  allowed  by  the  former  practice,  will  be 
struck  out  on  motion,  especially  if  the  loss  of  a  cir- 
cuit will  be  occasioned  by  such  amendment.  But 
the  right  to  amend  is  not  to  '^  prejudice  the  proceed- 


(1)  Seoeca  County  Bank  vs.  Garlingboose,  4  How.  Pr.  R.,  174. 

(2)  Allen  tb.  Compton,  8  How.  Pr.B.,  251. 

(8)  Griffla  fs.  Cohen, «/  cl.,  8  How*  Pr.  B.,  461« 
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ings  already  had."  Therefore,  if  the  cause  is  at  issue, 
.the  plaintiff  has  a  right  to  notice  it  for  trial,  and  may 
go  on  and  try  the  cause  and  perfect  judgment,  and 
this  judgment  is  not  to  be  prejudiced  by  a  subsequent 
amendment^  even  although  it  should  be  made  within 
the  time  prescribed  by  statute.(l)  The  plaintiff  has 
a  right  to  act  upon  the  pleadings  as  they  are 
served,(2)  and  is  not  bound  to  wait  before  giving 
notice  of  trial  or  reference  to  see  whether  the  plead- 
ings will  be  amended.  But  he  proceeds  at  his  peril ; 
and  if,  within  the  time  of  amendment  and  before 
the  plaintiff  can  bring  the  issue  to  trial,  the  defend- 
ant amends  the  issue  intended  to  be  tried  will  be  de- 
stroyed ;  though  if  judgment  be  obtained  before  the 
amendment,  it  will  not  be  set  a8ide.(3)  Though 
the  right  to  amend  is  absolute,  yet  it  may  be  waived, 
it  seems,  either  by  express  notice  from  the  party 
that  he  will  not  amend,  or  by  noticing  the  cause  for 
trial.(4) 

And  though  the  amendment  may  be  made  under 
the  above  section,  of  course,  and  without  costs,  yet 
it  cannot  be  made  where  the  party  wishing  to  amend 
has  not  been  regular,  and  his  adversary  has  already 
taken  steps  for  a  motion  to  the  court,  founded  on 
such  irregularity.  So  held  by  Justice  Wblles  in 
Williams  vs.  Wilk:inaoa,(5)  and  by  Justice  Munson 


(1)  Plumb  vs.  Whipple*,  7  How.  P.  R„  411. 

(2)  £no8  vs.  Thomas,  4  How.  Pr.  R.,  290. 

(8)  Plumb  vs.  Wlupples,  7  How.  Pr.  R.,  411 ;  the  case  of  Morgan  vs. 

Leland.  1  Code  R.,  128,  contra,  arose  under  a  section  of  the  Code  of  1S48. 

(4)  Coasoo  vs.  Wbalau,  6  Bow.  Pr.  B.»  806.       (6)  «  Hour.  Pr.  R.,  867. 
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in  Hall  vs.  Huntley .(1)  In  each  of  these  cases  the 
complaint  was  defective  in  not  mentioning  the  name 
of  the  county,  and  after  notice  of  motion  by  defend- 
ant to  set  aside  complaint,  held  that  the  plaintiff 
could  not  amend  without  payment  of  costs  of  mo« 
tion.  And  upcm  the  same  principle,  it  would  seem, 
where  irrelevant  and  redundant  matter  is  inserted 
in  the'pleading,  and  notice  of  motion  has  been  given 
to  correct  the  pleading,  by  striking  out  such  matter, 
or  by  making  it  more  definite  by  amendment,  the 
party  committing  the  error  should  be  held  to  pay 
costs  of  the  motion  before  he  is  allowed  to  amend. 
It  is  believed  this  has  been  repeatedly  held  in  cases 
not  reported,  though  the  practice  is  said  to  be  dif* 
ferent  in  one  or  two  of  the  judicial  districts.  The 
practice  of  permitting  amendments  to  be  made  in 
such  cases  without  costs  must  necessarily  lead  to 
great  looseness  in  pleading.  A  party  might  will* 
fully  encumber  his  complaint  or  answer  with  mat* 
ters  of  surplusage,  and  w^it  to  see  whether  his 
adversary  would  take  the  objection,  and  point  it 
out  to  him  by  way  of  notice  of  motion,  in  which 
case  he  might  amend  without  costs;  otherwise  the 
defective  pleading  would  stand.  This  kind  of  ex- 
perimental practice  ought  not  to  be  encouraged. 

The  language  of  the  section  under  oonsiderAtion 
does  not,  in  terms,  limit  the  right  of  the  party  to 
amend  of  course  to  any  particular  kind  of  amend- 
ment, except  only  that  such  amendment  must  not 

(1)  1  C  B.,  N.  S.,  2D,  ud  note. 
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be  for  the  purpose  of  delay .(1)  In  practice,  how- 
ever, he  has  not  an  unlimited  right  of  amendment. 
He  cannot  amend,  of  course,  by  substituting  one 
claim  for  another  of  a  different  nature,  or  by  insti- 
tuting a  new  action  against  other  parties. 

The  section  above  quoted  has  been  held  to  apply 
only  to  such  amendments  as  will  not  create  an  action 
between  other  parties  than  those  who  are  originally 
parties  to  the  suit.  Thus,  in  Russell  vs.  Spear  and 
Butler,(2)  it  was  very  properly  decided  that  a  plain- 
tiff could  not  amend  his  complaint  of  course  by 
striking  out  the  names  of  parties.  There  is  no  part 
of  the  Code,  it  was  said,  which  permitted  the  plain- 
tiff to  change  the  parties  in  the  cause  without  leave 
of  the  court,  and  the  practice  under  the  Code  in  this 
respect  was  likened  to  the  former  practice  at  law 
and  in  equity.  Nor,  on  the  same  principle,  is  a  plain- 
tiff to  be  allowed  to  amend,  as  of  course,  by  setting 
up  a  different  claim,  though  he  may  amend  by 
changing,  in  form,  the  '^  cause  of  action,"  if  the 
^'  claim "  remain  the  same,  even  from  contract  to 
tort,(3)  or  from  an  action  in  form  tort  to  contract. 
This  was  so  held  in  the  case  of  Field  and  Stone  vs. 
Morse,(4)  where  the  complaint  contained  allegations 
of  fraud,  in  making  a  contract  with  the  view  of  ob- 
taining final  process  against  the   person,  and  an 


(1)  Mason  vs.  Whitely,  1  Abbott's  Pr.  R.,  85. 

(2)  How.  Pr.  R.,  142;  8  C.  R.,  189. 

(3)  Chapman  vs.  Webb,  6  How.  Pr.  R.,890;  1  G.  R.,  K.  S.,  888;  but  see 
contra f  Lane  vs.  Beam,  I  Abbott*s  Pr.  R..  05. 

(4)  How.  Pr.  R.,  47. 
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amendment,  of  course,  was  allowed  to  stand,  striking 
out  the  allegations  of  fraud,  and  leaving  the  action 
upon  contract  simplj,  without  the  allegations  of 
fraud.  '^  Amendments  are  allowable,"  says  Justice 
Strong  in  HoUister  vs.  Livingston,(l)  "  by  adding 
or  striking  out  allegations  to  any  extent,  provided 
no  new  cause  of  action  in  substance,  is  added.  The 
form  of  action,  haying  reference  to  the  forms  under 
the  old  system,  may  be  changed  from  trover  to  tres- 
pass, case  to  assumpsit,  or  any  form  of  action  to  an- 
other, if  no  new  cause  of  action  is  introduced."  Ac- 
cordingly in  that  case  it  was  held  that  amendments 
cannot  be  made,  of  course,  by  adding  new  counts  or 
causes  of  action,  but  must  be  confined  to  the  original 
pleading  ;(2)  and  the  remedy  in  case  of  an  impro- 
per amendment,  was  said  to  be  by  refusing  to  ac- 
cept, or  returning  the  paper,  or  giving  the  opposite 
party  notice  that  it  would  be  disregarded,  specifying 
the  reason.  In  Plumb  vs.  Whipples,(3)  it  is  laid 
down  that  an  answer  merely  denying  the  allega- 
tions of  the-  complaint  cannot  be  amended  as  of 
course  and  for  the  reason  that  there  is  no  new  mat- 
ter in  it  requiring  a  reply.  The  same  reason  would 
apply  to  every  answer  not  containing  a  counter- 
claim but  for  the  recent  amendment  allowing  a  de- 
murrer to  the  answer.     An  answer,  as  well  as  a 


(1)  9  How.  Pr.  R.  140. 

(2)  But  in  the  recent  case  of  Mason  ts.  Whitely  (1  Abbott's  Pr.  R.,  86), 
Chief  Justice  Oaklst,  with  the  concurrence  of  tliree  other  Judges  of  the 
Superior  Court,  held  that  a  plaintiff  might  amend  of  course  by  adding  a 
new  cause  of  action. 

<8)  7  How.  Pr.  B.,  411. 
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complaint,  it  is  presamed,  may  now  be  amended  at 
any  time  before  the  period  for  demurring  to  it  expires. 

In  most  cases,  it  seems,  a  party  may  amend,  of 
coarse,  where  the  same  amendment  would  be  allowed 
on  the  trial  .(1)  Amendments,  however,  most  be 
confined  to  matter  in  existence  at  the  commence- 
ment  of  the  suit.  An  amended  complaint,  alleging 
matters  which  occurred  subsequent  to  the  service  of 
the  original,  is  irregular,  and  may  be  set  aside  on 
motion,  or  the  new  subsequent  matter  may  be  struck 
out.(2)  Such  matters  should  be  brought  before  the 
court  by  supplemental  pleading. 

The  amended  pleading  must  be  served  on  the  op- 
posite party,  and  he  is  required  to  reply  to  it  as  to 
an  original  pleading,  the  amended  pleading  taking 
the  place  thereof;  and  any  previous  answer  to  the 
original  pleading  is  entirely  waived.  But  full 
time  to  answer  is  allowed  from  the  date  of  service 
of  the  amended  pleading. 

After  issue  joined,  the  cause  noticed  for  trial,  and 
the  plaintiff  examined  as  a  witness  by  the  defend* 
ant,  such  defendant  has  no  right  to  amend  his  an* 
swer  of  course,  and  can  do  so  only  on  application  to 
the  court.(S)  Nor  can  a  defendant  serve  an  amend* 
ed  answer  after  issue  joined,  which  is  identical  in 
legal  effect  with  the  original  answer;  and  if  so 
served,  such  amended  answer  will  be  struck  out  on 
motion.(4) 


(1)  Getty  vt.,  H.  R.  R.  R.  Co.,  6  How.  Pr.  R.,  269. 

(2)  Hornrager  vs.  Horufagcr,  6  How.  Pr.  R.,  13. 

(8)  Snyder  vg.  White,  6  How.  Pr.  R.,  821.  («)  Id. 
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The  plaintiff,  after  reply  to  an  answer  served 
with  a  demurrer  written  on  the  same  paper»  is  not 
bound  to  reply  again  to  the  same  answer,  served  on 
him  as  an  amended  answer,  with  merely  the  demur- 
rer'bmitted.  The  answer  in  such  case  is  not  amend- 
ed.(l)  And  in  case  a  verified  complaint  is  served  as 
an  amendment,  after  answer  to  the  same  conn 
plaint  originally  served,  the  defendant  is  not  bound 
to  answer  the  verified  complaint,  it  not  being  an 
amendment^  and  judgment  eLgaiu&t  the  defendiant  for 
want  of  such,  answer  will  be  set  aside  for  irx^ular*' 
ity.(2) 

In  the  case  of  Spalding  vs.  Spalding,(3)  it  is  said 
by  Justice  Sill,  in  relation  to  the  section  of  the 
Code  allowing  amendments  of  course  without  appli- 
cation to  thb  courti  that  it  is  "  simply  <an  enoetmbnt 
of  what  has  been  a  standing  rule  of.  the  Supreme 
Cipurt  ev»r  since  J796,  except  the  rules  gaveimore 
tit06i&r  the  exercise  of  this  privilege  than  isalloiwed 
by  the  Code  ;  and  i4}  is  hardly  necessary  to  say  that 
no  one  will  ebnstrue  this  8ection;a8  allowing  amend- 
ments which  the  court  is  prohibited  from  allowing 
upon  special  application/'  If  this  position  is  correct^ 
It  ia  only  such'  amcooMlments  as  the  court,  upon  special 
motion,  may.alloW  that  can  be  regularly  made  of 
coarse  within  the:  time  and  manner  specified  by  the 
Code.  Bui  it  does  not  follow,  as  we  haveaeeny  that 
whatever  amendment  the  court,  in  its  discretion, 
may  allow  on  motion,  can  be  made  by  the  party 


1 1. .. 


(1)  Howard  vs.  Michican  R.  R.po,,  $tHow.  Pr.  B.,20&« 

(2)  George  ve.  M'Avoy,  6  id.,  200;  1  C.  E.,  N.  S.,  818. 
(8)  8  How.  Pr.  R..  297. 
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of  course;  as,  for  example^  the  striking  out  of  a 
party  defendant,  or  changing  the  parties  in  a  cause, 
which  can  be  done  only  by  order  of  the  court. 

2.  Whcd  amendments  may  be  made  by  the  court  an 
application^  and  how  and  on  what  terms  allowed.  The 
Code  makes  provisions  for  this  class  of  cases  as  fol- 
lows : 

"  The  coiiri  may,  before  or  after  judgment,  in  fnrtheraEce  of 
justice,  and  on  such  terms  as  may  be  proper,  amend  any  plead- 
ing, process  or  proceeding,  by  adding  or  striking  out  the  name 
of  any  party,  or  by  correcting  a  mistake  in  the  name  of  a  party, 
or  a  mistake  in  any  other  respect,  or  by  inserting  other  allega* 
tions  material  to  the  case,  or(l)  when  the  amendment  does  not 
I  change  substantially  the  claim  or  defence,  by  conforming  the 

pleading  or  proceeding  to  the  facts  proved."(2) 

In  order  to  obtain  a  correct  idea:  of  the  extent  of 
the  changes  made  by  the  Code  in  the  practice  of 
allowing  amendments  to  the  pleadings,  it  may  be 
well  to  compare  this  seqtion  with  the  sections  of  the 
Revised  Statutes,  heretofore  cited. 

In  a  very  early  case  under  the  Gode,(3)  Justice 
Mason,  in  considering  the  force  and  effect  of  this 
section  of  the  Code,  remarks '  that  he  thinks  the 

■ 

statute  of  amendments,  as  contaiiMd  in  the  Revised 
Statutes,  is  undoubtedly  retained  by  the  Code.  **  I 
do  not  see,"  he  says,  *'  that  there  is  any  conflict  be* 
tween  the  two,  and  I  apprehend  that  the  design  of 


o.^. 


(1)  The  word  ''  or  "  was  omitted  in  the  amendment  of  1851;  but  ii  now 
in  the  section  as  it  stands*    See  6  How.  Pr.  R.,  890. 

(2)  Ajx.  Code,  sec.  178;  sec.  149,  Grig. 

(8)  Brown  t«.  Babcock,  special  term,  Sept.,  ISiS;  1  C.  R.,  66;  8  Uow. 
Ft.  R.,  806. 
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the  Code  was  to  leave  the  statute  of  amendments  as 
contained  in  the  Revised  Statutes(l)  untouched];  and 
these  provisions  in  relation  to  amendments  as  con- 
tained in  the  Code,  are  to  be  considered  only  in 
addition  to,  and  as  a  further  pdwer  of  amendment 
conferred  upon  the  courts ;  and,  it  seems  to  me,  we 
must  consider  these  provisions  of  the  Revised  Sta- 
tutes in  relation  to' amendments  in  connection  with 
the  provisions  bf  the  Code."  Justice  S:ll,  on  the 
contrary,  in  Spalding  vs.  Spalding,  cited  above,  con- 
sidered the  section  in  question  as  designed  to  take 
the  place  of  the  statute,  and  held  substantially,  that 
the  Code  had  somewhat  restricted  the  power  of 
allowing  amendments,  by  prohibiting  an  amendment 
which  changed  substantially  the  cause  of  action 
(claim),  or  defence,  and  which  he  was  of  opinion, 
might  be  dome  under  the  old  practice.  This  doc- 
trine was  dissented  from  by  Justi<ee  Parker  in 
Dowa  and  Cary  vs.  Green  and  Mather,(2)  who 
allowed  the  form  of  action,  or  rather  the  class  to 
which  it  belonged,  to  be  changed  by  amendment, 
holding  the  restriction  in  the  Code  to  have  been 
intended  merely  to  prevent  an  amendment  which 
would  substitute  an  entirely  new  subject  of  contro^ 
vetsy.  "  Under  the  Revised  Statutes,"  he  remarks, 
*'  the  discretion  of  the  court  in  making  amendments 
was  not  limited;  and  underthatsection,(S)  the  court 
frequently  allowed  a  change  of  the  form  of  action 


(1)  Part  8,  chap.  7,  title  6,  art.  4. 

(2)  8  How.  Pr.  R.,  888. 

(«  2  JU  S.  (ad  ^xh  019)  no.  1» 
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1  How.  Pr-  R.,  82;  3  id.,  43;  S  id.,  148.  It  is  not 
the  policy,  of  later  legisltitiou  to  r^strict^  but  rather 
to  encourage  amendments,  so  that  eveify  cause,  if 
practicable,  shall  be  decided  on  the  merits;  and  to 
eJSect;  tjbjifi^  the  form  m^ist  always  ^ueld  to  the  sub- 
stance/' ■  . 

This  i^eems  to  be  entirely  in  accordance  with  the 
views  expressed  by  the  commissioners  of  the  Code.(l) 
And  it  agrees  with  what  was  said  in  Brown  vsi 
B^bcocki  snpra^  and  also  with  a  late  case  in  the 
N^  Y.  Ooinmoti  Fleas,  decided  since  the  amendment 
which  changed  the  words  ''  cause  of  action  "  into  the 
word  '^  claim." (2)  In  the  case  Last  cited,  an  atnend* 
vobeat  was  allowed  after  h(aue  joined,  the  effect  of 
which  was  to  change  a  CAUse  of  action  founded  upon 
comtraet  into  an  aotion  of  tort.  In  Dowa  and  Gary 
vs.  Greien,  above  cited^  it  was  held  the  plaintiff 
might  amende  complaint  claiming  a  judgment  Sot 
damages  for  the  v$lue  of  pelrsonal  propertyunjustly 
detained,  so  as  to  alk)w  him  to  proceed  to  judgment 
aa  in  aa  action  for  th^.  recovery  of  podsessiou  of 
personal  property « 

Aud  so  a}6o»  aa  in  Field  and  Stone  vsj  Mor8e,(3) 
the  mere  foria  of  the  action,  as  in  strikiiig'  out  alle** 
gationiE  of  fraud  living  it  simply  'ait  action  on  eon- 
ti^ti  aa  has  just  been  oibserved,  may. be  changed 
by  amendnxent  without  apecial  leave*  of  the  ooart. 


>^»^i»»   ■■■!  I  MD         I        I       IIPI  '»!>■  <«l         ■ »■■■■■■»       ^«  Xi»nl.t.»*^« 


^Bi^kn^^M 


(1)  First  Rep.  of  Com.  p.  163. 

(2)  Gliapman  vs.  Webb  and  Raymond,  6  How.  Pr.  R.,  890.  Pr.  Dalt,  J. 
(8)  SHowr.  Pr.  R.|47. 
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And  in  the  case  of  Furnisfi  yb.  Brown,(l)  an  nmend* 
ment  was  allowed  on  the  lu^gument  of  a  demurrer 
by  expunging  from  the  complaint  bo  much  of  it  as 
claimed  damages,  and  reducing  it  merely  to  an  ao* 
tion  for  the  recovery  of  persooial  property,  and  that 
without  impairing  an  injunction  previously  issued. 

But  in  M'Graih  and  Hasbroack  vs.  Van  Wyck,(2) 
it  was  intimated  thai  it  would  he  irregular  to  amend 
a  con)  plaint  for  the  recovery  of  personal  property, 
by  setting  forth  a  cause  of  action  as  founded  upon 
a  promise  to  pay  for  the  same  goods.  And  in  Hough*' 
ton  vs.  Latsony(S)  the  court  refosed  toallowan  antnend*- 
ment  to  be  made  to  an  answer  by  adding  an  eMire^ 
ly  new  ground  of  defence^  for  the  reason  that  such 
amendment  substantially  changed  the  defenee  with*- 
ifx  the  meaning  of  the  Code. 

On  the  ather  hand,  in  the  ease  of  Beaordsley  vs. 
Stover, (4)  decided  since  the  amendments  of  1852, 
it  is  said  the  court  is  invested  with.  p<ywer,  in  its 
dipcr^tion,  to  allow  '^  any  allegations  material  to  the 
cai9ie"  to  be  inserted  in  the  pleadings  even  though 
the  effect  may  be  to  change  entirely  the  cause  of 
action  or  defenoi.  In  this  case  it  waa  adjudged 
that  in  an  action  on  contract,  a  defendant,  after  issue 
joined  and  «n  order  of  reference,  might  be  allowed 
to  amend  by  setting  up  a  set^-cff  by  way  of  counter- 
claim.    But  this  power  of  amendment  will  not  be 


>«^__a>*afc> 


(1)  8  How.  Pr.  K.|  59.  (2)  2  Sand.,  664. 

(8)  10  Leg.  Ob0.,  82.  (4)  7  How.  P.  R.^  294. 
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exercised  so  as  to  allow  the  defendant  to  set  up  an 
unconscionable  defence,  such  as  U8ury.(l) 

An  amendment  was  allowed  claiming  a  larger 
amount  of  damages  even  after  a  verified  replj, 
reiterating  the  amount  claimed  in  the  original  com- 
plaint.(2) 

In  Wright  vs.  Storm8,(3)  on  a  motion  for  leave  to 
amend  a  complaint  by  changing  parties,  plaintiff 
and  defendant,  the  court  was  of  opinion  that  it 
was  not  the  intention  of  the  Code  that  the  power  of 
amendq^ent  should  be  exercised  to  the  extent  of 
allowing  an  entire  change  of  parties  so  as,  in  effect, 
to  be  a  new  suit.  The  plaintiff  must  discontinue 
his  action  and  commence  again.  In  most  cases, 
however,  in  the  discretion  of  the  court,  and  "  in 
furtherance  of  justice,"  parties  may  be  added  to,  or 
stricken  from  the  pleadings  at  any  time  on  terms. 
Thus  in  Cuyler  vs.  Coatd,(4)  it  is  said  that  where 
the  defence  pf  infancy  is  set  up  by  one  of  several 
defendants,  the  plaintiff  may,  as  to  him,  discontinue 
ifiithout  costSy  on  application  to  the  court,  before  the 
trial. 

So  also,  in  Brown  vs.  Babcock,  sapraXS)  the 
plep^dings  were  allowed  to  be  amended  by  striking 
out  a  defendant,  wlio  had  been  erroneously  joined, 
on  payment  of  defendant's  costs  of  suit  and  costs  of 


(1)  Bates Ts.  Voorhees,  7  How.  Pr.  R.,284;  Gatlin  vs.  Gunter,  1  Duer.  258. 

(2)  Merchant  vs.  N.  Y.  Life  Ins.  Co.,  2  Sand.,  669. 
(8)  8  Code  R.,  188 

(4)  lOHow.  Pr.  R.,  141. 

(6)  8  Row.  Pr.  R.,  805|  1  0.  B^  ea 
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opposing  motion.  In  Bemis  ts.  Bronson,(l)  it  ap- 
pearing at  the  trial  that  there  was  no  cause  of  action 
against  one  of  the  defendants,  on  a  motion  for  noh* 
suit.  Justice  Edmonds  allowed  the  pleadings  to  be 
amended  by  striking  out  the  defendant,  on  condition 
that  plaintiiBT  forthwith  pay  his  costs  or  give  security 
therefor.  A  similar  practice  is  sanctioned  by  the 
Court  of  Apipeals  in  the  late  case  of  Montgomery 
County  Bank  vs.  Albany  City  Bank,  (2)  wherein  it 
is  held  that  if  two  persons  are  made  defendants, 
and  the  complaint  does  not  state  facts  sufficient  to 
constitute  a  cause  of  action  against  one  of  them^  the 
objection  may  be  made  at  the  trial,  and  upon  the 
fact  appearing,  the  complaint  should  be  dismissed 
as  to. such  defendant.  And  even  after  trial^lthe 
court,  on  appeal,  will  allow  a  plaintiff  to  apply  on 
motion  for  leave  to  amend  his  complaint  by  adding. 
ia  party  defendant,  on  termij,  where  it  appears  that 
there  has  been  a  non*joinder,  as  in  the  case  of  Roch-» 
ester  and  Genesee  Valley  Railroad  Co.  vs.  Beck- 

with^S) 

In  Dtttcher  vs.  Slack,(4)  a  party  plaintiff  was  al- 
lowed to  be  added  on  motion,  the  court  holding 
that  an  amendment  as  to  parties  might  be  made  by 
the  Code,  "in  furtherance  of  justice,"  provided  only 
the  amendment  did  not  change  substantially  the 
cause  of  action  or  defence.  The  rule  thus  limited  in 
its  application  was  undoubtedly  correct,  as  the  Code 


(1)  1  G.  R.,  27.  (2)  8  Selden,  469. 

(8)  10  How.  Pr.  R.,  168.  (4)  8  How.  Pr.  R.,  822. 
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then  8tood,(l)  an  amendment  by  the  court  being 
allowed  on  terms  only  **  whenever  the  amendment 
shall  not  ohange  substantially  the  cause  of  action  or 
defence/'  As  the  Code  now  reads,  however,  this 
clause  stands  by  itself,  disjunctively,  and  it  does  not 
by  grammatical  construction,  limit  the  power  of 
amendment  in  cases  of  ^^  adding  or  striking  out  the 
name  of  any  party,"  or  "  correcting  a  mistake  in  the 
name  of  a  party,"  or  ^'  a  mistake  in  any  other  re- 
spect," or  "  inserting  other  allegations  material  to  the 
case."  These  four  classes  of  amendments  may  now 
be  made  in  the  discretion  of  the  court,  in  further^ 
ance  of  justice^  which,  it  seems,  is  the  only  limita- 
tion, and  the  sole  inquiry  on  such  an  application.(2) 
Within  the  language  of  this  section,  as  it  now  stands, 
perhaps  the  amendment  asked  in  Wright  vs.  Storm, 
snprit,  might  have  boeii  properly  allowed.  In  a 
partition  case.  Justice  Willarb  allowed  a  plaintiff 
to  amend  a  defective  complaijut  at  the  hearing,  in  ^ 

conformity  with  the  old  equity  practice,  by  adding 
and  striking  out  parties,  and  making  such  other 
changes  as  might  in  opnsequence  become  necessary, 
on  payment  of  costs  to  the  party  stricken  oat  of  the 
pleadings  incurred  subsequent  to  appearance,(3)  and 
doubtless  tbe  same  amendment  might  have  been 
made  on  application  before  hearing.     A  mistake  in 


(1)  Sec.  149,  Original. 

(2)  So  held  in  Beardsley  Vs.  Stover,  7  How.,  294. 

(8)  VaDdewerkcr  ts.  Vaodewerker,  7  Barb.  S.  G.  R.,  221,  and  sec  see. 
122,  Am.  Code. 
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the  name  of  a  party  is  not  a  ground  of  nonsuit,  but 
it  can  be  amended  at  the  trial  or  afterwards.(l) 

A  complaint  was  allowed  to  be  amended  by 
striking  out  the  name  of  a  party  plaintilBT,  who  had 
been  discharged  under  the  insolvent  debtor  act, 
after  the  cause  had  been  referred,  and  some  testi- 
mony taken  therein,  such  plaintiff  being  required 
to  pay  the  costs  of  the  motion,  and  give  security  to 
pay  his  portion  of  the  costs  which  had  already  ac- 
crued, in  case  the  defendant  recovered  judgment. (2) 
The  name  of  a  next  friend,  in  Forest  vs.  Forest,(3) 
was  allowed  to  be  inserted  in  the  pleadings  by 
amendment.  And  it  may  be  inserted,  it  seems, 
nunc  pro  tunc  at  any  time.(4)  And  an  amendment 
may  be  ordered  at  any  time  before,  or,  at  the  hearing, 
by  bringing  in  the  proper  parties,  who  have  rights 
or  interests  in  the  controversy,  and  whose  presence 
is  required  in  order  to  render  a  full  and  perfect 
judgment.(r)) 

In  respect  to  the  correction  of  mistakes,  either  in 
the  name  of  a  party  or  in  any  other  respect,  the  ut- 
most liberality  is  exercised  by  the  court.  An 
amendment  will  always  be  allowed  which  does  not 
prejudice  the  substantial  rights  of  the  opposite  party, 
the  terms  being  usually  payment  of  the  costs  of  the 
motion.    In  Vanderbilt  vs.  Accessor^'  Transit  Co.,(6) 


(1)  9  Barb.  S.  C.  R.,  202. 

(2)  Davis  vn.  Schermcrhorn,  6  How.  Pr.  RI,  140. 

(3)  8  Code  R.,  254.  (4)  6  How.  Pr.  R.,  896. 
(5)  Johnson  vs.  Snyder,  8  How.  Pr.  R.,  498. 

<6)  9  How.  Pr.  R.,  862. 
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an  important  admission  in  an  answer,  made  by  mi$^ 
takcy  was  allowed  to  be  amended  by  interposing  a 
denial  on  terms ;.  and  it  was  said  in  that  case  that 
the  doctrine  of  amendments  under  the  Code  is  to 
be  liberally  applied,  or,  as  it  is  expressed  in  the  lan- 
guage of  the  decision,  that  the  ''  courts  must  be  blind 
to  defects  and  indulgent  to  amendments/' 

With  regard,  however,  to  the  clause  which  allows 
an  amendment ''  by  inserting  other  allegations  mate^ 
rial  to  the  case^^^  it  is  very  evident  that,  except  before 
trial  and  judgment,  it  must  be  taken  with  many 
limitations  and  restrictions,  and  must  be  construed 
with  other  parts  of  the  Code.  A  complaint  defec- 
tive for  want  of  material  allegations,  that  is,  which 
does  not  state  facts  sufficient  to  constitute  a  cause  of 
action,  is  bad  on  demurrer,  and  is  not  cured  by  a 
verdict.  It  cannot  be  supposed  that  after  judgment, 
on  appeal,  the  court  would  permit  these  material  al- 
legations to  be  added  by  way  of  amendment,  so  aa 
to  sustain  the  judgment.  The  clause  may,  perhaps, 
be  properly  construed  as  applying  only  to  pleadings 
before  trial.  After  that,  such  an  amendment  can 
very  rarely  be  allowed  ^'  in  furtherance  of  justice," 
or  without  prejudice  to  the  substantial  rights  of  the 
opposite  party.  Thus  in  Davis  vs.  Garr,(l)  the 
defendant  applied,  after  judgment,  to  open  the 
pleadings  and  allow  him  to  plead  anew,  which  was 
denied.  So  in  Malcom  vs.  Baker,(2)  where,  after 
the  argument  of  a  cause  on  appeal,  a  motion  was 

(1)  7  How.  Pr.  R.,  811.  (SO  8  How.  Pr.  R.,  8^1. 
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made  to  amend  the  answer  and  was  denied;  and 
JcsTiCE  Welles  remarks  that  in  order  to  allow  an 
amendment  under  such  circumstances,  ^^it  should 
not  only  appear  that  the  party  has  been  surprised  or 
misted,  after  the  exercise  of  ordinary  care  and  skill, 
but  that  the  amendment  asked  for  is  clearly  required 
in  order  to  promote  the  ends  of  justice."  So  also 
in  the  late  case  of  Egert  vs,  Wicker,(l)  where,  after 
the  hearing  and  decision  of  a  cause  adverse  to  the 
plaintiff,  on  the  ground  of  a  fatal  variance  between 
the  pleadings  and  proof,  a  motion  to  amend  the 
complaint  by  changing  the  gravamen  of  the  charge, 
was  held  to  be  entirely  too  late,  and  was  deiiied« 
The  amendment  can  only  be  made  when  it  does  not 
change  substantially  the  claim  or  defence. 

So  also  as  to  amendments  of  the  pleadings  by  in^ 
serting  material  allegations  on  the  trial,  as  in  the 
case  of  Roth  vs.  Scbloss,(2)  where  the  plaintiff's 
counsel  offered  to  prove  a  material  fact  not  alleged 
in  the  complaint,  a»d  asked  leave  to  amend,  which 
was  refused.  Upon>  the  motion  in  that  case  for  a 
new  trial,  the  court  says :  *'  This  was  not  a  case  of 
variance.  There  was  an  omission  in  the  complaint 
of  the  entire  allegation  offered  to  be  proved*  It 
was,  therefore,  a  case  under  the  149th  8ection,(3) 
and  the  motion  should  not  have  been  granted,  unless 
it  had  clearly  appeared  that  to  grant  it  would  be 
*  in  furtherance  of  justice.^     If  it  be  admitted,  that 


(1)  lOHow.Pr.  R.,  108. 

(2)  6  Barb.  S.  G.  R.,  808,  at  generAl  term,  6th  district. 
(8)  Grig.  Code. 
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the  fact  offered  to  be  proved  was  material  for  the 
plaintiff  to  establish,  then  that  fact  might  be  contro- 
verted by  the  defendant,  which  would  require  an 
amendment  of  the  answer,  and,  very  likely,  upon 
that  new  issue,  it  would  be  material  to  produce  wit- 
nesses who  were  not  then  in  attendance  at  the 
court."  The  court,  therefore,  held  the  application 
to  have  been  very  properly  deni6d.(l)  It  was  fur- 
ther said,  in  that  case,  that  the  denial  of  a  motion 
to  amend,  where  the  law  reposes  a  discretion  in  the 
judgBj  is  not  an  appropriate  ground  of  exception. 

Terms  of  amendment. — The  amendments  indicated 
by  the  section  under  consideration,  are  all  to  be  on 
"  such  terms  as  may  be  proper,"  that  is,  as  the  court 
in  its  discretion  may  think  fit  to  impose.  The  costs 
of  the  mojion,  if  before  trial,  as  we  have  already 
seen,  is  usually  granted.  But  if  the  amendment  is 
applied  for  after  the  cause  is  at  issue  and  actually 
f  noticed  for  trial,  the  costs  of  the  circuit,  as  well  as 
the  costs  of  opposing  the  motion,  will  be  required 
to  be  paid  ;(2)  or,  if  the  name  of  an  adverse  party 
be  struck  out,  his  full  costs  up  to  the  time  of 
m6tion.(3)  Sometimes  also  other  terms  will  be  im- 
posed.(4) 


(1)  But  Bce  Executors  of  Keesc  vs.  Fullerton,  1  C.  R.,  62,  where  such  aa 
amendment  was  allowed  on  payment  of  the  costs  of  trial,  with  leave  to  the 
defendants  to  answer  in  20  days. 

(2)  Monell  Pr.,  42.  (3)  1  C.  R.,  27. 

(4)  See  generally  as  to  terms  of  amendment,  Brown  ts.  Babcock,  3  How. 
Pr.  R.,  806;  also  Davis  vs.  Schermorborn,  6  How.Pr.  R.,  440;  Vander- 
hilt  vs.  Accessory  Transit  Co.,  9  How.  Pr.  R.,  862;  Hare  vs.  WhUe,  8 
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3.  Amendments  by  the  court,  either  on  the  trial,  on 
judgment  rendered",  or  on  motion  of  the  adverse  party. 
The  subject  of  amendments  on  the  trial  may  also 
properly  include  amendments  made  alter  trial  and 
verdict,  or  new  trial  ordered.  I  have  already  briefly 
noticed,  when,  and  in.  what  cases,  under  the  old 
practice,  amendments  would  be  allowed  to  the  plead- 
ings after  trial ;  and  the  rule  is  very  similar  under 
thiB  new.  An  amendment  will  be  permitted  after 
trial,  as  under  the  former  pr£uctice,  by  adding  a  new 
count  to  the  declaration,  in  a  case  commenced  be- 
fore the  Code.(l)  And  even  after  a  nonsuit,  th^^ugh 
the  general  rule  is  to  the  contrary,  yet  a  plaintiff 
under  peculiar  circumstances  may  have  leave  to 
amend  and  have  a  new  trial,  in  analogy  with  the 
former  practice.  So  held  under  the  Code,  in  Balcom 
vs.  Woodruff,(2)  where  a  plaintiff  had  been  non- 
suited at  the  circuit,  on  the  ground  that  his  decla- 
ration contained  no  count  adapted  to  the  nature  of 
the  case.  It  appearing  that  the  defendant  had  not 
been  misled ;  that  the  cause  had  been  once  tried 
without  any  objection  having  been  made ;  that  the 
statute  of  limitations  had  attached  ;  and  that  such 
relief  would  be  manifestly  in  furtherance  of  justice, 
the  court  allowed  the  plaintiff  to  amend  his  decli- 
ration,  nunc  pro  tunc,  and  set-aside  the  nonsuit  on 
payment' of  costs. 


How. Pr.  R., 293;  Keese's  Ez^utors vs. Fnllerton,  1  Godo  R.,  52;  Ghapmaii 
T8.  Webb,  6  How.  Pr.  R.,  890;  Corning  vs.  Coming,  2  Sclden,  97}  Caynga 
Co.  Bank  ys.  Warden,  2  Sqlden,  19. 

(1)  Burnap  vs.  Babcock,  1  C.  R.,  61. 

(2)  7  B^b.  6.  C.  R«,  14  at  general  term,  6tli  District.    . 
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Amendments  after  trial,  however,  are  allowed 
with  great  caution,  and  not  unless  upon  good  cause 
shown.  It  was  very  properly  said  in  Houghton  vs. 
Skinner,(l)  that,  though  the  Code  gives  great  lati* 
tude  of  discretion  as  to  amendment,  yet  there  must 
be  some  limit ;  and  that  in  the  exercise  of  discretion 
the  old  rules  are  safe  guides,  and  must  be  followed, 
unless  some  very  special  reasons  render  their  appIi-> 
cation  unjust.  In  that  case  after  trial  and  verdict 
£br  plaintiff,  a  motion  by  defendant  for  leave  to 
plead  a  former  judgment  against  a  co-defendant,  the 
defepdant  having  knowledge  thereof  before  answer, 
was  denied. 

Before  the  Code,  it  was  well  settled  that  the  Su- 
preme Court  had  no  power  to  allow  an  amendment 
of  a  declaration  after  verdict,  by  increasing  the 
amount  of  damages  claimed,  to  correspond  with  the 
amount  of  the  verdict ;  except  upon  the  condition 
that  the  plaintiff  relinquish  tlie  verdict^  pay  the 
defendant's  cost  of  the  trials  and  consent  to  a  new 
triaL(2)  It  is  held  by  the  Couirt  of  Appeals,  that 
the  Code  has  not  changed  this  rule. (3)  The  power 
to  amend  a  complajint  after  judgment,  it  has  been 
well  said,  la  an  extraordinary  power,  and  should  be 
very  sparingly  exercised,  even  under  the  liberal 
system  of  amendments  allowed  by  the  Code.  The 
cases  of  Field  vs.  Hawkhurst,(4)  Malcom  vs.  Ba« 
ker,(5)  Davis  vs.  Garr,(6)  and  Egert  vs.  Wicker.(7) 


(1)  5  fiow.  Pr.  R.,  420.  (2)  17  Johd.,  Ill;  8  Wend.,  856. 

(8)  GoruiDg  YB.  Cuming,  2  Seldcn,  97. 

(4)  9  How.  Pr.  R.,  76.  (5)  8  How.  P.  R.,  801- 

(6)  7  How.  Pr.  E.,  811.  m  10  Sow;  Pr.  E.,  IW 
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8inc3  the  Code,  in  all  of  which  inotionB  to  amend  the 
pleadings  after  judgment  or  the  decision  of  the  cause 
were  denied,  may  be  consulted,  and  show  the  strict*- 
ness  with  which  our  courts  are  still  inclined  to 
adhere  to,  and  apply,  the  former  rule  in  this  class  of 
cases.  But  a  mere  formal  amendment,  not  altering 
the  plaintiff's  title  to  the  relief  sought,  or  the  nature 
or  terms  of  the  relief,  may  be  made;  and  when  such 
an  amendment  is  made,  in  a  case  where  one  of  the 
defendants  has  suffered  default,  it  may  be  made 
without  notice  of  motion  to  him,  and  the  judgment 
entered  thereon,  will  be  regular.(l) 

In  respect  to  amendments  at  the  trial,  I  have  al- 
ready briefly  noticed  one  or  two  cases  in  which  they 
might  be  properly  allowed,  maiipily  with  respect  to 
adding  or  striking  out  the  names  of  parties,  and  the 
terms  upon  which  such  amendments  will  be  al- 
lowed.(2)  From  the  case  oi  executors  of  Keese  vs. 
Fullerton,(3)  it  seems,  that  although  the  court  may 
not  at  the  trial  absolutely  dismiss  a  complaint  when 
it  does  not  contain  material  allegations  sufficient,  &c., 
but  may  suffer  an  amendment  to  be.  made  on  pay- 
ment of  costs ;  yet,  from  the  subsequent  case  of 
Roth  vs.  Schloss^  cited  above,(4)  it  appears  that  this 
can  only  be  done  under  peculiar  circumstances,  and 
when   it   is  clearly  in  furtherance  of  juetice.     In 


(1>  Clason  vb:  Corley,  5  Sand...  455;  see  also  Lettman  ys.  Rlts,  8  Sand., 
784;  Debalx  vs.  Lehind,  1  G.  R.,  N.  S.,  285. 

(2)  See  5  How.  Pr.  B.,  440;  1  0.  B.,27;  7  Barb.  S.G.  B.,221;  10  How. 
Pr.  R.,  141;  id.,  168;  8  Selden,  459. 

(8)  1  C.  R.»  52.  (4)  ^  SMTb.  S.  C.  R*,  808. 


816  AHENDlfENTS*  [CH.  DC. 

Bates  vs.  Graham,(l)  in  the  Court  of  Appeals,  it  is 
said  that  where  a  defective  alleviation  in  the  com- 
plaint is  supplied  by  an  averment  in  the  answer,  it 
is  a  proper  case  to  allow  an  amendment  at  the  trial. 

An  application  to  amend  at  the  trial  is  addressed 
to  the  discretion  of  the  court,  and  the  decision 
thereof  is  not  the  subject  of  review,  and  this  too, 
although  the  amendment  asked  be  denied.(2)  So, 
too,  the  discretion  may  be  exercised  by  allowing  an 
amendment  on  the  trial,  consisting  in  striking  out 
parts  of  an  objectionable  count,  and  that,  without 
costs  to  either  party.  Such  an  amendment  was 
considered  by  the  Court  of  Appeals,  to  be  an  amend- 
ment '^  upon  such  terms  as  may  be  proper,"  within 
the  meaning  of  the  Code.(3) 

It  has  been  observed  on  a  former  page,  that  the 
clause  allowing  an  amendment  to  be  made  ^'by  in- 
serting other  allegations  material  to  the  complaint," 
could  not  extend  so  far  as  to  allow  an  amendment  in 
aid  of  a  judgment  defective  for  want  of  such  ma- 
terial allegations.  Such  a  judgment  must  be  re- 
versed, even  though  the  defendant  has  neglected  to 
take  the  objection  by  demurrer.(4)  But  it  is  held 
that  on  the  reversal  of  such  a  judgment  the  plain- 
tijBT,  in  such  case,  on  payment  of  costs,  may  have 
leave  to  amend  his  complaint  by  inserting  the  ma- 
terial allegations,  giving  the  defendant  the  i*ight  of 


(1)  i  Kern.,  287. 

(2)  PhiDcle  vs.  VanRlin,  12  Barb.,  215;  Broirn  va.  McCuno,  5  Sand.,  226. 
(8)  Cayuga  Bank  vs.  Warden,  2  Selden,  27. 

<i)  lUyner  ts.  Clftrk,  7  Barb.  S.  C.  B.,  681. 
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reply ;  thus  placing  both  imrties  precisely  in  their 
former  position.  • 

.  And,  generally,  on  the  reversal  of  a  judgment  in 
all  cases  of  erroneous  pleading  or  other  defect,  which 
would  have  been  the  subject  of  demurrer  had  it  ap- 
peared on  the  face  of  the  pleading,  the  court  will, 
if  the.  pleading  is  capable  of  being  amended  so  as 
to  show  a  good  cause  of  action  without  changing  the 
substance,  allow  it  to  be  so  amended  on  the  terms 
of  payment  of  all  costs  subsequent  to  the  pleading. 
But  the  court  will  not,  on  the  argument  of  an  appeal 
from  a  judgment,  entertain  an  original  motion  to 
amend,  changing  the  nature  of  a  defetice,  rendering 
a  new  trial  necessary,  and  thereupon  reverse  the 
judgment,  and  order  such  new  trial.(l) 

So,  too,  on  the  decision  of  a  demurrer,  either  at 
general  or  special  term,  amendments  are  allowed 
with  groat  liberality,  either  to  the  plaintiffs  com- 
plaint or  reply  or  the  defendant's  answer.  The  latter 
part  of  section  172  of  the.amended  Code  makes  pro- 
vision on  this  subject  as  follows : 

\ 

"  After  the  decision  of  a  demurrer,  either  at  a  general  or  a 
special  term,  the  conrt  may,  in  its  discretion,  if  it  appear  that 
the  demurrer  was  idterposed  in  good  faith,  allow  the  party  to 
plead  over  upon  such  iernis  as  may>be  just.  If  the  demurrer 
be  allowed  fiu*  the  cause  meptioned  in  the  fifth  subdivision  of 
section  144,  the  court  may,  in  its  discretion,  and  upon  such 
terms  as  may  be  just,  order  the  action  to  be  divided  into  as 
many  actions  as  may  be*  necessary  to  the  proper  determination 
of  the  causes  of  actioi^  therein  meteiioned.'^ 


(1>  Brown  Ts.  Golle,  X  Smith's  N.  T.  Com.  PI.  B.,  266. 
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Th^  object  of  theae  provisions  i$  sufficiently  appa- 
rent. The  discretion  of  the  court  in  allowing  the 
diefendaiiit  to  ptead  over  on  t^nns  is  unlimitsd,  save 
by  the  one  restriction,  that  the  demurrer  must  ap- 
pear to  have  been  interpc^ed  in  good  faith. 

An,  amendment  of  the  plaintiff's  complaint  is 
also  allowed  on  judgment  against  him  upon  a  de- 
murrejr.  Th^  section  above  cited  specifies  but  the 
one  case,  that  is,  where  several  causes  of  aotioa  have 
been  improperly  joined,  in  which,  instead  of  turning 
the  plaintiff  put  of  court,  and  leaving  him  to  com- 
mence new  actiqna,  the  court  may  divide  the  action 
on  payment  by  the  plaiijitiff  of  defendant's  costs. 
Judgment  rendered  against  the  plaintiff,  on  demurr 
rer  for  some  diefect  Qot  going  to  the  merits  of  the 
actipp^  canQot  be  pleeuleoL  in  bar  to  another  action 
for.  th,e  san^e  ^^Tfmnd.{l)  It  camiiot,  therefore,  be 
absolutely  |)^^es99.ry  in  aU  <)ases  to  allow  aa  amend- 
ment on  judgment  against  the  plaintiff  on  demurrer ; 
because  b^  may,  if  he  choose,  commence  a  new 
action.  But  instances  occur  in  which  it  is  not  only 
proper,  but  absolutely  necessary  to  prevent  a  fail- 

ure  of  justice,  that  an  a-mendment  s]tipuld  be  allowed 
tp  the  complaint  q.fter  judgment  againat  the  plaintiff 
on  demurrelr;  The  case  of  Fumiss  vs.  Brown, (2) 
under  the  Code,  may  be  cited  as  an  example  of  the 
practice  of  allowing  an  amendment  of  the  complaint 
on  the  decision  of  a  d^Jiiurrer-  In  tjt^at  case  the 
plaintiff  was  allowed  tK^iOJigtend!  by  election,  wlietlier 

^^^—  ■  ■■     ■  -  I,  _  I  I         ■■  r 

^      (1)  1  Chit.  P).,  1  Wi  4  W«od.,  95.  '      (2^  a  How.  Pp.  R.,  59^ 
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hii^  complaint  should  hb  in  replevin,  or  as  in  an 
action  fot  damages  fbr  breaking  a  contract. 

Whenever  judgmelit  mi^t  b6  pleaded  in  bar  to 
another  recovery,  if  the  plaintiff  otherv^is^  show  a 
good  cause  of  action,  hef  should  be  allowed  to  amend. 
As,  for  example,  when  the'  eompla-ini  doesl  not  show 
that  the  plaintiff  has  leg«il  ^ttpacity  t6  sufe;  asf  a  wife, 
Without  next  ffiend,  or  an  infant  without  guardiiit. 
The  fame  is  true  where  the  objection,  not  appearing 
on  the  face  of  thd  complaint,  is  taken  by  ansvter, 
and  utider  the  old  practice  wonM  have  b*en  set  up 
by  plea  in  abatement.  A  verdict  for  de^ndant  in 
siicb  cased,  and  judgment,  ought  not  to  be  final;  but 
the  plaintiff,  on  st^wing^  a  go^  eaus6  of  action, 
where  the  merits  ha^e  not  been  ^i^qiiired'  into  oA 
the  trial,  ought  to  be  suffered  to  amend  after  verdict, 
and  a  new  trial  granted  on  paynifetft  of  the  costs. 
So,  too,  where  the  pleading  is  defective  either  for 
want  of  3howing  aufiicient  facts,  mistake  in  parties^ 
or  for  any  other  cause,  and  the  statute  of  limita*- 
tions,  if  the  plaintiff  is  driven  t6  a  new  action,  Will 
attach ;  in  all  such  cases  he  should,  on  proper  terms, 
after  verdict,  or  judgment  on  demurrer,  be  permitted 
to  amend;  at  lekst  to  the  extent  that  he  was  allowed 
to  do  under  the  former  practice.(l) 

On  error,  the  court  may  make  such  amendment 
as  could  be  made  by  the  court  below.(2)      And 

(1)  See  eat^oB  bmtef6M'  oltetf;>aM  sW  Adl^otth  vs.  Wobdf^fif;  7^ai-b.  Si 
G.  R.   18;  Barnes  vs.  Ferine,  9  id.,  202;  Willis  vs.  Underhill^  6  How.  Pr. 

A*.  o9w.  ^. 
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8S0  AMENDMBKm  [CH.  IX. 

where  the  defect  is  such  as  should  have  b^en  amend* 
ed  in  the  court  below,  the  Court  of  Appeals  will 
not  reverse  a  judgment  pyerruling  a  demurrer  for 
such  cause.(l) 

W|ien  an  amendmient  cannot  be  made  of  course, 
it  must  be  made  by  order  of  the  court,  A  referee 
has  no  right  Jto  order  aa  amendment,  or  to  change 
the  issue  which  the  court  has  sent  to  him  to  be 
tried.(2) 

Amendments  are  also  made  to  the  pleadings  by 
the  court  on  motion  of,  the  adverse  party.  This  is 
under  section  160  of  the  amended  iCode  providing 
for  striking  out  irrelevant  and  redundant  matter ; 
but  as  that  subj^^ct  has  been  already  fviUy  considered, 
it  will  not  be  necesaary  to  pursuie  it  further  in  this 
place. 

The  section  also  provides,  that : 

"  When  the  allegations  of  a  pleading  are  so  indefinite  or  un- 
certain that  the  precise  nature  of  the  charge  or  defence  is  not 
apparent,  th«  court  may  require  the  pleading  to  be  made  more 
definite  and  certain  rby  ^mendm^t." 

This  provision  of  the  Code  may  be  frequently  re- 
sorted to  with  effect  by  the  adverse  party  to  correct 
a  pleading  which  is  ambiguous  or  uiiintelligible,  or 
which,  from  the  vagueness  of  its  language,  or  its  in- 
artificial manner  of  statement,  is  either  calculated 

to  mislead  the  opposite  party,  or  is  not  susceptible 
of  a  direct  and  positive  answer.     The  motion  may 

be  very  often  effectively  resorted  to  instead  of  a  de- 


(1)  4  Comtt ,  are.  (S)  HoIhim  ▼■.  Slocam,  1  0.  R.,  V.  8.,  880. 
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murrer,  and,  indeed,  in  many  cases,  perhaps,  it  may 
be  the  only  proper  way  to  reach  the  objection. 

The  language  of  the  Code  is,  ^*  where  the  allega- 
tions of  a  pleading  are  so  indefinite  or  uncertain^ 
that  the  precise  nature  of  the  charge  or  defence  is 
not  apparent."  This,  it  is  evident,  is  susceptible  of 
a  broad  application  ;  and  the  motion  may  be  made 
to  correct  a  pleading  on  this  ground,  not  only  in 
cases  where  a  demurrer  will  not  lie,  but  in  many 
cases  where  a  demurrer  also  would  be  proper. 

What  is  certainty  in  a  pleading  has  been  already 
considered.(l)  A  former  definition  of  the  Code  in 
regard  to  the  statement  of  facts  was,  that  it  should 
be  made  '*  in  such  a  manner  as  to  enable  a  person  of 
common  understanding  to  know  what  is  intended."(2) 
This  language  was  found  to  be  open  to  criticism,  and 
it  has  not  been  retained  by  the  later  amendments. 
The  only  rule  of  certainty,  now  indicated  in  terms 
by  the  Code,  is  that  the  statement  of  facts  must  be 
'*  plain  and  concise;  "  or,  '*  in  ordinary  and  concise 
language  without  repetition."(3)  The  former  well 
established  rules  for  the  construction  of  pleadings, 
it  is  supposed,  may  still  be  serviceable  as  a  test 
whether  the  pleading  is  certain  and  definite  within 
the  meaning  of  the  Code. 


il)  Jnte.ptgeB  788,  789. 

(2)  Code  of  1849,  seen.  142, 149  and  158. 

(8)  Same  sections,  Code,  1861. 
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SECTION  II. 

VARUNCE8  BBTWeSN  PLIAI^INa  AN0  PROOF. 

The  first  three  sections  of  that  chapter  of  the 
Code  relative  to  mistakes  in  pleading  and  amend- 
ments, now  under  consideration,  contain  the  provi- 
sions of  the  Code  on  the  subject  of  variances.  The 
first  of  these  sections  relates  to  material  variancies 
appearing  in  proof,  defines  what  shall  be  deemed  to 
constitute  such  variance,  and  provides  a  remedy. 
It  is  as  follows : 

**  No  variance  between  the'  alBegstion'iii'  w  pleading  and  the 
proof  shall  be  deemed  material,  unless  it  ha^e  actaally  misled' 
the  adverse  party,  to  his  prejudice,  in  maintaining  Kis  action 
or  defence,  upon  the  merits.  Whenever  it  shall  lie  alleged, 
tbat  a  party  has  been  so  misled,  that  fkct  sliull*  be  proved  to' 
the  satisfaction  of  the  court,  and'  iii  what  i^^»pe6ti  1>«  bas  been 
misled;,  and,  thei'eapon,  the  court'  may  oi^er  the  pleading  to 
be  amended,,  upon  suqU  terms  as  shall  be- just."(l) 

The  next  succeeding  ejection  of  this  cha;pter  pro^ 
Tides  for  the  case  of  an  immaterial  varidncBy  and  the 
manner  of  treating  it,  as  follows  : 

"  When  the  variance  is  not  material,  as  provided  in  the  last 
section,  the  court  may  direct  the  fact  to  be  fband  according  to 
the  evidence,  or  may  order  an  immediate  amendment,  without 
C08t8."{a) 


I  (1)  Am.  Code,  lec.  169.  (2)  Am.  Code,  leo.  170. 


nC.  II.]  TABIANCS8;  82S 

The  rule  indicated  in  these  sections^  is  very  nearly 
the  rule  of  the  civil  law  on  the  subject  gf  variances, 
which  proceeds  on  the  principle  of  disregarding  all 
variances  upoin  the  trial  except  in  case  of  surprise. 
Or  as  the  rule  is  laid  down  in  a  case  in  the  United 
States  Circuit  Gourt,(l)  if  either  party  mistakes  in 
setting  out  his  cause  of  aotiooa,  and  yet  not  so  as  to 
mislead  the  other  partly  the  court  will,  notwithstand- 
ing, proceed  to  make  a  deeree  disregarding  the 
variance  between  the  pleading  and  proof. 

Thei  last  of  these  sections  is  a  definition  of  what 
shall  be  deemed  a  variance  within  the  meaning  of 
these  provisions^  and  is  in  the  following  words : — 

« 

"  Where,  however,  the  allegation  of  the  cause  of  actioD,  or 
defeDce,  to  which  the  proof  is  directed,  is  unproved,  not  in 
some  particular  or  particulars  only,  but  in  its  entire  scope  and 
meaning,  it  shall  rnit  be  deemed  a  case  of  variaikce,  witiiia  the 
last  two  geotiQuSy  b^t  a  failure  of  proof."(3) 

This  section,  it  is  evident,  is  a  material  qualifi- 
cation to  the  one  first  above  quoted,  and  limits  the 
power  of  the  court  to  order  an  amendment  on  the 
trial  where  the  proof  is  defective,  to  those  cases  only 
in  which  some  particular  portion  of  the  allegations 
is  not  sustained,  but  the  cause  of  action  or  defence 
is  otherwise  substantially  made  out.  If  the  whole 
fail,  it  is  no  case  of  variance,  and  there  can  he  no 
amendment  for  the  purposes  of  the  trial.  In  such 
case,  it  seems,  the  plaintiff  must  be'non-suited  with 


(1)  Crawford  vb.  The  Williwn  Penn,  8,  Wwh.  CC  R,,  484, 

(2)  Am.  Code,  sec.  171. 
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costs,  and  the  complaint  dismissed,  at  least  so  far  as 
the  pending  trial  is  concerned,  unlesis  it  clearly  appear 
to  be  in  furtherance  of  justice,  to  allow  the  amende 
ment.(l)  Thus  in  Egert  vs.  Wicker,(2)  it  was  held 
that  a  variance  at  the  trial  could  not  be  disregarded, 
and  an  immediate  amendment  made  where  such 
amendment  would  substantially  change  the  whole 
scope  and  character  of  the  claim,  making  it  to  all 
intents  and  purposes  a  new  action  requiring  a  new 
line  of  defence.  Nor  would  such  a  variance  be  dis^ 
regarded^  or  amendment  allowed  at  a  later  period. 
It  was  not  a  case  of  variance  which  might  be  dis- 
regarded but  a  failure  of  proof  of  the  claim  in  its 
entire  scope  and  meaning,  and  as  such  fatal  to  the 
further  maintenance  of  the  action. 

The  same  rule  was  applied  in  the  N.  Y.  Superior 
Court,  in  the  recent  case  of  Catlin  vs.  Han8on,(3)  to 
the  admission  of  proof  on  the  part  of  a  defendant. 
The  action  in  that  case  was  against  the  maker  of  a 
promissory  note,  and  the  defence  set  up  was  that  the 
note  in  suit  had  been  delivered  to  B.  (by  whom  it 
was  transferred  to  the  plaintiflF),  for  a  renewal  of  a 
former  note  of  the  defendant,  for  the  same  amount 
held  by  B. ;  and  after  such  delivery  the  first  note 
had  not  been  returned,  and  that,  therefore,  there 
was  no  consideration  for  the  note  in  suit.  It  was 
held  that,  under  such  an  answer,  evidence  could  not 
be  given  tending  to  prove  that  B.,  before  the  note 


(1)  Roth  T8.  SchlosB,  6  Barb.  S.  C.  R.,  808. 

(2)  10  How.  Pr.  R.,  198.  (3)  1  Ducr. 
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in  suit  was  delivered  to  him,  had  parted  with  the 
first  note  to  a  holder  for  value,  and  that  his  transfer 
to  the  plaintiff  of  the  note  in  suit  was,  therefore,  a 
fraudulent  misapplication.  ^^  The  allegation  of  the 
defence,"  says  the  court,  "  was  unproved  in  its  entire 
scope  and  meaning,  and  the  case-  is  one  on  which 
there  was  an  entire  failure  of  proof.  The  court  at 
the  trial,  cannot  direct  the  pleading  amended,  or  the 
fact  to  be  found  according  to  the  evidence,  in  such 
a  case.  It  can  only  do  this  where  the  variance  be- 
tween the  pleading  and  proof  is  not  calculated  to 
mislead  the  plaintiff  in  maintaining  his  action,  and 
not  where  the  defence  proved  differs  in  its  entire 
scope  and  meaning  from  that  set  up  in  the  answer." 

But  a  complaint  defective  in  some  material  aver^ 
ments  may  be  helped  on  the  trial,  and  the  variance 
in  proof  disregarded  or  supplied  by  amendment, 
where  the  defective  allegation  is  supplied  by  the 
answer,  within  the  principle  of  the  late  case  of  Bate 
vs.  6raham,(l)  in  the  Court  of  Appeals. 

A  material  variance  between  the  pleading  and  the 
proof,  is,  as  we  have  seen,  defined  by  the  Code  to  be 
one  which  has  ^*  actually  misled  the  adverse  party,  to 
his  prejudice,  in  maintaining  his  action  or  defence 
upon'  the  merits."  If  it  have  not  so  misled  the  ad- 
verse party,  it  may  be  amended  without  costs,  or 
disregarded.  Under  the  former  practice,  by  statute^ 
variances  which  could  be  amended  by  the  court  after 
verdict  were  disregarded  upon  the  trial  of  a  cause, 

I  ■  ■  1  ■    I     I       I  '  I  fci  li         1  I  I       I  I  1      ■  »  >  »■  II  I       I       I    I  I     fc    ■    1  . 

(1)  1  Kern.,  257. 
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^^  unless  such  vamnce  or  mistake  be  calculated  to 
Burprise  and  mislead  the  adverse  party,  and  to  pre- 
vent his  making  due  preparation  for  a  full  answer 
on  the  merits  to  the  matter  conoeming  which  such 
variance  or  mistake  shall  have  been  made."(l)  But 
the  statute  contemplated  only  the  csae  of  a  written 
instrumefU  erroneously  recited,  or  referred  to,  or 
where  a  mistake  occurred  in  the  name  cf  any  person 
or  ^ce9%  or  in  stating  any  day,  month  or  year^  or  in 
the  description  qf  any  property. (2)  Yet,  it  was  said, 
that,  independent  of  the  statute,  within  the  limits 
thereof,  amendments  might  be  made,  at  the  trial, 
of  most  variances  between  pleadings  and  proofs, 
where  the  action  was  founded  on  an  oral  ccmtract 
or  wrong.(3)  These  limits  were,  that  the  variance 
must  be  clerical  or  unimportant^  and  the  court 
must  be  satisfied  that  the  party  objecting  has  not 
been  surprised  and  midled  by  it,  or  preivented  fix>m 
making  due  preparation  for  4  full  defence  on  the 
merits,(4) 

There  is  a  marked  similarity  between  the  langijage 
of  the  statute  above  quoted,  and  that  of  the  Code. 
The  Code,  however,  is  more  definite  and  specific* 
The  statute  says^  '*  if  the  variance  or  mistake  be  cal^ 
culated  to  surprise  and  mislead,"  .&o.  The  Code 
says,  '^  unless  it  have  advally  misled  t^he  adverse 
party,  to  his  prejudice,"  &c.  Under  the  farmer 
practice,  the  party  claiming  to  have  b^en  misled  by 


■ «  1^  1 1.*  I  ■■  i>  >  >  *  11  ■■■II    » « 1 1  <  *  *  "«i«  1 1 


(1)  2  R.  S.  (8d  9d.),  P«ge  604,. sec  98.  (2)  Id. 

(8)  19  Wend.,  642;  Cow.  &  HilPs  notes,  581,  682. 
(4)  16  Wend.,  672,  678}  17  id..  118$  19  Id.,  642,  648. 
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the  variance,  might  prove  the  fact  to  the  court  by 
his  own  oath  or  otherwise  if  desirable ;  or  the  court 
might  determine  the  question  from  the  appearance 
of  things  in  the  course  of  the  action.(l)  By  the 
Code,  a  mere  assertion  that  the  party  has  been  misled 
by  a  variance,  will  not,  it  seems,  be  sufficient  to  de-  j 
feat  an  amendment  upon  terms,  unless  that  fact  **  be 
proved  to  the  satisfaction  of  the  court,"  and  also,  in 
what  respect  the  party  has  been  misled.  What  the 
nature  and  character  of  this  proof  may  be,  will,  of 
course,  rest  much  in  the  discretion  of  the  court. 
The  Code  seems  to  require  proof  in  all  cases,(2)  but 
it  does  not  appear  to  be  necessary  that  the  proof 
should  be  always  sustained  by  the  oath  of  the  party; 
if  it  satisfactorily  appear  from  the  evidence  already 
giTen,  and  the  &cts  and  circumstances  which  already 
appear  in  the  cause,  it  will  be  sufficient. 

It  may  be  further  observed  under  this  head,  that 
even  where  a  case  is  not  properly  a  case  of  variance 
under  the  Code,  yet  an  amendment  may  be  made  to 
reach  and  cure  the  defect  under  the  last  clause  of 
section  178,  '^  when  the  amendment  does  not  change 
substantially  the  claim  or  defence  by  conforming  the 
pleading  or  proceedings  to  the  facts  proved."  An 
amendment  under  this  provision,  it  will  be  seen,  is 
limited  by  the  proviso  that  it  shall  not  change  the 
claim  or  defence.     As  to  what  will  be  regarded  as  a 


(1)  Cow.  Treat.,  679,  690. 

(2)  Lettman  ts.  Ritz.,  S  Sand.,  784;  Cotheal  vs.  Talmadge,  1  gmfth'a 
Com.  PI.  R.,  674;  see  also  Gatlin  vs.  Gunler,  in  the  Court  of  Appeals,  10 
How.  Pr.  R.,  816,  in  which  this  sabject  is  discassed,  and  the  changes  intro- 
dnoed  by  the  Code  considered. 
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change  of  the  claim  or  defence,  the  rei^der  is  re- 
ferred to  M(hat  n^^as  said  in  the  preceding  section  of 
this  chapter.  If  the  plaintiff  claipi  legal  relief  whea 
his  proper  relief  is  equitable,  or  if  he  claim  equir 
table  relief  when  his  cause  of  action  shows  him  to 
he  entitleid  properly  to  legdl  relief,  an  amendment 
changing  the  claim  for  relief  is  no  change  of  the 
cause  of  action. 

Immaterial  variances  may  be  disregarded -entirely 
and  the  fact  found  according  to  the  evidence.  Or 
the  court  may  order  an  immediate  amendment  with* 
out  co6ta.(l)  This  rule  was  substantially  the  prac- 
tice before  the  Code.  Objections  of  a  technical 
character  were  of  a  clas^  which  the  court  was  in  the 
habit  of  disregarding  altogether.  Judgment  was 
given  in  such  cases  without  waiting  fi>r  amendments 
to  be  made.  If  an  amendment  were  deemed  impor- 
tant, the  party  was  left  to  apply  for  it  on  motion  ; 
and  such  terms  were  i^lposed  as  were  thought 
proper  when  the  mptioa  wa0  made.(2)  A  similar 
practice  still  prev-ails,  namely,  to  disregard  the  yari- 
ance  without  ordering  sxx  0mendment,  leaving  the 
party  to  apply  for  it  on  motion,  if  he  deems  it  pru- 
jd^nt.  And  it  is  held  by  the  Court  of  Appeals  that 
the  section  of  the  Code  on  the  subject  of  variances 
is  applicable  even  to  cases  where  the  defence  of 
usury  is  set  up.(3) 


(1)  Am.  Code,  sec.  69.  (2)  Depnyster  vs.  Wheeler,  1  Sand.,  719. 

(8)  Duel  vs.  Spencer,  1  Abbott's  Pr.  R.,  287}  Catlin  vs.  Gunter,  1  Ker- 
nan,  868;  10  How.,  815. 


STC.  n.]  YABIANCBS.  829 

'  What  constitutes  an  immaterial  variance  which 
may  be  disregarded  on  the  trials  it  is  not  so  easy 
to  determine.  The  Code  in  general  terms  defines  it 
to  be  such  as  shall  not  '*  have  actually  misled  the 
adverse  party,  to  his  prejudice,  in  maintaining  his 
action  or  defence  on  the  merits."  Want  of  an  alle- 
gation: material  to  the  cause  of  action,  can  not  cer* 
tainly  be  disregarded  on  the  trial ;  and  if  so  disre- 
garded a  judgment  entered  thereon  would  be  re- 
versed on  appeal,  because  the  complaint  does  not 
show  facts  sufficient  to  constitute  a  cause  of  action ; 
unless,  perhaps,  where  the  variance  between  the 
pleadings  and  proof  has  not  been  objected  to  on 
the  trial.(l)  But  where  the  complaint  contains 
sufficient  facts  to  sustain  the  action,  or  the  answer 
sufficient  to  sustain  the  defence,  if  the  cause  of  action 
or  defence  be  substantially  proved,  the  failure 
to  prove  certain  allegations  precisely  as  laid,  will  be 
disregarded,  and  such  variance  will  be  disregarded 
even  on  appeal.(2)  In  Lettman  vs.  Ritz,(3)  where 
the  complaint  in  slander  laid  the  words  in  English, 
and  on  the  trial  it  was  proved  that  they  were 
spoken  in  Grerman,  the  court,  for  the  purposes  of  the 
trial,  disregarded  the  variance,  giving  the  plaintiff 
liberty,  if  he  succeeded,  to  apply  for  an  amendment 
on  terms  after  the  trial. 

The  rule  that  the  allegata  and  the  probata  should 
correspond  was,  doubtless,  more  strictly  enforced  at 


(1)  Lackey  tb.  Frauteykee,  1  Smith's  Com.  PI.  R.^  47. 

(2)  Union  India  Rttbber  Co.  ▼■•  Tomlinaoni  1  Smith'i  Com.  PI.  R.,  864. 
(8)  8  Sand.,  784. 
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common  law,  and  even  underthe  statute,  than  it  will 
be  under  the  Code.  The  rule  was  said  to  be  both 
sound  in  principle,  and  well  established  in  precedent. 
Thus,  in  some  cases  at  common  law,  immaterial  aver* 
ments,  that  is  averments  which  were  not  actually  em- 
pertinent  as  surplusage^  must;  if  laid  in  the  declara- 
tion, be  proved.(l)  The  rule  is  stated  by  Mr.  Chitty 
to  be,  that  every  allegation  in  an  inducement  which 
is  material,  and  not  impertinent  or  foreign  to  the 
cause,  and  which  cannot  be  rejected  as  surplusage^ 
must  be  proved  as  alleged,  and  the  rule  was  so 
adopted  by  the  Supreme  Court  under  the  former 
practice,  as  particularly  applicable  to  written  in- 
struments.(2)  If,  it  was  said,  the  averment  cannot 
be  stricken  out  as  surplusage,  it  should  be  strictly 
stated  and  proved. 

It^is  conceived  that  such  a  rule  cannot  now  bo 
properly  applied.  A  failure  to  prove  an  immaterial 
averment  cannot  in  general  be  a  material  variance 
at  the  trial,  within  the  meaning  of  the  Code,  and 
will  be  disregarded.  And  so  too,  in  respect  to  facts 
which  a  party  may^  but  which  he  need  not  allege,  as 
if  he  aver  demand  of  payment  of  a  promissory  note, 
or  account,  before  suit  brought;  or,  in  an  action  of 
trespass  to  lands,  if  he  allege  that  the  defendant 
wilfully  and  maliciously  committed  the  trespass,  a 


.*i-*. 


(1)  GoiUd's  PI..  IGO,  164.  JL  distinction  is  madle  between  na  immaterinl 
and  an  impertinent  averment.  The  one  may  remain  in  tlie  pleadings,  the 
other  will  be  struck  out.  This  distinction  does  not  seem  to  be  recognized 
under  the  Code. 

(2)  19  John.,  ^6. 
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variance  in  the  proof,  by  a  failure  to  prove  the  de^ 
mand  in  the  one  instance,  and  Hie  malice  in  the 
other,  will  be  disregarded.  It  is  sufficient  if  the 
substance  of  the  issue  is  proved.  If  the  contract^ven 
in  evidence  agree  in  substance  and  legal  effect  with 
that  stated  in  the  declaration,  the  variance  will  not 
be  regarded. 


SECTION  III.. 

DEFECTS  IH  FLEADlNa,  WHEN  AND  HOW  AIDED. 

A  defect  in  pleading  is  aided  by  the  Code  as  at 
common  law,  either  by  pleading  over,  by  presunip- 
tion  after  verdict,  and  by  the  statute  relative  to 
amendments. 

1.  By  pleading  over. — This  subject  has  been  al- 
ready incidentally  considered,  and  an  additional  re- 
mark or  two  will  be  all  that  can  be  necessary. 
Section  144,(1)  specifies  the  causes  of  demurrer  to  the 
complaint,  if  apparent  on  the  face  of  the  pleadings 
and  if  not  so  apparent,  the  objection  is  to  be  taken 
by  answer.  But  if  the  objection  be  not  taken  by 
demurrer  or  answer,  the  defendant  shall  be  deemed 

(1)  Cited,  ant$f  pages  657, 668. 
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to  have  waived  the  same,  except  only  the  objection 
to  the  jurisdiction  of  the  court,  and  the  objection 
that  the  complaint  does  not  state  facts  sufficient  to 
const^ute  a  cause  of  action.(l) 

An  objection  to  the  jurisdiction,  it  has  been  before 
remarked,  may  be  taken  at  any  time.  Such  a  defect 
can  never  be  aided  by  pleading  over. 

Nor  under  the  Code,  as  under  the  old  system,  will 
a  defect  in  substance  in  the  complaint  be  impliedly 
cured  by  the  mere  eflfect  of  pleading  over.(2)  The 
rule,  it  is  presumed,  applies  also  to  an  answer  of 
counterclaim  as  well  as  to  a  complaint.  If,  however, 
the  adverse  pleading  expressly  admit  the  fact,  which 
ought  to  have  been  stated  in  the  defective  pleading, 
and  which  is  substantially  Incorrect  in  omitting  it, 
the  error  becomes  immaterial,  as  in  the  instance  of 
a  declaration  in  trespass  for  taking  goods,  omitting 
to  show  any  title  to,  or  possession  of  the  goods,  and 
the  plea  admits  the  defendant's  possession.(3) 

2.  By  presumption  or  intendment  after  verdict. — 
The  court  will,  after  verdict,  presume  or  intend  that 
the  particular  thing  which  appears  to  be  defectively 
or  imperfectly  stated  or  omitted  in  the  pleadings, 
was  duly  proved  on  the  trial.  It  is  to  be  observed, 
however,  that  this  is  not  to  be  taken  to  mean  that 
the  court  will,  by  intendment  after  verdict,  supply 
material  facts  or  allegations  in  the  complaint,  with- 
out which  the  complaint  does  not  show  a  cause  of 


(1)  Am.  Code,  sec.  148. 

(2)  7  Barb.  S.  C.  R.,  586}  6  id.,  657 { 10  id.,  82l. 
(8)  1  Chit.  PI.,  672. 
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actioii.  Thifl  was  6KpM8Qly  held  otharwise  uml^ 
the  Cod6.(l)  Such  nUegationB  oaanot  be  presumed 
to  haye  been  proved.  Bat  it  f  eeins  the  intendmeoft 
after  verdiot,  under  the  Code,  as  under  ilie  oliLpraCf 
tice,  is  to  be  confined  solely  to  soch  allagatiDne  as 
can  be  implied  fropx  the  aUegations  on  record.  A 
yerdict  will  oure  9^  defective  statement  of  title,  but 
will  never  cure  a  defective  title  or  tauee  of  a(Uion.(i) 

It  seems,  too,  to  be  still  the  rule  that  such  intend-^ 
ment  cannot  apply  to  the  case  of  a  judgment  on  de- 
fault. Where  there  haa  bie^n  no  trial  or  y^^rdict, 
nothing  can  be  intended  or  preeumed  in  fi^y^r  of  th^ 
plaiutiff.  Th^  Judgment  admitu  mt^h  &pt^  only  M 
are  aeiually  allBged.(8)  A  pUiotiff  by  th^?  Cq4^ 
cannot,  on  default,  take  any  greater  or  other  Relief 
thmi  that  demanded  in  his  ieompIamt.(4)  And  it 
would  i^ertainly  seem  'that  ithp  faets  wbi^h  k»  al)^gf4 
ia  hie  c<mpleaixk,  »U8|,  of  thefn9e}ye9,  wlt^hpul^  apy 
pre9^mptiopil  ^9?  int^mdweDt,  phow  %m  e^Utl^d  i9 
that  relief.  Tb«  rule^  howeveri  shmld  b^  hel4  t^ 
Pl^tend  only  to  substantif^  d^feoits,  matti&rs  of  «4)r 
i3taii9«»  |k9d  p^t  4^f  form;  iQitheriyi«e  it  will  comf 
wititu^  thal^  .cl«9B  9f  d4^j9»Pta  whi^h  i^  ai4ed{ 

8.  By  th§  st^ifite  (vi4  Code  ri^atvve  to  am/mdmeftts.'^ 

Th9  statute  pf  mmnimm^t  has  already  Jtxeen  elr 
iwied  tp  in  a  pr*p«diiig  part  of  t^hip  «h.aj*w,(5)  iw4 


■•  '     -         '  '      '   "     ■     '  '  '       ■■*■     »>'*■■. f     i'Ji  J'A  I  AiJti 


<1)  Raynet VB.  ClaA,  T  Barb.  S.  €.  R.,  681. 

(2)  1  Chit.  PI.,  681,  and  see  catea  there  cited. 

(8)  1  Saund.,  228,  note  1.  (4)  Am. Code,  lec.  276. 

(6)^nfe,  page798. 
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it  is  unnecessary  in  this  place  to  consider  its  provi- 
sions, or  its  application  to  the  present  practice.  If 
not  abolished,  it  is  practically  superseded  by  the 
broader  and  more  general  provisions  of  the  Code 
emboaied  in  section  176  : 

"  The  court  shall,  in  every  stage  of  an  action,  disregard  any 
error  or  defect  in  the  pleadings  qr  proceedings  which  shall  not 
affect  the  substantial  rights  of  the  advesre  party;  and  no  judg- 
ment shall  be  reversed  or  ejected  by  reason  of  such  error  or 
defect." 

This,  it  is  conceived,  not  only  embraces  in  a  sin- 
gle proposition  the  whole  of  the  statute  of  jeofails 
and  amendments,  but  goes  something  beyond,  and 
may,  perhaps,  aid  cases  which  the  statute  could  not 

reach. 

It  furnishes  a  single  test  in  all  cases,  a  broad  and 
universal  test,  namely,  that  if  the  defect  is  such  as 
in  the  opinion  of  the  court  will  not  ^^  affect  the  sub^ 
stantial  rights  of  the  adverse  party ^^^  no  matter  in  what 
that  defect  shall  consist,  the  judgment  will  not  be 
reversed  or  affected  thereby.  It  is  but  applying  to 
the  action,  in  its  last  stages,  the  rule  which  the  Code 
designs  to  govern  its  commencement,  and  to  regu- 
late its  proceedings  throughout,  namely,  that  the 
action  is  to  be  stated,  tried,  and  determined,  on  its 
merits  alone,  and  that  the  substantial  rights  of  the 
parties,  and  they  alone,  are  to  be  regarded  as  con- 
trolling the  administration  of  justice  under  the  forms 
of  law. 


IISTDEX. 


ABATEMENT, 

pleas  in,  at.  common  law, 886 

declinatory  and  dilatory  pleas  in  equity, 889,  890 

defences  in,  under  the  Code, 886 

whether  they  may  be  Joined  with  a  defence  in  bar, 887,  888 

simliarit}b  of  such  defences  under  dvil  law  and  common  law  sys- 
tems,   889,890,  891 

must  be  pleaded  before  answer  on  the  merits. 888-^91 

judgment  for  defendant  on  answer  not  final,  ana  plaintiff  may  amend 
when 819 

ACCOUNT, 

how  pleaded  under  the  Code, «  266,  780 

items  of,  need  not  be  stated, 266,  780 

but  should  be  sufficiently  described, ^ . . ,  266 

sufficiency  of  complaint  in  actions  between  partners, 292 

answer  to,  how  pleaded, ..••/. 780,  781 

ACTION, 

different  kinds  of,  under  former  system. 24 

forms  of  pleading  with  reference  to,. .  ^ 24-    29 

(See  Plsadivg.) 

forms  of  action, 80 

division  of  actions  under  former  system  at  law, 81 ,    82 

in  equity, 88,    84 

who  must  prosecute  and  defend, 108-182 

{See  Partiks.) 

must  be  prosecuted  in  name  of  real  party  in  Interest, 109  ei  teq. 

Jomder  of, / 1 88-200 

(See  Joinder  or  Acnov.) 

partiesto 118-182 

(And  tee  PartisSj  Case,  Trbspass,  Rrpleyir,  EjxcTiffERT,  PiLsrmoir,  &c.) 

statutory  provisions,  concerning, 297 

(See  CoxPLAiHT.) 

to  determine  claims -to  real  property  not  authorized  by  Code 807 

of  nuisance'  and  waste  abolished, .....>»....  807 

local  and  transitory  actions, 752 

actions,  how  and  where  tried, • • . . .  74^758 

•        •    <Sm  Tsxal  Of  Issui*} 
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ADMIRALTY  PLEADING, 

where  improperly  united,  court  may  divide  into  different  actions,.  818 

rules  of,  drawn  from  the  ciyil  law, 886 

analogy  hetween,  and  Code, 886-840 

in  respect  to  answers  in  abatement, 889-391 

in  respect  to  answers  on  the  merits, 898,  894 

technical  rules  disregarded, 887,  888 

subject  matter  must  be  stated  with  reasonable  certainty, 888 

opposite  causes  of  action  cannot  be  blended, 888,  889 

defects  in,  how  objected  t^i, 839,  840 

dilatory  defences,  how  pleaded  in, 889-891 

practice  as  to  immateniU  issues, i .  • ; . .  & 746,  747 

AGGRAVATION,  MATTER  OF,  (See  Complaiht)  . 

ALTERNATIVE  PLEADING,  {See  Relief,  Plea  axd  Pleadikg). 

AMENDMENT, 

at  the  hearing  for  want  of  proper  parties, 184 

in  admiralty  cases, 840 

complaint  may  be  amended  in  ameunl  of  dlMaages  (dAlmed,.  864^  806 
may  be  mad^  after  judgment  when,i ........  ^ » ^ .  t .  v  ^ ..  *  ^  *....» »  879 

when  must  be  by  supplemental  pleading,. « i . . « ^ ; . . . . .  879 

how  allowed  at  coMibOB  law^  . . .  w » i . » . . .  w  *  w .  w  791,  792 

how  in  i^quity,4 . 4 .  i «..  i ...  4  ....».»«...•..  w .  ^ «...»«..  w« .  w . ^  4 .  792 

aft^jbdgment,t.4  4.i.w. 4.»., 792,  798 

revised  statutes  in  resp*^  lo,. ........  4 ^  798 

"Niri  a&ett  beiWeett  pleftdiog  abd  ptooi^ » « .  4 . .  % .  4 7  98 

{Set  Vaai^mobs.) 

provisions  of  the  Code  in  respect  tOi 798  et  eeq, 

of  course,  how  made,  798-80^ 

right  to  amend  may  be  waived,  how, 4 . « . .  •  4 .  •  4 . » .  •  796 

frivolooa  amendment  struck  out  on  motion,  wbeh, . . . .  %  4  4 . . » .  i . » •  795 

caniaDt  be  made  of  course,  when, 4 .  i .  4 . . . . . . .  4 1 796 

nor  when  opposite  party  has  taken  steps  to  i««ch  Imgiularity , . . .  ^  797 

in  such  oasea  allowed  only  on  terms,,  ......  4« w 4  • .  4 .  797 

right  to  amend  of  course,  how  limited, 798 

cannot  amend  by  striking  out  parties, 798-802 

nor  by  setting  up  different  claim, .  * : 798-802 

nOr  by  alleging  mattera  which  occurred  subsequent  to  suit, 800 

amended  pleading  takes  place  ef  original, 800 

tjnM  tune  to  answer,  allowed  from  date  of, « 800 

wben  amendment  allowed  only  on  moiion, . . . . » • 802-812 

what  amendments  so  allowed,.^ ,., ^ 802-812 

and  how.and  on  what  terms,. 802-814 

whether  provisions  of  Gods  designed  to  supersede  statute,. . .  808,  804 

Muse  of  action  <hi  contract,  may  be  chang^  to  tort^ ».•  •  ^04 

or  from  tort  to  contracti,. %• . .  iB04,  806 

by  adding  new  ground  of  defeiice,  • «».... iB05,  806 

or  ehanging  suit  for  recovery  of  property  into  money  demand,  804,  805 

by  changing  parties  when  and  how, ..4 ...  4 , . .  806-809 

and .amendjments made. by  adding  parties, •....».•».,......  809 

correciing  mistakes  by  amendment). .  % 809,  810 

insertiviiaaMrlai^UegaitioMomiUed^ %...%.>•...•. .......  Sl%  ei  teq. 

not aC^xJudgiAeAt  oaappeal^*...^......*..*.^. .%...«....  dlO,  811 

not  a.case  of  .Tarlance,  .wb^Ui  ^ ..  ^ » ^<^  ,.••.••••».* 4  ...«.•. .  811 

AMial  of  motioa  to  amend,. not  i^round  of  exeeptiona,* 812 

tenna  of  anw\ndm«nt| •«•«••%%% 4 ..»«.% 812 
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AMENDMENT,  (continued). 

in  dlMTSiion  of  the  Oonrt, 812 

amindments  on  the  trial, 818,  814 

after  trial,  and  judgment  rendered, ..•..•.. 814 

cases  in.  which  should  be  allowed, .«.,••. 816,  817 

allowed  with  great  caution, 814,  817 

deftctive  Judgment  cannot  be  aided  by  amendment, 816 

on  reversal,  plaintiff  may  amend  on  terms, 817 

amendments  on  decision  of  demurrer 817,  818 

discretion  of  court  in  allowing, 818 

amendment  by  court  on  appeal,. . • 819,  820 

referee  oai)Bot  order  amendment,. • 820 

amendments,  on  motion  of  adverse  party, 820  tt  teq, 

(Set  Imkblmyawt  and  RanvxoAvr  Maxtba.) 
ambiguous  pleading  corrected  by  amendment, 820,  821 

(fieS  MOTIOX  TO  COBKBOT  PLXADUfO.) 

allowed  when  case  is  not  properly  one  of  variance,  when, ....   824-880 

(See  Yauahob.) 

AKSWER, 

general  nature  and  use  of, ....  • « » 885-481 

diflferent  descriptions  of,  at  common  law,. . , 886,  886 

abatement  and  dilatory  answers  and  defences, ...« 886-891 

(Set  Abatbmbbt.) 

answer  in  bar  or  on  the  merits  what,... • 891,  892 

equity  ansWbr^  nature  and  character  of, 892^96,  898 

analogy  between  answers  under  the  Code  and  by  the  civil  law,  893,  894 

equitable  defence  to  legal  cause  of  action, » 505-509 

under  all  forms  of  pteading  made  to  perform  substantially  the  same 

office, 894 

general  qtalities  and  requisites  of  a  plea  in  equity, 395,  896 

general  nature  of  answer  under  the  Code, 897 

must  deny  generally  or  specifically  each  material  allegation  in  the 

complaint, •  898-405  et  teq, 

(See  1)enial,  Gbbbbai.  ajio  SPECiric.) 

edfect  of  not  denying  or  answering  any  allegation, 898 

general  issue  in  action  at  law, ....«• 899 

what  might  be  given  in  evidenoe  under  it, 899,  400 

abolished  by  the  Code, 400-405,  406 

il^ial. matter  of  defence  must  be  set  up  in  answer,.. .  401, 408  tt  teq. 

(See  Dbkial,  Gbnsbal  amd  SrBOiric.) 
every  good  answer  must  consist  of  denial,  or  of  confession  and 

avoidance, : 404.  782 

general  and  specific  deniai,  provisions  of  the  Code  in  regard 

to, 4&  et  teq, 

(See  Dbnial,  Gbhbbal  aho  Spbcivio.) 

defective  and  insuflScient  denial,  how  treated, 449-451,  600-605 

statement  of  new  matter  in  the  answer, 452  et  teq. 

what  matter  must  \>e  alleged  by  defendant, 458  et  teq, 

meaning  of  words  '*  new  matter"  and  ''  defence," 454-458 

comprises  partial  defence,  payment,  recoupment,  &c., 455-458 

analogy  between,  and  notice  under  general  issue, 458,  459 

aaalogy  between,  and  equitv  answer, 459-461 

whether  facts   going  to   snow   contract   void  must  he  plead- 
ed,    461-469 

infancy  must  be  pleaded  when, % 465 

rule  in  regard  to  pleading  fraud, 466,  467 

usury, • 468,  469 
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ANSTT£R,  (continiied). 

defences   which   admit   and   ayoid   cause   of  action,   must   be 

pleaded, 469-471 

what  are  such  defences, 470,  471 

settlement  and  satisfaction  after  suit  may  be  pleaded, '. 472 

matter  of  defence,  not  set  up  in  answer,  cannot  be  proved  in  evi- 
dence , 472-474 

facts  and  not  evidence  must  be  pleaded  in  the  answer, 476,  610 

arguments  and  conclusions  of  law  cannot  be  pleaded,. . .  472,  476-478 

-481,  610 

statute  limitations,  tender  and  award  how  pleaded, 476-477 

objection  for  want  of  parties  how  taken  by  answer  and  plead- 
ed,  478,  479 

of  answer  in  cases  of  libel  and  slander, 482-496 

(See  LiBBL  AifD  Slander.) 

Judgment,  how  pleaded  in  answer, 496 

private  statute  and  condition  precedent, 496 

property  distrained  for  dama^a, 497 

matter  amounting  to  general  issue, 499 

will  not  be  struck  out  as  redundant, 600-601 

matter  in   mitigation   of  damages,    when   may  be   pleaded    in 

libel , 486-489 

in  other  acUons  of  tort, 601-604 

what  facts  must  not  be  alleged  in  answer, 609-624 

{See  Irrblkvant  and  Rbbumbant  xattbr.    Ihcohsistbvt  abswbb,  &c.) 

what  need  not  be  stated  in  the  answer, *. 624-627 

how  statement  of  new  matter  made, 627-648 

hypothetical  answer, 629-638 

answer  must  take  issue  upon  some  material  fact, 684 

separate  defences,  how  stated,  and  practice  thereon, 686-689 

joint  and  separate  answer, .*....    689-642 

how  far  answer  of  one  defendant  may  set  up  equities  against 

another, . . .' 641,  648 

counterclaim,  how  pleaded, 4 644-684 

{See  GOUMTBRCLAIX.) 

verification  of  answer, 684-692 

(See  YBRiricATioM.) 

sham  and  irrelevant  answers,  practice  on, 692  et  eeq. 

{See  Sham  ann  Frivolous  Answers  and  Defences.) 

supplemental  answer,  h<9W  pleaded, 60&-614 

{See  Supplemental  Pleading.) 
answer  and  demurrer  cannot  be  put  In  to  the  same  cause  of 

action, T 718-786 

answer  whore  objection  appears  on  complaint  insufficient, 720 

APPEARANCE, 

of  parties  to  actions, 86-108 

married  women,  86,  92-108 

{See  Married  Women.) 

idiots  and  lunatics, 86,  86,  186-141 

{See  Idiots  and  Lunatics.) 

corporations, 87 

infants, 90-92 

must  appear  and  defend  by  guardian, 91,  92 

{See  Infant.) 

trustees  and  eettuU  que  truet, 89, 187  et  eeq. 

all  the  defendants  need  not  appear,. 106 
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APPEARANCE,  (continued). 

proceedings  on  recovery  of  Judgment  against  such  as  do  not 

appear, 107 

waives  irregularity, 210-212 

mere  notice  to  set  aside  complaint  an  appearance  and  waiver,  211,  212 

ASSAULT  AND  BATTERY, 

defendant  may  deny  and  justify, 502,  508 

whether  he  may  plead  in  mitigation, 502,  608 

(5ee  Complaint,  Answer,  &c.) 

ASSIGNMENT  OF  DEMAND, 

rule  at  common  law, 100 

in  equity 109 

assignee  must  bring  suit  under  the  Code, 110 

whether  right  of  action  for  tort  may  be  assigned, 110,  111,  112 

purchaser  of  chattel   may  maintain  action  to  recover  it  after 

demand, 112 

what  demands  may  be  assigned, '. . . .    112-117 

possibilities  coupled  with  an  interest, 112 

prospective  demands  and  mere  expectancies, 118 

entire  demands  may  be  assigned  in  parts, 114 

widow's  right  of  dower, 118 

in  whose  name  suit  to  be  brought, 114-119,  291 

(See  PARTias.) 

complaint  to  set  aside  assignment,  parties  to, 156 

assignor  and  assignee  of  contract,  when  proper  parties  to  ac- 
tions,     166-159 

ASSIGNOR  AND  ASSIGNEE,  (See  Assionx sht)  . 

AUTHORITY  OP  PLAINTIFF, 

to  bring  suit  must  appear  in  pleadings, 291 

(See  CoMPULiNT*) 

AVERMENT, 

of  interest  of  parties, 156 

in  complaint  in  actions  on  contract, 222  et  $eq» 

(See  CoxpLAiiTT,  Bills  of  Exgbanoe  ajid  Notes.) 

of  request,  &c.,  unnecessary,  when, 264 

material  averment  cannot  be  proved  if  not  alleged, 774 

BILLS  OF  EXCHANGE  AND  NOTES,  (See  Writtsn  Instruxent). 

parties  defendants  in  actions  on, 16^171 

provisions  of  the  Code  in  respect  to, 169 

joint  and  several  makers  and  endorsers, 170,  171 

import  consideration,  and  are  sufficiently  pleaded  without  setting 

fbrth  consideration, 219-221 

averments  in  complaint  in  actions  on, 228 

as  to  time  of  payment, 228 

presentment,  demand,  and  notice, 228,  224-285 

must  show  that  party  bringing  suit  is  lawftd  holder  or  owner,  224-280 
what  constitutes  sufficient  allegation  of  ownership,  225,  226,  419,  421 

copy  of,  when  sufficient  complaint, 226-284 

when  facts  outside  the  instrument  must  be  alleged, 227-284 

must  be  averred  to  show  plaintiff's  title  to  maintain  suit,  when, .  •  282 
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BILLS  OF  EXCHANGE  AND  NOTES,  (continued). 

action  between  maker  and  endoraeri 229,  2S0 

by  executor,  or  married  woman, f . . . .  288 

denial  of  ownership  of,  in  answer, «...  409  U  nq, 

i8£$  DaniAt,  Gubeal  ahb  Spnoino.) 

BOND, 

pleading,  consideration  of, 2t9,  220 

aasignment  of  breaches  in, , 28S,  289 

(iSffeWnnrav  IvenvMsiir.) 

CASE,  ACTION  ON  THE, 

what  description  of  actions  it  was  held  te  indnde, 289;  281 

similar  to  actions  under  the  Code, 281 

frame  and  strncture  of  declaration  in, 282-288 

statement  of  inducement  as  to  circumstances, 282 

facto,  and  not  cendusiens  of  law  must  be  stated, 282,  288 

allegations  of  (fviy  4>r  rt^U,  insufficient, 282,  283,  284 

same  principles  recognised  under  the  Code 288 

statement  of  the  ii\jm7 284,  285 

sufficient  to  describe  it  geaeraHj, 285 

words  **  maliciously  or  fraudnlently ,"  need  not  be  alleged, 286 

scienter  must  be  alleged,  when, 286 

against  master  for  negligence  of  serrant, 287 

averment  of  time  and  place, , 287 

local  description  necessary,  when, « 288 

as  to  etalament  of  damages, 288 

CHANCERY,  (See  EauiTT  and  EauiTT  PLSAniNo). 

CLAIM  TO  RECOVER  PERSONAL  PROPERTY,  (Su  Replevih). 

COMMITTEE  AND  RECEIVER, 

rule  as  to  parties  by  the  Code, 88,  186 

when  committee  mi^t  or  must  sue  alone, 88.    89,  188 

when  lunatics  might  or  must  be  jomed, 88,  89, 138,  189 

whether  teiTd   '^express   trust''  mcludes   estate  of  conunittee,  188 

189,  140 

form  of  suit  by  committee, 189 

should  be  in  name  of  lunatic  by  his  oonraiittee, 140 

committee  may  eue  alone  to  set  aside  acts  of  lunatic, 140 

how  deeoribcd  in  title  of  complafnt, 205 

must  show  how  he  was  appointed, 291 

appearance  of  lunatic  deiradant, 240 

if  committee  is  defendant,  cpmpUiat  amst  ^how  hew  be  wip  a^ 
pomted, #...«#• «*«..^....^^^.  ..,,.••  292 

COMMON  COUNTS, 

under  the  old  ^stem, • 254 

different  forms  and  construction  ef, * 2M,  255 

when  and  in  what  oasea  allowed,.. ...... ..^ 255,  256 

application  of,  to  the<;ode, 257 

how  far,  and  in  what  cases  allowed, 267-265 

in  debt,  proper  mode  of  etalhig  eanse  of  aetion, 268,  268 

distinction  between  euch  count  %od  indebitatos •assumpsit,. . .  •  ^2,  268 

may  he  used  where  plaintiflf  relies  nn  an  express  praaaise, 265 

and  geaersdly  whose  the  tern  4)f  the  eonpt  expressas  the  fact  io  he 
provedi • 264|  266 


COMPLAINT,  •    i 

proTisions  of  the  Oode  in  resp^t  to, 202-218 

the  title  of  the  complaint, 202-212 

(See  Title  ov.Coxblaikt.) 

as  to  the  statement  ot*  i'acts, .  • . ; « -. ; 218  ei  teg. 

.     what  it  must  contain, 215,  216,  274,  276,   203^296 

in  actions  on  contract, ......; 216  et  eeq. 

consideration, .when  and liow  pleaded, «.    216-221 

(See  GoNfliDBRiTtoir.)' 

contract  must  he  distinctly  and  positively  alleged, 222 

.    exception,  to  general  rule, > ^ 867 

allegation  on  information  and  belief  snfficient, 867,  868 

should  conlain.all.arerments  necessary  to  show  a  coniplete  cause 

of  action, 222,  228,294,  296 

averments  in  actions  on  bills  and  notes,  and  mode  of  pleading 

thereon, 228-282,  286 

(See  Bills  of  Exghanoe  and  Notes.) 

and  other  written  instruments, 228-284 

I  (See  Wjuttbh  Ihstruiiknt.) 

conditions  precedent  In  complaint, 284,  286 

written   contract,    other    than   for    payment   of    money,   how 
pieaoecL.  • ..  ...•« .«. ... .... .  >.  .j.  ■ ...  ...........  .....•••.««.«« «... ■ « ■•..•* .  xoo,  ju^\f 

assignment  ^f  breaches  on  bonds, ; 288,  289 

statement  of  promise^  in  action  on  contract, 240,  ei  eeq. 

implied  and  express  promise, 240,  266,  256,  257,266,  882 

meanin^^  of.  rule  that,  things  must,  be  pleaded  Accordingto  their 

legal  effect 241^248 

application,  under  the  Code, 242,  244,  246 

'     lacis  and  legal .  conclusions,. .  244-268,  266,  266,  282,  263,  286,  865 

866 

distinction  between  discussed,  and  cases  cited, « 246-268 

physical  facts,  not  Abstract  propositions,  must  be  pleaded, 268 

arguments,  or  inibrences  must  not  be  pleaded, 866,  866 

the  common  counts,  how  pleaded 264-266 

(Sc€.Coj|H0K.ConMT8.)     '  -^i  . 

account  how  stated  in  the.  complaint, « * . .  ^ 266 

'  •  items  need  not.  be. stated,. . . « ; <...;...•..  266 

contract  in  writing,  how  pleaded. 266,  829,  880 

need  notbe  Averred  to  be  in  writing,  when, -.A 266-829 

whether  the  rule  is  changed  by  the  Code, '  267-889 

new  promise,  how  pleaded, .. i ;>  267,   26d-830 

(See  LiuixATioNB^  Statute  of.) 

private  statute,  how  pleaded, ^ .  270 

Judgment,  how  pleaded, • » 270,  271 

complaint  in  Ubel  and  slander 271-274 

...  .    (See  LlEEL  AED   SLAKOSa.) 

in  other  actions  for  wrong, • 274-291 

in  action  fbr.damages  for  couTersion  of  property, 276-277 

for  the  recovery  of  personal  property, 277-286 

<£iee.KEPLEviN.) 

in  actions  for  wrongs  not  committed  with  force,  and  to  the  relative 

rights  .of  persons....... , . .  •• 280<-288 

(See  Case,  AonoH  on  tbe.) 

hi  actions  of  trespass, 288-292 

(See  Trespass.)  •  •  ' 

what  constitutes  sufficiency  in  complaint^ «, % .  292 

complaint  in. equitable fases,... ....  ^.... 298 

106 
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GOMPLAINT,  (contlnaed). 

sfaonld  ooDtain  fiusts  sufficient  to  ansble  the  court  to  grant  the  re- 
lief sought, 294 

certainty  in, 295 

right  and  title  of  plaintiff  must  be  stotod, 295,  298 

impertinent  and  irrelevant  matters  should  be  excluded, 295 

{Sm  laasLsvAjiT  axd  Rcoundakt  Hattbk.) 

title  cannotbe  eet  forth  in  the  altematitre, 296 

but  complaint  may  be  with  a  double  aspect, 296 

(Ste  RsLiir,  Dbhaxd  voa.) 

statutory  provisions  as  to  -real  .actions,  how  far  applicable, 297 

{Set  Ej^CTMBjrT.) 
in  action  to  forecloee  mortgage, 80O-«808 

(S€€'  MOBTOAOB.) 

statement  must  not  be  hypothetical  or  fai  the  altematiTe,. . .  i. .  858,  859 

in  an  action  for  partition  of  real  estate,. 804-807 

(5m  PjUKTiTioir.) 

what  matters  must  not  be  alleged  in  complaint 808-828 

irrelevant  and  redundant  matter,  and  practice  thereon, 809-824 

(Sm  Ir&blbyant  axd  RBnuxDAHT  Mattbb.) 
facts  showing  right  of  arrest  canndt  be  pleaded  in  complaint  on  con- 
tract,^  , ..,. 8^4-828 

what  matters  need  not  be  alleged, 828-886 

matters  of  which  the  court  talie  notice  eat  ojffUiOf 828 

matters   which   would    more    properly   come    fVom    the   other 

side, 829 

examples  of  such  cases, ». 829,  880 

rule  as  to  pleading  written  memorandum 829,  380 

not  necessary  to  idlege  what  the  law  will  presi^mey .  *. 880,  881 

need  not  aver  that  debt  is  due, 881 

not  necessary  .to  allege  circumstances  necessarily  implied,. . . .  881,  882 

examples  of  Such  cases, 4 882,  888 

general  mode  of  atatement,  when  allowed,. .  ^ 888 

particular  description  not  necessary,  when, 888 

special  provisions  of  the  Code, .> 885 

how  the  facts  must  be  stated. 886-859 

analogy  between  Code,  and  admiralty  pleadings. 886-840 

.{See  Ad]iibalt.t  Plbadikgs.) 

of  duplicity  and  multifariousness  in  pleading, 841 0851 

(£)«€  Multipabxoushbss.) 

causes  of  action  must  be  separately  stated, 844-848 

extent  and  application  of  the  rulO) •  • .  • 844-850 

objection,  how  Uken 844-850 

{See.  Dbhveabb,.  Motion  to  Gob&bot  Plbauimg.) 

complaint  must  be  In  plain  and  concise  language, 851 

and  without  unnecessary  repetition, , 851,  852 

same  cause  of  action  cannot  be  repeated  in  different  counts 852 

demand  for  reUef,  how  sUted  in  complaint, 860-869 

.     .      (Sea  Rblibf,  Dbxamd  roa.) 

supplemental  complaint,  nature,  use  and  structure  of, 877-888 

{See  SuppLBWBBTAL  Plbadibo.) 
Teriflcation  of  ^^uni^aint,  requisites  o(^ 870-876 

{Sm  VXEUIOATIOB. 

COKDITION  PRECEDENT, 

chAnge  made  by  Code  in  pleadhig, 284 

^     in  pleading  promissory  note, 286 

in  pleading  contract  for  work  and  labor,. 285 

how  pleaded  in  defenooi *•• 
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CONSIDERATION, 

essential  to  »  yalid  contract  and  mnst  be  pleaded, 214 

must  be  legally  sutBcient 217,  218 

whole  of  the  consideration  mnst  be  pleaded, 218 

executed  and  executory  considerations,. . .     219 

exception  t-o  the  nile  of  pleading  consideration ^ 217,  219 

if  consideration  Implied  from  written  instrnment,  it  need  not  be 

pleaded, 217,  219 

in  bills  of  exchange,  sealed  instruments,  Stc, 220,  221 

need  be  pleaded  only  when  proof  of  it  is  necessary  to  sustain 

the  action, 217, 220,  882 

want  of,  whether  necessary  to  be  alleged  in  answer, 401 

CONSTRUCTION  OF  PLEADING,  (See  Plia  avd  Plbabmo). 

COUNTERCLAIM, 

what  is,  and  how  defined  by  the  Code, 644-M7 

judicial  construction  given  to  the  term,. 647-560 

test  of, .• 561 

set-off,  what  and  how  pleaded, i  552--559,   582-584 

at  law  and  in  equity  under  former  practice* ..,..*.  652,  668 

-  by  the  Code, * 564 

provirion  of  Revised  Statutes /  how  far  Applicable,. . « .>....'.  666 

in  favor  of  defendant  and  against  plaintiff,  between  whom  several 

Judgment  may  be  had, .- 660,  667 

equitable  set-offs  allowable, 668,  666-668 

accrahig  after  suit  brought,  a  defence,  when, • 812,  618 

recoupment- of  damages,  nature  of  and  how  pleaded,..  •  669-669,  681 

claims  growing  out  of  same  transaction,  &c., 664,  666 

no  recoupment  of  damages  growing  out  of  one  contract  against  a 

demand  on  another  contract,. 668 

another  suit  -pending, -not  necessarily  a  bar,. < .  •  ^ 681 

defendant  may  have  Judgment  for  balance 669 

other  subfeets  of  cross  actlon<  and  for  specific  relief, 609-679 

what  matters  may  be  set  up  as  such  defences, 670-678 

matters  formerly  presented  by  cross  bill, 678-^76 

whether  defendant  is  bound  to  set  up  his  counterclaim  by  way  of 

answer, 676-679 

counterclaim,  bow  stated  in  pleading, .,,... 679-684 

should  be  stated  substantially  the  same  as  the  matter  of  a  com- 

plahit,  .*..'.  ........./.**.<-*.* ^ 680 

mode  of  stating  defence  of  recoupment, 681 

on  written  instrument  for  payment  of  money, 682 

on  account  and  set-off  generally,. 582-684 

demurrer  to  ooanterelaunj 709-711 

DEMAND, 

when  n6ces»ary  to  be  alleged, ; < . . ,; . .  ^ . .  276 

<See  COMPLAIMT.) 

DAMAGES, 

'  statement  of.  In  action  for  consequential  Injuries,  • 288 

dainages  which'  do  not  heces^arlly  arise  from  the  iijury  complained 

of  should  be  specially  pleaded, 816,  816 

should  not  be  pleaded  where  they  result  directly  from  the  injury.. .  817 

same  rule  applicable  in  iMStfotfs' 6n  contract^.. :.:....'.; 817 

in  an  action  to  convey  land. 817,  818 

mitigation  of.  In  action  pf  lilMl,  how  and  when  pleaded, 486-489 

In  other  actions  of  tort, 601-606 


DErECTIVE  PLEADING,  (See  Plea  and  Pleadixo). 
DEMURRER, 

•       *  ■  «  ■   « 

for. improper  joinder  of  party  defendaDt,  must  be  by  such  defendant 

. .  improperly  joined, « .  < . .  ^ , . . .  155.  671 

cannot  be  takon  for  not  numbering  cause  of  action,,.  .«• 196,  197 

nor  to  mere  form  of  expression  and  technical  defects,. .......  692,  698 

-    nor  for  defective  title  of  complaint, ^^. 201 

nor  fbr.failure  to  Allege  time  and  place, 287,  853,  d5i,  649 

to  complaint  for  foreclosure  of  mortgage, w...»  800 

to  complaint  for  partition, ^ ^ . . .  805 

to.  insufficient  coropiaiat,  objection  can  be    taken  in.  no  otlier 

way. 823,  516,  657,  720 

if  whole  answer  is  bad,  demurrer  will  lit*,. : 824,  700.  721 

if  complaint  show  affirmatively  that  debt  is  not  due,  demurrer  will 

lie, : 881 

but  court .  wJlL  not.  intend .  that  debt  is  not  due  to  support  de- 
murrer,  ..-^.,.  »> ., 691 

.will  not  lie  to  demand  for  relief  in  the  complaint, 659,  691,  692 

868,  367,  868 

rule  in  equity  in  this  respect  considered, 864,  659,  660 

will  not  lie  for  omission  to  demand,  relief, 868 

will  Aot  lie  to  mere  denial  of  allegations  in  the  complaint,  when,. .  448 

.449,  701-704 
not  to  inunaterial  matter,  mixed  up  wijbh  a  good  defence,. ...  511,  657 

689,  700,  706,  721 

nature  and  use  of  demurrer  under  former  practice,.  •  •  •  •  649-651 ,  655 

under  the  Code,... ; 651-657 

may  be  taken  to  whole  complaint  or  any  of  the.  causes  of  action 

therein, , * 651,  652 

.but  if  to  whole  complaint  and  one  cause  of  action  is  good,  demurrer 

. .  will  he  overruled, 652-690 

•same,  rule  in  regard  to  the  answer, 706 

on  demurrer  to  answer  complaint'  may  be  attacked,  when,  652-655 

;  725 

demurrer  and  .answer  cannot  both  be  sustained  to  same  cause  of 

action  or  defence, ^ 655,  718,  719 

but  one  of.  two-  defendants  may.  demur  and  thp.Qt.her  answer  same 

.  cause,  of  action,.. « 656 

ptoviaions  of  the  Code  as  to  demuirer  to  the  complaint, 657,  658 

for. want.of  jurisdiction, ^, .,,.,,..... 658-668 

if.  amount  in.  controversy  is  less  than  $100, .*.....  659,  698 

want,  of  jurisdiotion  as  to  subject  matter,  when  demurrer  will  lie 

for^ ,,.* 660-668 

.    as  to  thepersoQ  of  .the  .defendant^^ .  * , 664-667,  676 

in  cases  of  divorce  for  adultery, 667 

that  plaintiff  has  not  legal  capacity  to  sue, > 668-^9 

.that,  another  action  'm  pending  between  same  parties,  ........  669,  670 

that  there  is  a  defect  oif  parties, ' 671-677,  714 

(See  Parties,  Joinder  of  Parties.) 

should  point  out  who  are  the  proper  parties, 672,, 714 

but  not  if  it  does  not  appear  from  the  complaint  who  are  the  proper 

,V  parties,  • . . .  .*.  ^ - •  •  ^ 672 

course  of  plaintiff  on  demurrer  for  want  of  parties.. 185 

parties  may  he  Ijrouglit  ,l^  oii  Ihe/hearing, ' . . .' 134,  672,  678 

but  not  mere  formal  parses,..'. .;.;...'.-, 678 

that  several  causes  of  action  liave  t)een  improperly  united,. .  196,  677 

€t  teg. 
(iS^ee  JoiVDEE  OT  Aotibvs.) 
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DEMURRER,  (continued). 

miiktifiurkNunieM  and  dnpUcity  siikjeet  of  demurrer, . . « •  Si2,  678,  688 

(Su  MULIUA]lIA1iaiCSB&,) 

when  ith0  compUint  unites  distimilar  caoaes  of  action 680 

^ber  defendant .  may .  demur  to  a  joint  .claim  improperly  joined 

'    againrt  two «.  681 

or,  il*.  the  cauae.  of  action  doea.  not  affect,  all.  the.  partiea  to  the 

auit, i 681,  682 

or.  if.cauaeaof  action,  be  joined,  which  require  different  plaoea  of 

trial. ^^.<. - 682,688 

demurrer  for  not  aeparating  oanae  of  action  ot;  defence,.. . . .  196,  844- 

8J59,  688 

whether  in  auch  caae  demurrer  ia  authorized  by  the  Code,.. . .  844-859 

688*686 
that  the  complaint  doea  not  Qtate  facta  aufficient  to  conatitute  cauae 

of  action,., .,,, , 686-695 

in  what  caaea demurrer  will  lie  for  thia  cauae,. ....  687,  688,  698-695 

.       .  {Se€   GOMPLAIIIT.) 

'    if  complaint  ahow  cauae  of  action  barred  by  atatute  of  limita- 

tiona, 268,  269,  688 

or  diacharged,  or  defendant  an  inftnt,  and  no  new.promiae,». .  268,  269 

to  supplemental  complaint,  when  proper, 882 

demurrer  proper  in  moat  casea  where  it  might  have  been  taken  to 

bill  in  equity  for  defect  in  aubeUnce.. 698,  694 

want  of  interest  in  subject  matter  of  suit  good  cause  pf  de- 
murrer,. ,..,. i . .  1 . . . ., 694,  695 

or  if  title  alleged  to  be  in  the  alternative,. 694 

or  if  the  plaintiff  does  not  show  himself  entitled  to  the  relief 

claimed, .; 695 

may  be  to  each  of  several  causes  of  action, 690 

demurrer  to  answer  and  reply,. 696-709 

for  insufficien<^  of  reply  or  answer, .  • . . .  v r  •  •  • ^^^t  ^^^ 

what  constitutes  insufficiency, 689,  699 

will  not  lie  io  sham  answer,. • 722 

but  will  lie  to  irrelevant  or  frivolous  answer, 722 

defence  amounting  to  the  general  issue  not  demurrable,. • . . .  499,  700 

to  reply  inconsistent  with  complaint. 685-687 

demurrer  to  denial  in  answer  allowed  by  the  Code,.  448,  449,  701-704 

to  denial  in  the  reply, ? » . . . .  704 

demurrer  to  new  matter  in  answer  or  reply,. 704-71 1 

will  lie  to  matters  in  mitigation  of  damages,  when.. . . .  484-489,  498- 

504,  705 

must  not  be  too  broad, 706 

demurrer  to  counterclaim, 709-711 

if  counterclaim  ia  not  connected  with  subject  of  the.  action, 710 

or  does  not  arise  out  of  the  contract  or  transaction  on  which  suit  is 

brought... ,,. ,.,.., 710,  711 

grbundi  of  demurrer,  how  stated, 711  et  teg. 

pt'OvlsioDs  of  tiie  Code  on  this  subject, 7 12  note. 

demurrer,'  how  treated,. if  grounds  thereof  not  stated, 716,  717 

grounds  of  demurrer  may  be  siated  generally  in  the  language  of 

theCode, 711-715 

particular,  grounds  of  demurrer  may  .be  specified, 715,  716 

cases  in  which  general  spccidcatlon  proper, .....  1 7 18,  714 

demurrer  waived  by  answer,  when, 718 

if  npt'frivoious  may  be  withdrawn,. 719 

(See  DKHUftKEE  Faivoi.ous.) 
and  answer  allowed  on  payment  of  ooata, 719,  720 
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DEMUBRER,  (contiiraed) . 

in  what  eases  psrticalar  speclflcatioii  of  eame  of  demnrrar  to  be 

made. 714,  716 

eourt  will  not  sustain  demnirer  on  ground  not  raised  on  the 

arguinenit, «... 716,  716 

wlien   party   may   elect  to  demur   or  raise  tbe   olvjectlon   by 

motion, «... 720-728 

ikilure  to  demur  does  not  waive -otjection  to  defective  pleading, 

when, .^ < 728-726 

demnmr  and  answer  not  allowed  to  same  pleading,. « 718,  786 

demurrer  admits  only  Ihcts  well  pleaded, 740 

Joinder  in  demurrer  no  longer  necessary, 789 

DEMURRER  FRIVOLOUS, 

what  is  a  fHvolovs  demurrer, 727-780 

on  OTerruling,  answer  may-  be-aHowed-,  when, .  i.  w » 728 

practice  hi  regard*  to, 729-781* 

distinction  between  real  and  lyirolous  demurrer, 780 

motion  for  Judgment  on,  may  be  made,  when, 781 

DENIAL,  GENERAL  AND  SPECIFIC, 

traTerse  or  denial  under  the  old  systems  at  law  and  equity,. 891- 

897,  418 
general  Issues  at  common  law  and  defences  which  might  be  given 

under  it, . . . . .' 899,  400,  406 

abolished  by  the  Code, 400,  405,  406 

general  rule  as  to  proving  special  defence  under  a  mere  denial,  401,  406 

puts  plaintiff  to  his  proof, 401,  408 

what  matters  it  puts  in  issue, 409 

in  action  for  wrong,  denial  of  negligence,  or  carelessness,  lets  in 

proof, ; ; 402 

so  in  trespass,  under  denial  article  may  be  shown  to  be  worth- 
less  402 

in  contract,  rule  diffbrentfrom  common  law,  and  all  special  matter 

must  be  pleaded, 408 

general  denial,  provisions  of  the  Code  in  respect  to, 405 

what  it  is  under  the  Code, ,,,  407.  408 

reason  why  all  special  matters  must  be  pleaded, 407  j  408 

cannot  be  used  to  same  allegations  with  special  denial, 408 

puts  in  issue  only  facts  and  not  conclusions  of  law, 409,  411,  412 

416 
denial  of  ownership  of  promissory  notes,...  •  409,  410,  416,  417,  419« 

422 

insufficient  when,  and  extent  of  rule, 410,  416-422 

denial  of  non-payment  and  indebtedness  insufficient, 410,  411 

416,  421 

that  denial  of  title  to  personal  property, 411 

denial  that  plaintiff  is  real  party  in  interest, 421,  422,  424 

in  action*  to  recover  *lands  sufficient,  when, 411,  412,  418 

that  plaintiff  is  seised  of  lands, 428 

matter  necessarily  implied  in  the  complaint  may  be  denied,.  418,  422 

428,  424 

specific  denial, 418,  414 

issue,- how  formed  upon, 414 

immaterial  matter  iHsed  not  be  traversed 415 

inue  on,  will  be  struck  out,  when, 415 

what  matters  are  traversable  by, ,  415-422 


\ 
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DENIAL,  GENERAL  AND  SPECIFIC,  (oontianed). 

mixed  question  of.Uw.and  fact,  traverMble, , . . . .  417 

examples  of  snch  cases, 418,  419 

as  to  form  and  effect  of  denial,. 425  et  teq. 

must  be  to  each  allegation 426,  426 

principles  of  equity  pleading  in  respect  to,  applicable  to  the 

Code, 426,  489 

must  not  be  to  the  manner  and  form, •  427 

examples  of  defective,  denials, • 42&-480,  440-448 

denial  on  information  and  belief,.  •..••«. 480 

proyisloop  of  tbQ  Code  in  respect  to, 480,  481 

rule  in  equity  in  respect  to,... 481,  482,  444t447 

on  snch  denial,  facts  need  not  be  directly  controverted  in  order  to 

raise  Issue, « . « .  • 482 

'*  that  defendant  is  ignorant "  insufficient, 488,  489 

on  belief  alone  sufficient,  when, 488,  484 

must  be  affirmative  denial  of  fact, 484,  446 

form  and  effect  of  such  denial  considered, 484-489 

information  must  be  denied  as  well  as  knowledge, 486-488 

three  forms  of  denial  allowed  by  Code^ 487,  488,  446 

tufit  presumptively  within  defendant's  knowledge  must  be  denied 

positively, ^ 440-448 

denial  with  traverse, 446 

spepific  denial  as, to  part^  find  general  genial  as  to  residue,.. .  440,  447 

d^pialf.need  not  be  separately  stated, 448 

defective  denial,  how  objected  to 448-461 

cannot  b^  struck  out  as  fi^lse  or  sham,*, 598 

yet  it  may  be  as  irrelevant, 598-606 

or  Judgment  rendered  thereon  as  frivolous, ..  i  ,.•...*......  •  698-606 

DEPARTURE, 

nature  of,  under  former  practice, 681 

under  the  Code, . ; ..;...  682^^4 

objection,  how  taken, 685-687 

(Sec  Rkplt,  IsooMSisTsiiT  Amswxa  6'b  Reply.) 

DUPLICITY,  (5ee  MuLTitARiousiisss). 

EFFECT  OF  PLEADINGS,    (See  Plsa  ano  Plbadings). 

EJECTMENT,*      .  . 

parties  defendantain, 176-179 

when  landlord  may  come  in  and  defend, 176 

actual  occupant  must  be  defendant, ; 177 

rule  under  the  Code  as  to  parties, 178,179 

when  may  be  Jomed  with  trespass, 186,  187,  188,  192 

complaint  in,  what  must  contain,. .' ; 297,  298 

proWsions  of  statute  in  respect  to, 297,  298 

plaintiff's  title,  how  set  forth .....;.».«./....  26^.4298,  299 

. .    complaint  in,  tat  use  ja£.  land  Jkud  recovery,  of  possession, 299 

BQiriTI  AND  EQmTABLE  PLIJADINa, 

general  course  of  pleading  in, ;•;...;..•;;;;..«...•  88-84 

dlitinction  between-  pleading  in,  and  at  law, 86 

origin  and  history  of, 28-29 

firame  of  bill  of  complaint  in, • 87,  88,  214 

distinction  between  equity  And  law  abolished  hj  the  Code, 89-60, 

.       .  .         68,  78-84 
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EQUITY  AND  EQUITABLE  PLEADING,  (oontlnued). 

what  pari  of  equity,  pleadings  remaioe ,. • . .    60,  61 

aoalogy  between  equitable  and  legal  pleadings, 26-29,  66,  70-80, 

469,  461 

whether  inlesof  pleading  are  the  same) 56-60 

utiion  of  caases  of  action,  legal  and  equitable, 41-66,  184^200 

{Set  JoiMDBa  OF  AOTIONS.) 

.   Bake  iurelationtoamarried  woman's  separate  property,....  9^et4eq, 

rule  as  to  parties  iiAalntiff, 109  etteq. 

(5m  Pa&tibs,) 

rule  as  to  parties  defendantj 161  et  ttq. 

complaint  in  equitable  cases,. i.  * 298-296 

(&'««  Cox  PLAINT.) 

answer  in  equiuble  cases,...-.  389,  892,  895,  481-446,  447,  459-461 

.    •                 {See  Answbb,  Denial,  &c.) 
equitable  defence  to  legal  •cause  of  action, 606-609 

to 

EXECUTOR  AND  ADMINISTRATOR, 

may  unite  as  plaintiff  with  suryiving  Joint  contractor, 186 

need  not  Join  person  for  whose  benefit  the  action  is  prosecuted,. . . .  142 

not  proper  party  in  action  concerning  real  estate, 142 

but  must  bring  suit  to  foreclose  mortgage,. 142 

when  proper  parties  defendants  in  fbreclosure  suit, 179,  180 

and  for  breach  of  corenant  of  seizin, 142 

but  not  of  covenant  which  runs  with  land, 142 

nor  action  fbr  partition  or  to  restrain  waste, 144 

when  may  be  Joined,  as  defendant,  with  survivor  of  Joint  con- 
tractors ,,,  i-» • • 162,  167 

how  described  in  title  of  complaint, 206 

simple  allegation  of  appointment  sufficient   without   profert  of 
letters, 292 

FRIVOLOUS  ANSWER  OR  REPLY,  (See  Sham  Axswnbs  and  DiraNCSs). 
FRIVOLOUS  DEMURRER,    <S«  Dbicu&ksb^^Feiyolous). 

HUSBAND  AND  WIFE, 

when  husband  and  wife  ought  to  Join  as  parties, 87,  88,  92-106 

when  wife  must  prosecute  by  next  friend, 94,  95 

where  the  action  concerns  wife's  separate  property, 96  ef  eeq, 

when  she  must  join  her  husband, 98,  101,  102 

when  wife.  must,  sue  alone, • 99  <l  eeq.  105 

general  rules  In.rogard  to, 186,  156 

in  case  of  action  to  remove  her  trustee, 141 

when  may  be  sued  Jointly  by  statute, 168 

when  wife  should  be  Joined  in  partition  suit, 682 

objection  of  improper  joinder  must  be  taken  by  demurrer, 724 

HYPOTHETICAL  PtE AD JNG, 

not  allowed  by  the  Code,. 858,  529 

allegation  in  complahit  must  not  be  hypothetically  stated,. . .  858,  859 

in  answer, I \** 629 

meaning  arjd  extent  of.  rule, 580-588 

objection  to,  how  Ukeu, 859>  588 

IDIOTS  AND. lUlTNATWS,.. 

must  appear,  how, . , 86^  88 

UaUe  to  be  sued,  when, , • 86 
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IDIOTS  AND  LUNATICS,  (continued). 

bringing  of  action  by 86 

when  lunatic  may  be  joined  with  his  committee, 88,  89 

iSee  GoMifiTTEB  and  Receiver.) 
lunacy  must  be  alleged  in  answer,  and  cannot  be  given  in  evidence 
unaer  a  general  denial, 465,  466 

INFANTS, 

niust  appear  by  guardian, '90 

practice  on  appointment  of  guardian 90,  91,  92 

must  appear  by  guardian  when  party  defendant, 91 

contracting  with  adult  not  proper  party  defendant, 167 

complaint  by  guardian  must  show  appointment, 291 

in  actions  against,  complaint  must  sl^w  infant's  interest, 298 

and  such  allegations  must  be  proved, 298 

infancy  must  be  alleged  in  answer  and  cannot  be  given  in  evidence 
under  general  denial, 899,  400,  465,  466 

INCONSISTENT  ANSWER  OR  REPLY, 

cannot  be  pleaded,  when, 502,  503,  518 

what  defences  cannot  be  united, 518,  520 

equity  rule  applicable  to, 622 

defences  not  inconsistent  when  both  or  all  of  them  may  be  true,. . .  528 

objection  to,  bow  taken, 528 

reply  must  not  be  inconsistent  with  complaint, 681,  682 

objection  for  such  defect,  how  taken, 685-687 

plaintiff  cannot  set  up  inconsistent  reply  and  demur  to  different 
defences, 707 

IRREGULARirr, 

defective  statement  of  title  of  complaint, 208 

how  treated, 208 

omission  to  set  forth  place  of  trial, 204 

complaint  not  agreeing  with  summons, 209,  210 

appearance  in  action  waives  irregularity, 210 

mere  notice  of  motion  to  set  aside  the  pleading  a  waiver,. . . .   211,  212 
notice  in  summons,  when  and  how  complaint  must  agree  with,  211,  212 

omission  to  state  demand  for  relief, 868 

defective  verification,  when  an  irregularity  and  how  treated,.  875,  876 

in  amended  and  supplemental  complaint, 879 

omission  to  subscribe  pleading  an  irregularity, 778 

if  not  plainly  written  and  folioed, 779 

if  several  defences  are  not  numbered, 780 

IRRELEVANT  ANSWER  OR  REPLY,  (Sbax  Aitswebs  and  Dktences). 

IRRELEVANT  AND  REDUNDANT  MATTER, 

surplusage  at  common  law  what. 808 

impertinence  and  scandal  in  equity, 809,  510 

by  the  Code, , 809,  810 

analogy  between  such  matter,  and  surplusage  and  impertinence,. .  811 

definition  of,  and  casep  cited, 811-818 

party  must  be  aggrieved  by,. 811,  499,  502 

meaning  of  this  rule, 818,  814,  499 

short  sentence  or  few  unnecessary  words  not  redundant, 818 

motions  to  strike  out  not  encouraged, 814 

mer^  matters  of  evide^oe  redundant, 815,  816,  616 
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IBRELEVANT  AND  REDUNDANT  MATTER,  (continued). 

whether   facts   in    aggrayation   or   mitigation   of  damages   are 

redundant, 816^18,  486-489,  501-^506 

(See  Damages. ) 

motion  in  respect  to,  analogous  to  a  demurrer, 818,  61 2 

test  in  regard  to  irrelevant  matter, 819,  820 

rule  in  equity  cases  how  far  applicable, 820,  821,  618 

in  an  action  to  set  aside  a  deed  for  fraud, 822 

exception  to  matter  partly  pertinent,  must  be  overruled, 828 

party  seeking  to  correct  must  specify, 823 

insufficient  complaint,  when  irrelevant, 828 

when  objection  must  be  taken  by  demurrer,. . . : 828,  824 

(See  Demurrer,  Motion  to  Correct  Pleabiko.) 
facts  showing  right  of  arrest  in  action  on  contract  irrelevant,. .  824-828 

and  will  be  struck  out  on  motion, 828 

immaterial  issue  irrelevant,  when, 415,  416 

mitigating  circumstances  in  answer  irrelevant,  when, 604,  505 

what  matter  in  answer  is  immaterial, 511,  512 

unnecessary  repetition  redundant,  when, 851,  852,  517 

rule  in  relation  to  inconsistent  defences, 519-524 

irrelevant  and  iVivolons  matter  in  the  reply, 630-639 

sham  and  irrelevant  reply  and  practice  thereon, 641-644 

general  rules  in  regard  to  striking  out, 721-723 

on  motion  to  correct,  party  should  not  amend  without  paying 
costs, 797 

ISSUE, 

may  be  taken  on  matter  necessarily  implied, 888 

how  formed  on  general  denial, 406-418 

how  formed  on  specific  denial 418  et  $eq. 

(See  Denial,  Gehbral  and  Specitio.) 

taken  on  immaterial  matter,  how  disposed  of, 415,  416 

on  denial  Of  information  and  belief,   be,  raises  issue  without 

directly  controverting  fact, 482,  438 

general  is^oe  and  what  might  be  pleaded  under  it, 899,  400,  406 

abolished  by  the  code, 406  et  te^. 

definition  and  nature  of  an  Issue,. 788,  784 

of  law  and  of  fact, 784 

of  law  arises  wholly  on  demurrer, 785 

of  fact  on  matter  controverted  by  other  side 785 

separate  issues  must  be  raised  on  each  distinct  cause  of  action,.. .  785 

cannot  be  taken  on  matter  not  constituting  cause  of  action, 786 

must  be  single, 787  J 

meaning  of  this  rule 787,  788 

must  be  certain, 788 

what  certainty  is  required  in  the  issue, 788,  789 

must  be  material, 789,  740 

what  Is  a  material  Issue, 740 

examples  of  immaterial  issues  under  formet  practice, 741-748 

how  immaterial  issue  disposed  of, 748-745 

good  cause  of  action  cannot  be  proved  nnder  complahit  cootaiiiiiig 

none, 745-747 

how  and  where  tried, 748-768 

XSee  Trial  or  Issve.) 
when  considered  as  Joined  and  when  may  be  notited  fbt  trial,  796,  800 

effect  of  amendment  after  notiee, 796,  800 

substance  of  issue  must  be  proved, 880,  881 

oaanot  be  joined  on  two  affirmativM  or  two  negative, . , 785 
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ISSUE,  (oontlnued). 

meaning  of  thli  rule^.  •••...• 786,  786 

appUoatioQ  to  tho  Code,. 780 

JOINDER  OF  ACTIONS, 

OAuwi  of  aotioni  legal  and  equitable, 41-66,  199,  200,  841,  842 

Srovlilona  of  the  Code  In  reipeot  to, , . , .  •  188,  184 
emandi  on  oontraot  with  deroaudi  agalnit  trutteea  or  atiignoes,..  178 

184,  186 
cauiei  arliing  out  of '*  laroe  transaction,'' &c.,...  186,  187,  841,  842 

muit  be  oonRmtent  wtth  each  other, 180 

ejectment  and  treipaM,  when  may  bo  lulnod, , .  187 

daroagei  fur  breach  of  contract,  and  claim  to  reform  contract,  1B8,  180 

•peoitlc  performance  of  contract  and  damages. 188,  189 

poMessiun  of  chattels  and  damsgos  for  breach  of  contraot, 189 

what  claims  do  not  arise  out  of  **  same  transa#{on," 190,  191 

difibrent  rights  of  action,  rule  In  respect  to,  not  abrogated,. .  191,  192 

must  all  exist  in  same  right  against  same  parties, 192,  198 

examples  of  such  cases, 192,  198,  190 

injuries  to  personal  property  and  claim  for  Its  possession  may  be 

united  198,  194 

also  to  recover  for  the  use  gf  the  land,  and  Its  possession, 196 

malicious  Indictment  may  be  Joined  with  slander, 194 

any  claims  for  ii\|ury  to  absolute  or  relative  rights  may  be  Joined,.  194 

and  on  every  species  of  contract, , 194 

must  not  rei|nlre  diflfbrent  placos  of  trial, 190 

must  be  separately  stated, , • < . . .  •  190 

i$$9  Dmtaac*,  OoMrtAiMT.) 

In  cases  of  slander, 197 

of  truspass  to  real  estate, 197,  198 

single  cause  of  aotlon  cannot  be  severed 198 

same  claim  not  to  be  repeated  in  complaint, ^ 199 

in  respeut  to  tho  Joinder  of  equitable  causes  of  action,. .  199,  200,  848 
cause  of  action  against  testator  cannot  be  Joined  with  cauae  of 

aotKni  againiit  executor, 842 

dupllolty  aud  roultlA^Housness  In  pleading,. .  • 841  «l  m^. 

rule  as  to  Joinder  In  admiralty  caaea, , 888 

JOINDER  OF  PARTIES,  (5n  Pamnxa,  Dmquik). 

of  plaintttni 106-148 

of  deibudanta 149-182 

in  oaaea  of  Joint  or  Johit  and  aevera!  contract 101  H  Me. 

survl/lng  partner  and  representative  of  deoeaaed  partner, ....  102-107 

in  actions  to  recover  real  or  personal  property, 176-179 

cuiui  qui  truit  need  not  be  Joined  with  trnatee,  when, 172 

credltorM  when  to  be  Johied  as  parties,. 160 

miiyoinder  of  parties,  how  ol^ected  to, , , , . .  166 

of  parties  deibndant  on  written  instrumenta,  bHle,  notea,  ko.,  170,  171 
whether  two  of  three  or  more  Joint  and  aeveral  makera  of  note 

may  be  Joined,. •  171 

admtntatrator  and  aaalgnee  of  Intestate  may  be  Joined  aa  defbndr 

anta,  when, 172 

when  the  question  la  one  of  a  common  or  general  Inteveat,  or  th« 

partlea  are  numerona,  one  or  more  may  ante  or  detad  ft>r  the 

benefit  of  the  reat, 128,  120<-128|  078-077 

(9aa  Paatum.} 
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JOINDER  OF  PARTIES,  (continned). 

objection  for  want  of  proper  parties,  how  taken, 478,  672,  678 

{See  Answer,  Demubrer.) 
answer  or  demurrer  for  defect  of,  must  point  ont  who  are  proper 
parties, 478,  479,  672,  678 

JUDGMENT, 

of  court  of  limited  Jurisdiction,  how  pleaded, 270 

change  made  by  the  Code  in  this  respect, 270,  274 

how  pleaded  in  an  answer, 496 

on  failure  to  answer,  is  a  trial, 764 

may  be  applied  for  in  any  county  in  district  or  in  an  adjoining 

county, 754,  755 

(See  Trial  of  Issve.) 
whether  decision  on  an  irsue  of  law  is  a  judgment  or  order,.. .  756-758 

defective  judgmenrbannot  be  aided  by  amendment, 816,  817 

amendments  when  allowed  after  judgment, 818,  819 

rendered  on  demurrer  for  defect  of  form,  cannot  be  pleaded  in 

bar, 818 

JUDGMENT  CREDITORS, 

remedy  of,  and  rule  as  to  parties  to  actions, 172,  178 

JURISDICTION, 

of  inferior  court,  how  pleaded, 270,  271,  .496,  658,  659-^68 

when  demurrer  will  lie  to  complaint  for  want  of, 658  el  ieq, 

jurisdiction  as  to  subject  matter,  when  complaint  must  show,  660  ei  seq. 

as  to  person  of  defendant,  .....'. 664-668 

defendant  out  of  jurisdiction,  how  proceeded  against, 676-677 

objection  for  want  of,  may  be  taken  at  any  time,, 654,  725 

LIBEL  AND  SLANDER, 

defendants  in  action  for  joint  publication  of, 174 

rule  of  pleading  in,  altered  by  the  Code, 271 

extrinsic  facts  need  not  be  alleged, 271 

meaning  of  the  words  must  be  alleged,  when, 271,  272 

sufficiency  of  complaint  in  case  of  libel, 272,  278 

matter  of  inducement  may  be  traversed,  when, 278 

express  malice  must  be  averred,  when, 278 

publication  of,  how  alleged, 274 

precise  words  must  be  set  forth, 274 

time  and  place  need  not  be  proved  or  alleged, 274 

speaking  on  divers  days  and  times, 274 

answer  in  libel  and  slander  cases.. 482  et9eq. 

whether  defendant  may  deny  and  justify, 482,  484 

whether  circumstances  in  mitigation  may  be  pleaded  with  de- 
nial,   484-492 

whether  they  may  be  given  in  evidence  under  a  general  de- 
nial   484-492 

or  general  denial  and  justification, 491,  492 

rale  in  pleading  justification, 485-490 

defence  of  privilege  how  pleaded 498,  494 

want  of  malice  need  not  be  pleaded, 495 

what  allegation  in  complaint  in  libel  not  traversable, 495 

LIBflTATIONS,  STATUTE  OF, 

new  promise,  how  pleaded, 267*269 

under  the  old  lyitom, 968 
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LIMITATIONS,  STATUTE  OF,  (contlnuod). 

changes  effected  hj  the  Code. 268,  269 

new  promise  should  be  alleged  as  the  cause  of  action, 268,  880 

how  statute  must  be  pleaded, 269,  880 

demurrer  to  complaint  which  does  not  allege  new  promise,. ..  268,  269 

688,  689 

MARRIED  WOMAN, 

when  and  how  she  must  appear, 85  ei  teq. 

(See  Husband  aho  Wifk.) 

must  appear  by  next  friend, 92,  98 

in  an  action  of  divorce  for  adultery, 98 

parties  to  suits  in  partition. 182 

(See  Parties,  Joiitdxe  of  Pasties,  &c.) 

MOTION  TO  CORRECT  PLEADING, 

as  to  allegation  of  time  and  place. 274,  287,  854,  650 

for  irrelevancy  can  be  made,  when, 828,  824,  721 

if  immaterial  matter  is  united  with  good  cause  of  action, ....  828,  850 

851,  511,  515 
to  strike  out  portion  of  answer  will  be  denied  where  whole  answer 

is  bad, 824 

motion  to  strike    out   if  causes  of  action   are  not   separately 

stated, 844,  845,  589,  688-685 

or  compel  the  plaintiff  to  elect, 848,  849 

or  to  make  the  pleading  more  definite 849,  692,  721 

when  pleadings  are  ambiguous,  or  repugnant, 854 

or  unintelligible  by  reason  of  omission  of  proper  words, 854 

where  statement  in  complaint  is  hypothetical,.. 859 

where  demand  for  relief  is  imperfect,  or  inconsistent,  or  omitted 

altogether  in  complaint, 866-869 

where  statement  of  pleading  is  defective  generally, ,  728 

where  denial  is  defective  or  insufficient, 449-451 ,  598-^05 

when  inconsistent  defences  are  pleaded, 528 

{See  Irrbleyamt  ahi>  Rsdvhdawt  Matter.) 

or  inconsistent,  or  defective  reply, 685-689 

to  strike  out  entire  defence  as  sham  or  irrelevant, 596-605,  721 

to   correct  f>leading   if  not   subscribed,  or  plainly   written   or 

numbered, 778-780 

oannot  amend  i^er  notice  to  correct  without  payment  of  coats,.. .  797 

MORTGAGE, 

parties  defendants  in  an  action  to  foreclose, 179,  180 

assignor  and  assignee,  when  parties, 180 

one  claiming  adTersely  to  the  mortgagor, 180,  808 

personal  representatives  of  mortgagor ,  191 

complaint  for,  what  must  contain, 800,  802 

bond  may  be  sued  and  mortgage  foreclosed  in  one  action, 801 

contingent  judgment  for  debt  cannot  be  rendered  before  Judgment 

of  foreclosure, 801 

complaint  should  state  relief  demanded, 808 

(&'ee  Relief,  Demamd  fob.) 

MULTIFARIOUSNESS, 

rule  at  common  law  that  pleading  must  not  be  double, 841 

moaning  of  the  rule, 841,  842,  678 

rule  in  equity  against, 842,  848,  679 

limilMrnilet adopted  bytbeOode, 848-847y  678-680 
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MULTIFARIOUSNESS,  (oootinaed) . 

cames  of  action  must  be  separately  stated, 106-199,  689-686 

iSu  Sbpa&ats  Statuumt.) 

objection  on  account  of,  bow  taken 844-860,  688-686 

(See  Ddcuutaa,  JCotiom  to  GoaaBcr  Pliaoivq.) 

only  one  cause  of  action  can  be  stated  in  a  single  count, 848 

distinct  injuries  sbould  be  set  forth  in  separate  statements, 849 

and  separate  demands  on  contracts, 849 

same  rule  in  regard  to  defence  of  set-off, 850 

but  ii\|nry  to  the  person  and  property  may  be  claimed  in  one 

statement, 860 

union  of  causes  of  action  for  equitable  relief, 680,  681,  682 

must  affect  all  the  parties 681,  682 

(See  JomDBR  ot  Paatiss.) 
distinct  claims  against  several  defendants  may  be  united,  when,.. .  682 
(See  Pasties,  Joix^ib  ot  Aoi!iojra.> 

OBJECTION  TO  PLEADING,  HOW  TAKEN, 

(See  Monox  to  (^osjlxot  PLBADxiia,  Dsmvbjucr,  Axswbb,  Irkblb- 

YAMT  ABD  REDUBDABT  MaTTER). 

OBJECTION,  WHEN  WAIVED,    (See  Waivbb). 

ORIGINAL  WRIT, 

origin  and  history  of,.  • 28-26 

PARTIES,  (See  Harried  Wombb,  Ibfabts,  Idiots  avd  Ldbatios). 

general  change  made  by  the  Code  in  respeoi  to, 68,  84 

appearance  of, 86-108 

(See  Appbababoe.) 

under  former  system,  married  women  and  infants,  &e., 86,  91 

same  under  the  Code, 90 

husband  and  wife,  when  may  join, 98  et  eeq, 

idiots  and  lunatics,  when  may  join  with  committee,. .  88,  89,  189,  140 

ceetui  qui  trust  when  may  join  with  trustee, 89 

real  party  in  interest  must  be  pUiintiff, 109,  110,  11^119 

in  cases  of  demand  assigned, 110-117 

(See  AssiOBKBBT.)  « 

substitution  of  parties  plaintiff, 146 

in  what  cases  may  be  allowed,  and  how, 146-148 

party  claiming  must  show  prima  facie  right, 147 

joinder  of  plaintiffs,  who  may  be, 119 

provisions  of  the  Code  in  respect  to, 120,  121 

remarks  of  commissioners  of  the  Crode, 121 

all  persons  in  interest  must  be  parties, 122  et  eeq. 

joint  or  common  interests, 126,  127 

persons  having  a  joint  and  common  interest, 128 

when  may  and  when  must  join 126-188 

when  parties  having  a  common  interest  cannot  join, 129-188,  678 

parties  having  distinct  claims  cannot  join  for  separate  relief, 131 

but  may  where  one  general  right  is  claimed, 182,  678,  674 

party  having  no  interest  cannot  be  joined, 188 

if  consent  of  party  cannot  be  obtained,  be  may  be  made  defen- 
dant,   188 

objection  for  want  of  proper  parties  at  the  bearing,  Stc.,  184,  672,  678 
executor  and  administrator  when  may  join  or  be  joined  with  sur- 
Yiving  joint  coatractors, '. •  186,  142 

(S^  EZSCUVOE  AXS  AsJUUmLAXOE.} 
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PARTIES,  (continued). 

incaneof  tniateeship,.*.... 89,  186,  187,  140,  141 

when  factor  or  agent  may  tue  in  kis  own  name, 116,  117,  187 

persons  expressly  authorized  by  statute, 148-146 

public  officers,  commissioners  hif  hwaye,  &c., , 148,  144 

in  a  suit  in  the  name  of  a  bank, 116,  144,  146 

by  the  holder  of  a  promissory  note, 116,  291 

on  the  official  bond  of  a  town  superintendent, 116,  144 

beneficial  claimant  must  be  plaintiff, 117,  118,  1 19 

mere  depositary  oannot  sue, •. 118 

rules  as  to  parties  in  U.  S.  supreme  court, 122,  128 

analogy  between,  and  rules  adopted  by  the  Code, 124 

who  proper  and  necessary  parties  in  a  creditor's  suit 180 

married  women,  when  may  ana  alone  and  when  must  join  with  has* 

band, 98  ft  m^,  186,  186 

(See  Husband  and  Win.) 

committee  of  lunatic,  when  may  sue, • 189-141 

(JSee  CoMiOTTSE  and  Rbcvivkb.) 

trustees  and  cestui  qui  inut,  when  may  or  muat  join, 140,  141 

defendant,  general  provisions  of  the  Code,. . ^ 149 

necessary  and  proper  parties, , .  160-164 

must  be  parties  in  interest, 160 

meaning  of, 160 

equity  rule  in  regard  to, « 161,  162 

cases  in  which  plaintiff  may  elect  to  make  defendants  part- 
ies  , ,....,.. 162,  168 

difference  between  necessary  and  proper  parties, 168 

having  no  right   in  the   controversy,  cannot   be   made    defen- 
dant,.-  , 158,  166 

examples  of  such  casea, 164 

objectioa  how  tali^en, • 156,  672 

must  bp  by  defendant  improperly  united, 166,  671 ,  672 

judgment  creditors  in  complaint  to  set  aside  an  assignment,..  166,  172 

what  allegation  in  con^laint  necessary, 166 

remedy  of  judji;ment  creditors,. 172.  178 

rule  as  to  parties  in  cases  of  assignment  of  contract, 166-159 

if  party  who  should  have  been  joined  will  not  consent  to  sue,  be 

may  be  mad^  defendant, 169 

partner  or  tenant  in  common,  wiien  may  be  sued, 160,  667,  677 

in  cases  of  Joint  contract  and  survivorship, 161 

surviving  partner  and  representatives  of  deceased  partner,  when 

may  be  joined, 162-167 

rule  in  such  cases  at  common  law  and  in  equity, 162-167 

principles  upon  which  the  old  rule  rested; 166 

in  cases  oi  several  contract  pr  joint  and  several  contract,. . . .  167,  168 

roje  as  to  parties  defendant  in  case  of  principal  and  agent, 168 

joint  stock  companies  and  assocJatione, 168,  169,  675 

where,  parties  are  very  numerous  and  cannot  be  broogbt  before  the 

court, 128,  126,  673-676 

assignee  of  contract  not  proper  party  defendant,  when, » . .  169 

dtfendanta  to  actions  on  MUs  snd  notes, ,  16^171 

iSge  Buuj  or  Xxohanos  anj>  Notes.) 

other  written  iDstnuneoUi 170,  171 

rule  as  to  defendants  in  action  for  wrong, 178,  174 

joint  action  will  lie  against  i  when, • 178 

when  s^arate  action  must  be  brought, 174 

hi  action  to  recover  personal  property, 176,  176 

. .     (JSk$  UMfWVJMt,  AcTioji  or.) 
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PARTIES,  (coQttnned). 

in  an  action  to  reoover  real  eitate,. 176-179 

(Sit  Ejkctmsnt.) 

in  an  action  to  foreclose  a  mortgage, 177,  178 

{See  MoaTOAOX.) 

in  an  action  for  the  partition  of  land, w 181.  182 

(See  Paktitioh.) 
objection  for  want  of  proper  parties,  how  taken  by  answer  and 

pleaded, ^...  478,  479,  672 

how  by  demurrer,. 672 

may  be  brought  in  on  the  hearing,  when, 134,  672,  678 

PARTITIQIf, 

parties  defendants  in  action  for, 181,  182 

Judgment  creditors  and  mortgagees,  when  proper  parties, 181 

husband  and  wife,  tenants  in  common,  &c., 182 

complaiut  in,  what  must  contain, 804-^07 

should  be  Terifled, 804 

fact  of  seisin  may  be  traversed, 805 

allegation  of  defendant's  interest  in  premises,  how  made, 806 

claim  of  one  defendant  may  be  disputed  by  other  defendants, 807 

denial  in  answer  of  plaintiff 's  seisin, 428 

PLEA  AND  PLEADING, 

(See  Complaint,  Amswbr,  Reply,  Ducurksk.) 

of  pleading  in  general, ; -, 19,  20 

at  law  and  in  equity, 298-297 

origin  and  history  of, 21-^ 

pleading  formerly  oral, 21 

growth  and' perfection  of,  under  former  system, •    22 

origin  of  pleading  in  chancery, 23,  29 

general  course  of  pleading  in  suits  at  law, 81-88 

in  equity, 83-85 

general  changes  effected  by  the  Code, 86-56 

legal  and  equitable  causes  of  action, 89-56,  67-82 

al^lition  of  distinction  between  pleading  at  law  and  in  equity,. .  89-50 

56,  58 

rule  to  determine  sufficiency  of  pleading, 57-82 

general  provisions  of  the  Code, 58,  59 

forms  of  pleading  abolished, 59,  214,  215,  840 

former  rules  of  pleading,  how  far  applicable, 58-60,  840 

whether  same  rules  are  applicable  to  determine  law  and  equity 

pleadings, 67-82 

criterion  to  test  sufficiency  of, 78-75,  340,  841 

rule  in  equity, 69-78 

rules  of,  as  respects  parties, 85-182 

(See  pAaTiBS.) 

as  respects  joinder  of  actions, 188-200 

(See  JoiNDBR  0?  Actions.) 

declaration  under  old  system, 201 ,  214 

what  it  was  required  to  contain, 129,  134,  201 

of  the  complaint,  and  what  it  must  contain, 201-888 

(See  COHPLAINT,  TiTLB  OF  CoMPLAINT,  RSLIBF,  DsMAND  FOR,  SUP- 

FLRMBNTAL  CoKPLAINT,  &C.) 

pleading  must  not  be  double, 841-350 

meaning  of  this  rule,. 341 

(See  Multifariousness. 
most  be  material,  sfaigle,  certain  and  oondaei 861,  858 


PLEA  AND  PLEADING  (continued). 

ambignoos  or  doabtftil  pleading,  how  corrected, 864 

plea^ng  mnst  not  be  hypothetical. 858 

(See  CoMPLAiKTi  Answer,  &c.)  j 

conclasions  of  law  must  not  be  pleaded, 855,  856,  214-285 

nor  matters  of  argument, ...  856 

nor  mere  matters  of  evidence, U5,  827 

efSdct  of  pleading, 7i9  et  teq. 

of  not  answering  or  denying  material  allegation, 759,  765 

whether  facts,  or  the  legal  ^ect  of  facts  must  be  pleaded,  244-256 

265,  282-285,  355,  856,  760 
(See  CoHPLAivT.) 
meaning  of  the  term  controverted^  as  used  by  the  Code,. . . .  620  note, 

departure  in  pleading  aod  practice  thereon, 682-687 

material  allegations  not  controverted  are  admitted, 759-763 

rule  confined  to  allegations  of  fact, 759,  760 

and  not  to  averments  of  legal  conclusions,  or  intention  of  parties,  760 

nor  to  demand  for  relief, 760,  761 

nor  matters  of  evidence,  or  other  redundant  or  immaterial  mat- 
ter,       76 

{Set  iRRBLEVAirr  and  RbnirNDAiVT  MAtrkR.) 

what  constitutes  such  immaterial  matter, 761 .  762 

defective  denial,  the  allegations  so  denied,  are  deemed  admittea 

when 762-768 

proper  course  for  objecting  party  to  pursue  in  such  case, 768 

admission  not  regarded  for  all  purposes  in  an  action, 768,  769 

effect  of  answer  of  one  defendant  on  the  rights  of  another, 769 

defendant  not  answering  is  not  bound  by  answer  of  co-defend- 
ant,   w » 7,70 

effect  of  partial  answer  to  complaint , . . . .  770 

Judgment  may  be  rendered  on  part  of  claim  admitted, 770 

construction  of  pleadings, 771  ei  eeq. 

equivocal  pleading,  how  construed, 771 

will  be  construed  to  support  proceedings,  when, 772,  778 

construction  of  pleading  under  the  Code, ^ ;  772,  778 

refers  to  language  and  terms  of  pleading, 778,  774 

material  allegation  cannot  be  constructively  supplied, 778,  774 

oonstrnctton  to  be  liberal  where  language  is  ambiguous, 775,  776 

pleading  must  be  subscribed  by  party, i 778 

consequence  of  not  complying  with  this  provision, 778,  779 

should  be  folioed  and  plainly  numbered, 779,  780 

items  of  account,  how  pleaded ^ * 780,  781 

(See  AcoouMT.) 

^lor  in  plea(Ung, » * 782.  788 

meaning  of  rule  -and  application  to  the  Code, .'  788 

pleading  must  be  an  answer  to  the  whole  of  what  is  adversely 

allegS, * 784 

traverse  cannot  be  taken  except  upon  matter  alleged  or  matter 

necessarily  implied, i 794,  786 

ifliTies  cannot  bejoined  on  two  a^rmatiyea  or  two  ncgattves, 785 

{See  IssusO 

BOgative  pregnant  in  pleading^ 786 

meaning  .of  rule  ajid  application  to  the  Code 787 

traverse  must  not  be  too  large  or  too  narrow ,  787 

meaning  of  xule  and  application  to  the  Code, 787,  788 

Joinder  in  detturrer  no  longer  necessary,. 789 

.     .   .          .iSee  Demurrer.) 
defective  pleading,  how  aided, 881-884 

108 
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PLEA  AND  PLEADING  (continned). 

by  pleading  over, 881 ,  882 

by  presumptioti  or  intendment  after  verdict 882,  888 

by  the  Code  and  provisions  of  statate 838,  884 

PROxMISE. 

how  promise  formerly  was  pleaded, 240 

distinction  between  implied  and  express  promise, . .  240,  266-257,  266 
in  a  complaint  for  goods  sold,  how  pleaded  under  the  Code,. .  240,  248 
(acts,  and  not  the  implied  promise,  mast  be  alleged.  244,  268,  266,  266 

(See  Common  Counts.) 

if  promise  be  in  writing  must  be  so  averred  when, 266,  267 

or  within  the  statate  of  iVaads, 267 

need  not  be  alleged  if  not  necessary  to  bo  proved, s 265 

promise  supported  by  moral  obligation 267 

iSee  CONSIDBRATION.) 

barred  by  statute  or  insolvent's  discbarge, 150, 162,  267,  268,  829 

(See  Limitations,  Statute  of.) 
new  promise,  how  pleaded, 267-269,  880 

RECEIVER,  (See  Committee  and  RfiOErvBR). 

RECOUPMENT,  (See  Counterclaim). 

RELIEF,  DEMAND  FOR, 

when  equitable  and  legal  relief  may  be  demanded  and  will  be 

administered  in  the  same  action,  . .  N  40,  41,  46,  47,  54-66,  864-867 

but  not  inconsistent  relief, 58-56,  295,  296,  86&-867 

in  the  alternative  may   be  asked  in  a  complaint  with  double 

aspect, 296,  867,  868 

in  complaint  for  foreclosure  of  mortgage 803 

where  it  is  intended  to  move  for  injunction, 808 

in  common  law  actions,  how  stated  in  declaration,  . ; 860 

in  equitv,  how  stated  in  bill, 861 

prayer  for  general  relief  not  proper, 861,  862 

but  plaintiff  may  have  such  relief  as  he  shall   show   himself 

ent  itled  to, 862 

no  ground  of  demurrer  that  plaintiff  demands  greater  sum  than  be 

is  entitled  to, 868 

demurrer  in  chancery  for  such  cause, 864 

injunction  and  damages  may  be  demanded  in  same  action, 865 

so  a  claim  for  damages  on  written  contract  and  that  contract  may 

be  reformed, 866 

if  demand  for  relief  be  omitted,  the  irregularity  must  be  corrected 

on  motion,  868 

prayer  for,  does  not  constitute  any  portion  of  statement  of  facts, 

and  DO  issue  can  be  taken  on  it, 869 

REPLEVIN,  ACTION  OF, 

pariies  defendants  to 175,176 

is  possessory,  and  defendant  must  be  in  possession  of  property,.. .  176 
perstm  taking  or  converting  property  not  necessary  nor  proper 

party,  when, 175 

complaint  in  action  for, 277 

under  the  old  system  and  under  the  Code, 277,  278 

allegations  of  property  and  right  of  possession,  how  made, 279 

form  of  complaint  in, 279,  280 


J 
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REPLEADER, 


no  longer  necessary  under  the  Code, 747 

remedy  may  be  had  by  amendment i 747 

REPLY, 

object  of,  nnder  the  Code, « 616 

what  a  reply  must  contain  by  the  Code, ...,.  615,  616 

immaterial  allegation  in  answer  ndbd  not  be  replied  to, ^ . . . .  616 

limited  by'  Code  to  counterclaim  sCl  up  in  the  answer, 617,  618 

whether  a  reply  to  new  matter  not  constituting  a  counterclaim  is  in 

any  case  allowable, 618-628  note, 

reply  to  counterclaim, 623,  et  $eq. 

traverse  or  denial  in  reply, 628-625> 

must  deny'each  allegation 623,  624 

consequence  of  failure  to  reply, 625 

if  reply  is  omitted  by  mistake  may  be  allowed  by  court  on  terms.  •  846 

denial  by  way  of  reply  must  be  in  proper  form 625 

should  be  same  as  denial  by  way  of  answer, 625,  626 

(See  AsidWER,  Demurrea.) 

new  matter  in  the  reply, 626-681 

should  be  set  forth  same  as  new  matter  in  the  answer, 627 

what  evidence  may  be  given  under  general  or  specific  denial  in 

reply, 626,  627 

reply  of  set-ofi"  to  answer  of  set -off, 627,  628 

reply  analogous  to  cross  bill  in  equity, 628,  629 

irrelevant  and  redundant  matter  in  reply  may  bo  struck  out  on 

motion, 630,  681 

{See  rRRELGVANT  and  Kedundant  Mattku.) 

reply  mnst  be  consistent  with  complaint, 681 

must  not  depart  from  matter  of  complaint, 632,  683 

but  may  maintain  and  fortify  complaint, *.  849,  632-6:i5 

cases  in  illustration  of  rule, 032,  685 

objection  to  inconsistent  reply,  how  taken, 635-637 

reply  may  be  to  part  of  answer, 687 

but  only  where  two  or  moro  distinct  defences  are  set  up,  and  not  to 

part  of  entire  defence, 688 

consequence  of  replying  and  demurring  to  different  parts  of  entiru 

defence, 688 

manner  of  stating  new  matter  in  the  reply, 638,  689 

frivolous  matter  in,  may  be  struck  out, .- .  689 

new  assignment, 640 

verification  of  the  reply, 640,  641 

frivolous  reply, 641-644 

(See  Sham  Answers  and  Defences.) 

supplemental  reply 641-648 

(See  Supplemental  Pleading.) 

SET-OFF,  (See  Gountsbolaim). 

SEPARATE  STATEMENT, 

causes  of  action  which  may  be  joined  must  bo  separate  and  inde- 
pendent claims, 196-199 

how  separate  statement  to  be  made. 844-850 

difl^erent  items  of  demand  on  contract 848 

each  statement  must  contain  only  one  cause  of  action, 849 

defences  must  be  separately  stated, 536-589 

bat  not  mere  denialii, « 687,  648 
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SEPARATE  STATEMENT,  (contlmied) . 

how  snch  defences  are  to  be  pleaded  and  how  defective  answer 

objected  to, : 538,  539 

set-otr  and  counterclaim 582,  583 

how  objection  to  complaint  for  this  cause  to  be  raised,  344-850,  68ft 

686 
bow  to  answer  or  reply, 538,  589,  699,  700 

SHAM  AND  FRIVOLOUS  ANSWERS  AND  DEFENCES, 

when  denial  may  be  treated  as  sham  or  frivolous,  and  practice 

thereon, 449-451.  596-605 

provisions  of  the  Code  in  respect  to, 692,  598 

deflnition  of  terms  sham ,  irrelevant  and  frivolous, 593-59G,  602 

mere  denial  cannot  be  struck  out  as  sham 596,  597 

nor  veriticd  answer  of  new  matter, 597 

but  may  be  as  frivolous  or  irrelevant, 698,  599,  721,  722 

mode  of  raising  objection  in  case  of  frivolous  answer,  different  from 

sham  or  irrelevant  answer, 600-608 

practice  in  such  cases, 602-605 

inconsistent  reply  may  be  treated  as  irrelevant,  when, 635-637 

matters  in  reply  frivolous,  when, 639 

application  for  judgment  on  frivolous  reply, 642 

sham  and  irrelevant  reply 642-644 

judgment  cannot  be  given  on  motion  to  strike  out, 648,  644 

on  striking   out   plaintiff  may  be    permitted    to    make  further 

reply, i 644 

entire  defence  may  be  struck  out,  when, 721 

plaintiff  may  elect  to  strike  out  or  denmr,  when, : 722 

SLANDER, 

actions  for,  will  not  licr  against  two  or  more, , .  174 

action  for,  may  be  joined  with  malicious  prosecution, 194 

different  causes  of  action  in,  must  be  separately  stated, 197 

{See  Complaint.) 

pleading  in  cases  of, 271-274 

(See  Libel  and  Slander.) 

SUBSTITUTION  OF  PARTIES, 

plaintiff  in  what  cases  allowed, '. 146,  147 

defendant  in  what  cases  allowed, 174,  175 

SUPPLEMENTAL  PLEADING, 

when  supplemental  bill  allowed  in  equity, 877.  878 

rules  in  regard  to,  generally  applicable  to  the  Code, 378 

what  matters  must  be  prevented  by, 379,  380 

what  may  be  introduced  by  amendment, 879 

supplemental  complaint  to  continue  action  on  death  or  marriage  of 

parties, 880^  881 

how  made,  and  uses  of, 881 

form  and  requisites  of  supplemental  complaint, 882 

when  used  to  revive  suit  on  death  of  party,  &c., 888 

supplemental    answer   under    former    practice    at    law    and    in 

equity, 606-60% 

provisions  of  the  Code  in  respect  to, 609 

how  far  aimilar  to  former  practice, 609 

not  used  tocorrect  errors  or  mistakes,  when, 610 

alloiyed on  motion  and  in  the  discretion  of  the  court, 61 X 
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SUPPLEMENTAL  PLEADING,  (continued) . 

facts  oceniring  after  suit  and*  before  answer  may  be  pleaded  in 

barj 612 

but  after  answer,  by  supplemental  pleading, 614 

whether  set-off  maybe  «o  pleaded, 612 

what  matters  may  be  pleaded  in  supptemental  answer, 618,  6U 

must  be  facta  material  to  a  defence, 618 

supplemental  reply,  when  and  in  what  cases  allowed, 641-646 

SURPLUSAGE,  (Set  I&ulxvaxt  and  RnuKDAMT  Matteb). 

TIME  ANt)  PLACE, 

immaterial  in-  an  action  for  dcffiimation, 274 

need,  not  be  alleged  nor  proved  when^ .......  ^ 274,  287,  853 

complaint  may  be  amended  as  tOi  •••««««•  < ^ . . . .  274,  287,  854 

objection  for  de&ct  mnstbe  taken  by  motion, 864 

and  cannot  be  by  demurrer, 864,  649,  660 

TITLE  OF  COMPLAINT, 

what  it  must  contain, «  208 

consequence  of  defect  and  how  objected  to, 203 

may  be  set  forth  in  body  of  complaint, t . . . .  j  208 

place  of  trial  must  be  set  forth, ....'. 204 

christian  andairnames  of  parties; ; 264,  205 

how  if  parties  snein  representative  character; 205 

must  agree  with  the  summons -when  and  how, 206-210 

if  name  of  defendant  be  not  known;  be  may  be  descrfbed  by  any 

name, 206 

practice  in,  and  examples  of  auch  cases, 207,  208 

plaintiff  should  set  forth  description  of  person  of  unknown  defend- 
ant,    208 

appearance    in    action '  waives* '  irregula^rity  in   title,  wheh    and 
how, 210-212 

(See  iBBKOULAaiTT.) 

trespass;  action  of, 

complaint  in  actions  for, 289 

technical  words  no  longer  necessary, 289 

title  as  owner,  how  alleged, 290 

statement  of  injury,  how  made, 290 

plaintiff  must  show  title  to  sue, .• 297 

Justification  how  pleaded  in  defence, 497 

matter  in  mitigation  when  may  be  pleaded, 601-604 

TRIAL  OF  ISSUE, 

how  issue  must  be  tried, I 748 

issue  of  law  to  be  first  tried, 748 

whether  Code  provides  an  uniformity  in  mode  of  trial, 749-762 

when  trial  must  be  by  Jury, 760,  751 

when  by  court  or  by  retbrees, 749,  750 

issue  where  tried, 762 

rule  at  common  law, 762 

provisions  of  the  Code  in  respect  to, 758-765 

judgment  on  failure  to  answer  a  trial, 764,  766 

definition  of  term*' trial", 766,  766 

whether  issue  of  law  may  be  tried  out  of  the  county  where  venne 

is  laid, 766-768 

what  facta  deemed  admitted  on  the  trial, 769-770 

(8m  Fvu.  Avo  PLBAAUQt,  DiviAL.  Gm&Ai  AVD  Spmitio.) 
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TROVER,  ACTION  OF, 

complaint  in  action  for, 275,  277 

plaintiff's  ownership,  how  atated 275 

special  property  iu, 275,  277 

value  of  property  need  not  be  stated, 276 

demand  and  refusal,  wlien  necessary  to  be  alleged, 276,  277 

VARIANCES,  (See  Akendmekt). 

provisions  of  the  Code  in  respect  to, 822,  828 

what  constitutes  a  case  of  variance, 824,  825 

material  variances, 825 

court  must  be  satisfied  that  party  has  been  misled, 826,  827 

difference  in  respect  to,  between  statute  and  Code, 827 

if  not  a  case  of  variance,  amendment  allowed  when, 827 

immaterial  variances, 828 

what  constitutes, 829 

rule  strictly  enforced  at  common  law, 880 

not.properly  applicable  under  Code, 880 

suificient  if  substance  of  issue  proved, 831 

VENUE,  {See  Teial  of  IsstJE). 

VERIFICATION, 

of  complaint,  provision  of  Code  In  respect  to, 870,  871 

form  and  manner  of 872-375 

by  one  of  several  parties, 878 

by  agent  or  attorney. 378,  874 

by  guardian  of  infant, 374 

defective  verification,  how  treated 375,  376 

copy  of  verification  must  be  served  with  pleading, 376 

defendant's  privilege  in  verifying  answer, 526,  527,  585,  587 

how  answer  in  such  case  verified, 587,  588 

proper  verification  of  answer,  what, 589-591 

defective  verification  of  answer,  bow  treated, 589 

verification  by  defendants  united  in  interest. 590.  591 

verification  of  the  reply, ' 640,  641 
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